a * 


: ; N ö 2 % ; 0 3 c | N 5 + , 
Kee « N 7 8 
8 L 1 n * f * * * i 
27. ; ; 3 F 4 2 I 1 
1 . 7 * Y : Y F 
* , 5 , 
: * 4 " 3 - 8 
! | | 1 | fo » « 


83 


1 


Em e ee 


By RICHARD, 3 ] RN, ED. 


Chancellor of the E Dioceſe 7 cure, and Vicar 
of Orton, i ig the. Gay of x ea 


— 7 "ONT? x Se 


FY 1 ö « Nan hk 1 


— * 


4 F 
. * 1 


LD —— 


The FOURTH EDITION. 


2 
2 
1 4 WE PR PORE * co Pr 


3 - nf «ah 


Y 
* 


In FOUR VOLUMES. 


-- 


1. TV. 


** 


LOND ON: 
\ Printed by W. STRAHAN and M. WoonFaLL, Law-Printers |; 


to the King's moſt Excellent MajesTy ; 


. | For T. CapkLIL, in the STRAND. 
M. DCC, LXXX1. 


7 
| 

4 

: 

: 
4 
* 


. n N * 
a * = * N A be 9 2 * 2 * * , " ; , 
N r * F ett td . „ „ F * = * * * r 5 3 F l 1 
2 RR 2 7788 2 J 
: g * 7 b . 
- x . [ 
- 
* p F 
” * ; 
6 E+- | 
% 
© 
— 
* Y ? 
1 - 
a 
bs / 
F 
[1 N ö 
2 © y 
. F 
- * ? 
+ : * 
Rect * 
95 7 ; 8 
# © 3 
: 1 9 A : 
"Wha, ö 2 
1 8 — - * be ** — f A 
1 i 2 
. 
5 
” 
b 
© 
* 
' 
4 
E 
- J 
® 
% 
A foe” rp 5 
4 5 
4 ö 
. . 
Pw w „ 8 12 ; 
5 S 
* 
K * 
4 . 
i 8 
7 
* 
* oy 
- 5 * , 
£ 1 
* 5 ; 5 
z * 5 5 
g 
* 
ye © * * Pd : 
| | 
< = 
* + 
**. 
. 
# ; . n 
* 
* - * * : r 8 
* | 
F 
* 0 5 
! 
2 * 
1 - 
5 * 
* 
. wen 
: * 
* 


* * Fong 
- 
3 
— 
R 
4 . 4 
= * : 
- * 
6 
ry 
4 1 1 
1 . \ 
* ü | 
P 
= 
i . 
- 
_ 
* 
* , \ 
1 
* 
i 4a 
, 
. 
1 
* 
\ 
* 
* 
- 
« 
G 
* 
1 
* 
= 
* 2 
G "Ray 
* 
1 
— 
* 


Commemoꝛation. 


of the names, and honourable mention made in 


the ſolemn offices of worſhip, of ſuch perſons as 


had been eminent for piety and ſanctity, and who had de- 
rted this, life in the fear of God, and ih communion 


with the church of Chriſt. And this was done with a 


kind of prayer and thankſgiving; not from any ſuppoſed 
benefit that it would be to the dead, but for the example 
and encouragement of. the living. And from hence may 
be deduced the obſervation of ſaints days in the church. 

But in proceſs. of time, as this was uſually performed 
upon the day of tlie perſon's death, the ſame degenerated 


into annals, anniverſaries, obits, and ſuch like: where- 


in prayers were put up for the ſoul of the deceaſed, and 
maſſes celebrated for the redemption thereof out of purga- 


tory. And upon this foundation the chauntries were 


eſtabliſhed and endowed, hl. Par. 190. 

Alſo, where the ſervice of the leſſer holiday falleth in 
with a greater, it is called a commemoration; in which 
the ſervice of the greater holiday is performed, and com- 
memoration only is made of the ſaint for whom the infe- 
rior ſervice is appointed, Giz/. 263. 
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Commendam. 


ſufficient clerk, to be ſupplied until it may be conveniently 


provided of a paſtor, Thus when a parſon of a pariſh is 


made the biſhop of a dioceſe, there is a ceſſion of his bene- 
fice by the promotion; but if the king gives him power to 
retain his benefice, he ſhall continue parſon thereof, and 
ſhall be ſaid to hold it in commendam, God, 230. 

Vor. II. * 1 2. By 


— 


Ce” in the ancient church were recitals 


1. YOmmendam is a: benefice or eccleſiaſtical living, Commendam, 
which being void, or to prevent its becoming void, What. | 
commendatur, is committed, to the charge and care of ſome © 


4 


RNeſtraints of 


8 


Com mendam. | 


2. By a conſtitution of Othobon : JYbereas divers fer- 


comme dam. fans, to avoid the laws against pluralities, do procure vacant | 


benefices to be commended ta them, to the great decay of piety. 
and hoſpitality, and to the fin of thoſe tobe grant ſuch commen- 
dams ; wwe do decree that no church ſhall be granted in commen- 
dam, but for juſt and lawful,cauſe : and in ſuch caſe, that no 
church ſhall be commended to any perſon, who hath more than 
one benefice with cure of ſouls; and that no perſon foall have 


, 

more commendams than one; on pain that the ſame fhall be void, , 
and the biſhop who ſhill grant ſuch commendam hall be 4 . a 
e from cullating er preſenting unto benefices until he ſhall recal F 
the ſame. Athon. 120. ee 1 5 
And by a conſtitution of archbiſhop Peccham : Me ds i 
decree, that if any perſon ſhall take or obtain more than one 
benefice with cure of ſoils, or otherwiſe incompatible, without by 
diſpenſation of the apoſtolic fee, either by way of inſtitution or b. 
of cuſtody or commendam, or one by inflitution and another by n 
commendam, except they be held in that manner which Grego- © 
ry's conſtitution mate in the council of Lyons doth permit; be box 
hall be deprived of all bencfices ſo obtained, and be excommuni- , 
cated ipſo facto, and not abſelved but by us or our ſucceſſors 80 


vantage of the church required it, and the ſame to con- 


Benefice vacated 


tv acceptancecf void all other promotions: This is the ancient Jaw.of the 


© bilhoprick, 


But the 2vo'd- 
ance may be 
prevented bv a 
ecmmen3am, 


or the fee ap1/tolic. Lind. 136. 


. | 
Gregory's con/litution} Which was, that no commen- 
dam ſhould be granted to any perſon, but who was of 
lawful age, and a prieſt, and 3 commendam to one 
perſon, and that only wehen evident neceflity or the ad- 
tinue no longer than for fix months. Gibſ, 913. I 
3. The poſſeſñon of a biſhoprick doth of common right 


church as expreſſed in a canon of the. council of Lateran 
under Alexander the third. Aud agreeable bereunto (and, 
without doubt, derived from this) are the declarations that 
we meet with every where in the books of common law, 
that of common right afl promotions are vacated by the 
taking of a biſhoprick, as ſuch: But the law is otherwiſe, 
if one is a mere titular biſhop, or a ſuffragan biſhop upon 
the flatute of the 21 H. 8. e. 14. Gibſ. 9 13. 
4. But this voidance may be prevented by diſpenſation 
of retainer, granted before poſſeſſion of the biſhoprick: 
which is commonly called a comm ndam retinere. This the 
pope had power to do, as claiming a right to diſpoſe of 
all promotions becoming void in_that manner. And the 
ſame thing the king may do; either ſingly and by him- 
ſelf (as many of the law books hold), or at leaſt by com- 
mand to the archbiſhop to exert the right of diſpenſation 
| 4 veſted 


* 


ſation 
rick. > 
is the 


by his mandate toſthe archbiſhop to grant diſpenſation :; 
: | B 2 


commendam. 


veſted in him by the ſtatute of the 25 H. 8. c. 21. as the 


ordinary method is. Which ſort of commendam is de- 
fined by Hobart to be, a faculty of retention and conti- 


nuation of the benefice in the ſame perſon and ſtate 


wherein it was, notwithſtanding ſomething intervening 
(as a biſhoprick, or the like) that without ſuch a faculty 
would have avoided it. By which means, the inſtitution 
and induQtion, or other method whereby the perſon ob- 
tained ſuch benefice, remain and are continued in their 
full force. And it being the doctrine both of canon and 
common law, that former promotions are not vacant, but 
by conſecration in caſe of creation, and by confirmation 
in caſe of tranflation; if ſuch diſpenſation comes before 
theſe, it comes in time enough to continue the poſſeſſion; 
but otherwiſe, it comes roo late. Thus it is ſaid in the 
books of common Jaw, that cardinal Beaufort's diſpenſa- 
tion to hold the biſhoprick of Wincheſter, coming after 
he was made cardinal, was void; but that cardinal Wol- 
ſey's for the archbiſhoprick of York, coming before, was 
BR OD | 
And not only dignities and benefices have been granted 
in commendam, but alſo headſhips of colleges, and hoſpi- 
tals, and that bydiſpenſation; as, for inſtance, of headſhips, 
St John's in Oxford, to Dr Mews biſhop of Bath and 
Wells; of Magdalen college in Oxford, to Dr Hough 
biſhop of Oxford; of Pembroke college, to Dr Hall bi- 
ſhop of Briſtol: and of Hoſpitals, at St Croſs near Win- 
cheſter, to Dr Compton biſhop of Oxford; and St Of- 
wald's near Worceſter, to Dr Fell biſhop of Oxford. 7d. 
It hath been queſtioned, whether a lapſe might be made 


_ commendam: but that ſeems to be a groundleſs 1 


ſince it is certain, that whoever hath right to preſent 

ſuch lapſe, hath by the ſame reaſon a right to eonſent 
that it be granted in commendam perpetual, which is 
equivalent to a preſentation. II. _ | 


5. It hath been queſtioned heretofore, whether a biſhop Whether a bi. 


could take a commendam in his own dioceſe, becauſe the eee bee 2 
ſame perſon cannot be viſitor and viſited : but it hath his own djocers, 


been anſwered, that the biſhop is under the correction of 
the metropolitan; and accordingly, that he may hav 
ſuch commendam. Gibſ. 913. | | 


6. No commendam can be granted but with conſent Patrons conſent 
of the patron, This is the doctrine of the canon law. neceſiary, 


And therefore in granting a commendam retinere, the king 
{who is patron by the promotion) ſignifies his conſent, 


and 


IE 1 
4. 


How far a com- 7. By a commendam retinere the incumbency is con- 


mendam eonti- tinued-. This follows plainly from what hath been ſaid ; 
nues the incum- y 


bency. 


Com 


and if the commendam be 'by-recipere, it is either to take | 
2 promotion in the biſhop's own gift, and ſo his ac- 
ceptance is a conſent; or in the gift of ſome other patron, 
and then the conſent of ſuch. patron muſt be given in an 
authentick manner, and mentioned in the diſpenſation. 
And Hobart ſaid, that if the archbiſhop ſhould commend 
to a certain church void, without the patron's conſent; 
the inſtrument of commendam would be void, tho' the 
patron ſhould conſent afterwards. Gbſ. 913, 4. 


that the voidance is thereby prevented, which would other- 
wiſe have enſued; in the ſame manner as it is prevented 
with regard to a firſt beneſice incompatible, by diſpenſa- 
tion ta hold a ſecond or a plurality of benefices. For this 
reaſon, it was ſaid by Hobart, that a commendam retinere 
is improperly. called a commendam; for (faith he) my 
own benefice cannot be commended: unto me. And it is 
cleat from the aforegoing conſtitutions, that what the 
canon law meant by this term, was only with regard to 
the ſecond benefice taken de novo, by way of cuſtody or 
commendam, and (to prevent the voidance of the firſt) 
not taken by way of inſtitution; and that it was no more 
than the committing to the incumbent of one church the 
cure and revenues of another, either for a time limited 
(as ſix months, which time the patron had to conſider of 
a proper clerk) that the church might be taken care of; 
or (with conſent of the patron) for a longer term, to the 
end chiefly that ſuch incumbent might be the better ſup- 
ported: the firſt of which (to wit, the care of the church 
during the yacancy) is now anſwered by ſequeſtration, of 
the benefice; and the grant of the ſecond (namely, 
the profits of the vacancy) is rendered impracticable by 
biſhop or patron or both, by the ſtatute of the 21 H. 8. 
c. 11. which gives the profits of the vacation to ſuch per- 
ſon as ſhall be thereunto next preſented promoted in- 
ſtituted or admitted. Which profits before this act be- 
longed either to the church, and ſo were in the diſpoſition 
of the patron and biſhop; or to the ordinary, or other 
| perſon to whom by cuſtom they appertained, and ſo by the 
previous conſent of ſuch perſon might be yielded to the 
commendatary : but the next incumbent being a perſon 
uncertain, cannot give ſuch conſent, and by conſequence | 
the revenues of vacancies fince the making of the ſaid Th 
act cannot be given; which ſeems to be the true reaſon | 
of the utter diſuſe of that fort of commendams, with re- 
gard 
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Eommendam. 
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gard to pr efby ters „however it hath, continued, by prero- 
gative royal, in fayour of biſhops, ,, Grbf 914... 

;\ Ruta commendanGapare. (tat. e $elignity, gc bene 
fice taken by a biſhop after conſectation, and without 
inſtitution); doth nqt create a proper incumbency. The 
canoniſts were not clear, whether during a commendam, 
the church commended was not rea ly vacant ; and Wwhe- 
ther the commendatary was, in. law, my more than a guar-, 
dian, adminiſtrator, or procurator of the church, during 
ſuch vacancy ; and they who hold that they were ſame-. 
thing more. (hecauſe commendam is a title owned by the 


canon law) pretend not to ſay, that they were incumbents, 


they 1 a corrupt and precarious title, invented 
on purpoſe to elude the laws againſt pluralities. In like 
manner, though the books of common law ſay, that a 
commendatary hy retinere remains full incumbent, and may 
plead. as ſuch z yet of a commendatary by capere they Jay, 
that a 2 by ſuch commendam cannot confirm a po 
made by the biſhop, and that a commendatary parſon in 
that way cannot have a juris utrum, nor take to him and 
his ſucceſſors, nor can ſue or be ſued in a writ of an- 
nuity.. G15 914. e 16% 095, 0 47 1 
But on the other hand, there is one circumſtance, which, 
makes much for the real title of ſuch ancient comme ne 
lataries as were ſuch by retinere; namely, that we find 
thoſe benefices e vacant, by the re/ignation of the 
commendataries, of which there are ſeveral inſtances to 


be met with in the archbiſhop's regiſter, _ x. 


8. Commendam may be temporary or, perpetual at the For what time 
1 U kay at | 2 commendam = 
may be, 


pleaſure of the king. When it is temporary, the pre- 
ciſe, time is expreſſed and limited in the diſpenſation; 
when perpetual, the ſtyle is, ſo long as he ſhall live, and 
continue biſhop of that fee, And in the caſe of a com- 


gina! incumbeney, or the preventing of an avoidance for 
uch a term; of both which there have been frequent in- 


| ſtances. | And fo anciently, in the caſe of a commendam 


capere granted to preſbyters ; the term, when it went be⸗ 
yond fix months (which was little more than a ſeque. 
ſtration), was ſometimes for a year, in caſe a perſon wha 
had entred into a religious ſtate did not return, after this 
year of probation; ſometimes, till another perſon Was in 
orders; ſometimes, to continue at the pleaſure of the or- 
dinaty; and ſometimes,” for life. But at prefent in th: 
caſe of iſbops, the books of 28958 lay ſcem generally 
| 3 to 


mengam retinere, whether it be temporary or perpetual, it 
1$ only a temporary or perpetual continuance of the ori- 


. 
* 


Commendam. 


to fall into the opinion, that a cemmendam capere ought 


to be perpetual ; becauſe (there being ho previous title by 
inſtitution, as it is in the caſe of a commendam retinere) 
the la Knows not what to make of any thing that ſhall 
be called a title, and not be equal to that, at leaſt in 
point of perpetuity'; and Dr Gibſon ſays, he believeth that 


in fact there is no inſtance of a commendam capere in the 


U 


How far the 

king's right to 

preſent is ſer ved. 
thereby, 


eccleſiaſtical records, but what hath been unlimited or 

5 : tho', whatever the right be that it conveys, it 
emeth (in reaſon) to be capable of being as well tem- 

porary as perpetual. | Gibſ, gig. © © 7 


9. According to the duration of a commendam and 


the commendatary, the right of the crown to preſent 


upon promotion is ſerved or not ſerved. If the commen- 


dam be limited to a certain term, the king ſhall prefent 
by prerogative at the expiration of ſuch term, notwith- 
ſtanding the previous grant of a commendam ; unleſs 


it ſo fall out, that the commendatary biſhop dies or | 


reſigns before the expiration of the term: for in ſuch 
caſe, the church becoming void not by cefſion but by 
death or reſignation, the turn of the crown is ſerved, 
and the patfon ſhall preſent. And fo it is likewiſe ferved, 
if the commendam was originally unlimited, that is (ac- 
cording to the language of the faculties) during the life 
of the perſon and his poſſeſſion of ſuch ſee; becauſe this 
amounts to a preſentation, and therefore in this caſe alſo, 


the right of the crown is ſerved, and the patron preſents. 


Gi 915. 


ut if a biſhop who is poſſeſſed of à commendam, is 


. tranſlated to another ſee, and ſo a new title accrues to 


the crown by a new promotion; the fame commendam 


may be continued, if the king pleaſeth : but it muſt be 


dy a new diſpenſation, granting it to be held with the 


© Continuation or 


yenewal of a 
eommendam. 


new biſhoprick. Id. | 
and prolonged ; that is to ſay, before the original incum- 
bency ceaſeth by the expiration of the firſt diſpenſation, 
a ſecond diſpenſation may be granted, to prevent the 
avoidance, and continue the incumbency. Tis true, 
commendams being deſigned to ſupport the dignity of the 
epiſcopal character (which ſince the time of the reforma- 
tion hath greatly needed ſupport in many ſees) they have 
uſually been granted in perpetuity ; in which caſe, there 
was no occaſion to renew them, But that ſuch re- 


newals were underſtood to be legal and regular, appears 


by the applications that have been made for them, with- 
ifs Wet | * 8 


10. Commendam temporary in retinere may be renewed 


> a — Cad dh. witaacods —_ — — a4 PREY a. 1 


_Cammendam. 7 
out any marks of doubt, as to their legality: in one inſtance, 
by the biſhop of Carliſle in the'year 15577 and in another 


4) inſtance the very next year by the biſhop of Cheſter. 
1 But the more ancient books of the faculty office being all 
in loſt, we cannot certainly tell what effect thele applications 
at had; but of late years we find, that a temporary com- 
ie < mendam of the biſhop of Cheſter, which was in retinere, 
Ir deing expired, a new commendam of the ſame benefice 
it was granted to him in perpetuity by capere, in conſidera» 
1— tion of the ſmallneſs of the ſaid biſhoprick, and the private 
patron's having otherwiſe diſpoſed of the pſual commen- 
d - dam, with Which it had been formerly ſupported. Gd/. 
at. 15. 5 6 | | | 
1— | : 1. As to what hath been ſaid of reſigning commen- Reſigning of 
it | dams at pleaſure; this may be of very ill conſequence to commeudain. 
the reſpective ſees; many of which are poor, and cannot 
ſs ſubſiſt without additional ſupports. And perhaps there 
Ir are no other commendams ſo good, or fo, convenient; at 
h leaſt, if they are reſigned, and other clerks be preſented, - 
V4 there will be none vacant together with the biſhoprick. 
8 And therefore it was a general inſtruction which king 
b Charles the firſt ſent to the biſhops, not to reſign their 
* commendams; and we find a particular letter written by 
fe the king's order to the biſhop of Peterborough, that he 
is ſhould not reſign the living of Caſtor, which he held in 
„, commendam. Gilſ. 915. | 
5. 
is > 5 
0 1 3 ond 
5 Commiſtary, | 
- OMMISSAR Vis atitle of juriſdiction, apper- 
4 '$ taining to him that exerciſeth eccleſiaſtical juriſdic- 
7 tion in places of the dioceſe ſo far diſtant from the chief 
wy city, that the chancellor cannot call the people to the bi- 
ſhop's principal conſiſtory court without great trouble to 
1 them. This commiſſary is called by the canoniſts com- 
5 miſſarius, or cialis foraneus, and is ordained to this ſpe- 
1 cial end, that he ſhould ſupply the office and juriſdiction : 
8 of the biſhop in the out places of the dioceſe, or in ſuch 
0 pariſhes as are peculiars to the biſhop, and exempted from 
N the archdeacon's juriſdiction: for where by preſcription 
” or by compoſition there are archdeacons, who have juriſ- 
*H dition in their archdeaconries, as in moſt places they 


4 : have, 


Commillary. 


have, there the office of commiſſary is ſupe 
of the law. 4 In/i. 338. | 


The law concerning which officer, falling in with the 


law concerning chancellors, vicars general, and officials; 
the whole is treated of together, under the title Chan⸗ 
cello2. N þ ©; oat 


Commiſſion for pious uſes. See Charitable uſes, 


Common prayer. See Publick worſhip. . 
| Communion. See Lo2d's Supper. 
Communion of the ſick. See Sick. 
Communion table. See Church. 
Commutation. See Penance. 


* - 
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Confe fon. 


Y Can. 113. impowering miniſters to preſent offences 

at the court of viſitation, it is provided, that if any 
man confeſs his ſecret and hidden fins to the miniſter, for 

the unburdening of his conſcience, and to receive ſpiritual 
conſolation and eaſe of mind from him, he ſhall not in 
any wiſe be bound by this conſtitution, but is ſtraitly 
charged and admoniſhed, that he do not at any time re- 


veal and make known to any perſon whatſoever, any 


crime or offence ſo committed to his truſt and ſecrecy 


(except they be ſuch crimes as by the laws of this realm 


his own life may be called in queſtion for concealing the 


ſame) ; under pain of irregularity, Ek 5 


— 


ee — 
n . N . : % * > ©» - — m——— 2 N 1 „ 


Confirmation. 


7, IN che office of publick baptiſm; the miniſter di- 
recteth the godfathers and godmothers to take care, 


% 7 
- * " 


that the child be brought to the biſhop to be confirmed by 
him, ſo ſoon as he or ſhe can ſay the creed, the Lord's 
prayer, and the ten commandments in the vulgar tongue, 
and be further inſtructed in the church catechiſm ſet forth 


for that purpoſe, 
f FR And 


rfluous,” Terms 


o& 


2 
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Confremation. 


And by the rubrick at the end of baptiſm of thoſe that 
are of r per years Alt is expedient that every perſon 
ſo baptized ſhall be confirmed by the biſhop, ſo ſoon af- 


ter his baptiſm as conveniently may be; chat ſo he _ 


be admitted to the holy communion. 111 

And by the rubrick before the office of CD 2 
o ſoon as children are come to a competent age, 
and can ſay in their mother tongue the creed, che Lord's 
prayer, and the ten commandments, and alſo can anſwer 
to the other queſtions of the enen thay ſhall be 
ain to the biſhop. 

2. By Can. 60. F orafinigets: as it hath been a e 


ancient and laudable cuſtom in the church of God, conti- 


nued from the apoſtles times, that all biſhops ſhould lay 
their hands upon children baptized and inſtructed in the 
catechiſm of the chriſtian religion, praying over them, and 
blefling them, which we commonly call confirmation, and 
that this holy action hath been aceuſtomed in the church 
in former ages, to be performed in the biſhop's viſitation 


every third year; we will and appornt, that every biſhop | 


or his ſuffragan, in his accuſtomed viſitation, do in his 
own perſon carefully obſerve the ſaid cuſtom. And if in 
that year, by reaſon of ſome inſirmity, he be not able per- 
ſonally to viſit; then he ſhall not omit the execution of 
that duty of confirmation the next- an" —_— as _ _ 
conveniently. | 

. By Can. bo Every miriifivr: that back cure and 
charge of ſouls, for the better accompliſhing: of the or- 
ders preſcribed in the book of common prayer concern- 
ing confirmation, ſhall take eſpecial care, that none 
ſhall be preſented to the biſhop for him to lay his hands 
upon, but ſuch as can render an account of their faith ac- 
carding to the catechiſm in the ſaid book contained. And 


when the biſhop ſhall aſſign any time for the performance 


of that part of his duty, every ſuch miniſter ſhall uſe his 
beſt endeavour to prepare and make able, and likewiſe to 
procure as many as he can to be then brought, and by the 
biſhop to be confirmed. | 

And by the rubrick : Whenſoever the biſhop ſhall give 
knowledge for children to be brought unto him for their 
confirmation ; the curate of every pariſh ſhall either bring 
or ſend in writing, with his hand ſubſcribed thereunto, 


the names of all ſuch perſons within his pariſh, as he ſhajl 


think fit to be preſented to the biſhop to be confirmed. 
And if the biſhop approve of them, he ſhalt confirm-them, 


| according to the form in the book of common prayer. 


4+ And 


=] Confirmation. 
4. And every one ſhall have a godfather or a godmo- 
ther, as a witneſs of their confirmation. Rar. * 
And no perſon ſhall be admitted godfather or godmo- 
| ther to any child at confirmation, before the ſaid perſon ſo 
undertaking hath received the holy communion. - Can. 


29. | | 
| e Lord Coke ſays, If a man be baptized by the name of 
0 Thomas, and after at his confirmation by the biſhop he is 
3 | named John; bis name of confirmation ſhall ſtand good. 
x And this was the caſe of Sir Francis Gawdie, chief juſ- 
= tice of the court of common pleas ; whoſe name of bap- 
| tiſm was Thomas, and nis name of confirmation Francis; 
and that name of Francis by the advice of all the judges 
8 he did bear, and afterwards uſed in all his purchaſes and 
1 grants, 1 nfl. 3. | Gert T7 
a" | But this ſeemeth to be altered by the form of the pre- 
ſent liturgy. In the offices of old, the biſhop pronounced 

the name of the child or perſon confirmed by him, and if 
[ he did not approve of the name, or the perſon himſelf or 
j | his friends deſired it to be altered, it might be done by the 
biſhop's pronouncing a new name upon his miniftring this 

| rite, and the common law allowed the alteration ; but 
1 upon review of the liturgy at king Charles the ſecond's 
4 tfeſtauration, the office of confirmation is altered as to this 
| point, for now the biſhop doth not pronounce the name 
; of the perſon confirmed, and therefore cannot. alter it, 
= Fobuſ. A. D. 1281. numb. 3. {4 Þ. 
= . 6. By the rubrick at the end of the office of confirma- 
J tion :-—— There ſhall be none admitted to the holy 
=— 7 - | communion, until ſuch time as they be confirmed, or be 
3 ready and deſirous to be confirmed, _ 
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Conge d ellire. 
02 NGE A eſlire, in the language of France, which 
was introduced into our laws by William the Nor- 
man and his ſucceſſors, ſignifieth leave to chuſe; and is the 
king's writ or licence to the dean and chapter to chuſe a 
biſhop, in the time of vacancy of the ſee. 


Conſecration of churches. See Church. 


Con 


at 2 ES 


(08 SISTORY is the court chriſtian, or ſpiritual 
court, held formerly in the nave of the cathedral 
church, or in ſome chapel, iſle or portico belonging to it; 
in which the biſhop preſided, and had ſome of his clergy 
for aſſeſſors and aſſiſtants. But this court now is held by 
the biſhop's chancellor or commiſſary, and by archdeacons 
or their officials, either in the cathedral church or other 
convenient place of the dioceſe, for the hearing and deter- 
mining of matters and cauſes of eceleſiaſtical cognizance, 


4 | happening within that dioceſe. Ken. Par. Ant. Gloff. | 


God. 83. | | A 
F 2 the conſiſtory the appeal is to the archbiſhop of 
the province. God. 83. 75 | 25 


Conſolidation of churches. See Union. 
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_._ - Conſultation. | 
C ONS U LTAT ION is a writ, whereby a cauſe be- 


ing formerly removed by prohibition out of the eccle- 
ical court or court chriſtian, to the king's court, is re- 


turned thither again. For if the judges of the king's court, 


comparing the libel with the ſuggeſtion of the party, find 
the ſuggeſtion falſe, or not proved, and therefore the cauſe 
to be wrongfully called from the court chriſtian ; then, up- 
on this conſultation or deliberation, they decree it to be re- 
turned again; whereupen the writ in this caſe obtained, 
is called a conſultation. Terms of the law. ; 

Concerning which. it is enacted by the ſtatute intitled, 
The ftatute of the writ of conſultation”, made in the 
24 Kd. 1. as followeth: Whereas eccleſiaſtical judges have 
often furceaſed to proceed in cauſes moved before tham, by force 
of the king's writ of prohibition, in caſes where remedy could 
not be given to complainants in the king's court, by any writ out 
of chancery, becauſe that ſuch plaintiffs were deferred of their 
right and "remedy in both courts, as well temporal as ſpiritual, 
to their great damage, like as the king hath been atlvertiſed'by 
the grievous complaint of his ſubjefis ; our lord the ling willath 


I | end commandeth, that where eccl:/iaflical judges do ſurceaſe in 


the aforeſaid caſes, by the king's prohibition direcled unto them, 
| ; | / that 
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Conſultation. 


that the chancellor or the chief juſtice of our lord the ks for © 
the time being, upon ſight-of. the libel-of the ſame matter, at the 


inſtance of the plaintiff” (if they can ſee that the caſe cannot be 


. redreſſed by any writ out of the chancery, but that the 3 


court  pupht'to determine the matters ) ſhall write to tbè C 
aſtical judges before whom the cauſe was firſt moved, nes th 


proceed therein, 8 the bref 8 1 obibition omg ; 


oe them before,” © 2h * 2713 7: * ' 


© Upon fight of the libel] | For ; as it was ; heretofore bs) ) 
reeable = the libel ought the conſultation to be. P A 
therefore in Haſtins's caſe, when the parſon ſued in == 
5 iritual court for all the tithes, of ſuch a ground, and the de- 
endant obtained a prohibition, upon ſurmiſe that the « queen, 
had been ſeiſed of two parts of the tithes, and had granted 
them away, and that he had paid the two parts to the 
grantee, altho' the prohibition was for the two parts only, 


yet when the par ſon prayed conſultation for the third 
part, it was denied; becauſe his conſultation could not be 


granted but according to his libel, and ſo he muſt libel for 


his third part de novo. But Hobart leaves a quæry on this 
caſe, whether he might not have had a conſultation, as to 


the third part only. And the very next year, in Berrie's 
caſe, where the parſon ſued for tithes. of hay in ſpecie for 
a hundred acres; and in a prohibition iſſue was taken, 
whether the inhabitants had uſed to pay for all tithes of 
hay of all ancient meadows within the town a certain ta 

tithe; and the jury found there was ſuch a cuſtom for nr 
the ancient”meadows, ſaving for certain called Barton 
meadows, for which tithes had been paid in kind; and 
that the party who was ſued for tithes in the ſpiritual 
eourt, had hay upon five acres of the Barton meadow; it 
was reſolved, that if the jury had found againſt the cuſ⸗ 
tom generally, as they might well have done, the parſon 
ſhould have ad his conſultation for all; but however, as 
they found the truth diſtributively, that he bad cauſe to 
fue in the ſpiritual court for onè part, but not for the 
other, he had conſultation as to the Barton land; inaſ- 
much as che libel for tithes in Kind for the hundred acres, 


was ſeveral, for all or any part; and therefore for ſo 


much as was Barton, and out of the cuſtorh „it was as 
well libelled, as if it had ary for po alone. 5 hrs 1030: 


Hob. 115, 194. 


The reſolution upon this head; in | Puller's eld, Was as 
follows : When any libel in the eccleſiaſtical evurt: eons. 
tains many articles; if any of them do not belong ti the 
grown of __ court ava a A may be 
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.*\ Conſultation. 
granted generally; and upon motion made, conſultation 
may be awarded as to things which do belong to the ſpi- 
ritual juriſdiction; for the writ of conſultation with a 
quoad, is frequent and uſual, 12 Co, 44. | 


If they can ſee that the caſe cannot be redręſſid] This ſup- 
poſeth trick examination of the matter; which is always 
made before conſultation awarded. For conſultations are 
the judgments of courts had upon deliberation, whereas 
prohibitions are granted upon ſurmiſes. Lo this purpoſe 


it was ſaid by Vaughan chief juſtice, (Yaugh. 323.) We 


find no record of prohibitions denied, for there is no en- 
try made of motions not granted; but of prohibitions 
granted there is: which makes the granting of a prohi- 
bition of no great authority, unleſs upon action brought a 
conſultation be denied upon demurrer. Grb/. 1030. 

It is on account of the great deliberation to be beſtowed 
on theſe occafions, and its. being an award of the court 
and final, that no conſultation can be granted, tho' by all 
the judges, out of term; nor by any of them within the 
term, out of court, as was reſolved in Fuller's caſe; and 
lord. Coke fays, the name of the writ imports this, that 
the court upon conſultation amongſt them ought to award 
it. Git. 1030. 12 Co. 41. on 


And by the 50 Ed. 3. c. 4. Where a conſultation is 
. once duly granted upon a prohibition made to the judge of holy 
church, the ſame judge may proceed in the cauſe by virtue of the 
fame conſultation, notwithſtanding any other prohibition there- 
upon to him delivered. Provided always, that the matter in the 
libel f the ſaid cauſe be not ingroſſed, inlarged, or otherwiſe 
changed. | FEES" We ITY 


' Where a conſultation is once duly granted] E. 42 Eli. 


Sibley and Crawley, On a prohibition for tithes; the de- 
fendant ſhewed, that before that time the plaintiff had 
ſued in chancery, to ſtay it by engliſh bill, and after- 
wards brought a prohibition there, and a conſultation was 
there granted, and that this prohibition is for the ſame 


cauſe, namely, for matter of diſcharge; wherefore he, 


prayed a conſultation upon this ſtatute, which requireth, 
that conſultation being once duly granted, there ſhall not 
be another prohibition. But the court held, that this 
conſultation was not duly granted according to the intent 
of the ſtatute; becauſe the prohibition was not duly 
grantable there, and ſo out of the ſtatute: for it was not 
duly granted upon an engliſh bill. And by the court, 
The ftatute is to be intended where the conſultation is 
; | granted 
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_ Conſultation. 


granted upon examination of the matter, and not for the | 
inſufficiency of the proceedings. Whereupon it was 


awarded, that the prohibition Id ſtand. Cro. Elia. 
736. | on 

And afterwards, E. 11 Ja. in the caſe of Tey and Cox, 
we find it laid down as a rule by the whole court of king's 
bench, that if it be apparent matter, that the conſultation 


was not duly granted, then a new prohibition may be 


granted. 2 Brownl. 35. Mod. 917. Gibf. 1031. 


Upon a prohibition made to the judge of holy church] But ſo, 
that the firſt conſultation hath been granted upon the 
matter or ſubſtance of the ſuggeſtion, and not for default 
of farm only. For in the caſe, of Cox and Seymour, tho” 
the ſame ſuggeſtion had been made before, in four ſeveral 
prohibitions for the ſame land, and the ſame manner of 


tithing was alledged, and every of the four times conſul- 


tation had been granted ; yet, becauſe it was in every in- 


ſtance only for default of proof within ſix months, thro”. 


negle& to have the witneſſes ready in due time according 
to Edward the ſixth's ſtatute of tithes, and not upon the 


right or trial of the cuſtom ; the ſuggeſtion was held to be 


good, and a fifth prohibition grantable. And in the cafe 


of Stroud and Hoſkins, H. 6 Cha. the ſame doctrine is laid 


down as follows: The ftatute of the 50 Ed. 3. is in- 
tended, where conſultation is granted upon the ſubſtance 
of the ſuggeſtion, being proved to be inſufficient in ver- 
dict, or non-ſuit after evidence; and not where it is 


granted for the inſufficiency of the farm of the ſuggeſtion, 


or in the proceeding thereupon. Which doctrine had 
been alſo laid down before, in the 7 Ja. in the court of 


| King's bench; namely, when a conſultation is granted 


upon any default of the prohibition in form, by miſpriſion 
of the clerk, or by miſpleading of any ſtatute; in that 
caſe, or ſuch like, a new prohibition may be granted upon 
the ſame libel: but if conſultation be granted upon the 
right of the thing in queſtion, there a new prohibition 
ſhall not be granted upon the ſame libel. Gi. I031, 
But the next year, in the 8 Ja. in the caſe of Dorwoed 
and Brikinden, the court ſeems to have gone ſomewhat 


_ Farther then bare form in the rule there laid down; viz. 


If a man libel for tithes for divers years, and a prohibi- 
tion is granted for part of the years, and after that a con- 
ſultation is -awarded ; yet the plaintiff may have a new 


prohibition for the reſidue of the time, notwithſtanding 
the ftatute of the 50 Ed. 3. and that it be upon one ſelf 


ſame libel. Id. 5 
A 


"5 
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. Conſultatton. 


A caſe not unlike this, was T. 1 V. where a prohibi- 
tion had been granted upon ſuggeſtion. of a modus to pay 
2 d for every lamb. falling in the pariſh ; after which, 
confultation was alſo granted: Then there was a motion 
for a new prohibition, on ſuggeſtion of a modus of 2 d 
for every lamb falling in a particular farm of the ſame pa- 
riſh. And tho” it is there ſaid, that if this modus had 


been found by.. the. verdict, no _ conſultation had been 


granted; yet the court inclined againſt a prohibition by 
reaſon of this ſtatute. 2 Ventr. 4. 


The ſame judge may proceed in the cauſe] Meſme le juge : 
It was obſerved by Noy, in the caſe of Bawry and Mal- 
lington, that tho" in the printed books, and alſo in the 
extract of the ſtatute in the time of R. 2. and in one roll 
remaining in the- tower, it is the ſame judge; yet in the 


parliament roll it ſelf, it is only the eccleſiaſtical judge in 


general: and he added, that if it were, as in the printed 
books and extracts, yet this ſhould. not be intended the 


ſame perſonal judge, but the ſame judge of cognizance of - 


the ſame juriſdiction or cauſe ; ſo as no new prohibition 
ſhall be grantable, after conſultation, tho? the biſhop or 
archdeacon conſtitute a new judge, or the party appeal 
from an inferiar to a ſuperior court. Which doctrine is 
agreeable to the reſolution in Bigge's caſe, in the 14 Ja. 
where prohibition was prayed, upon an appeal, after con- 
ſultation, but was denied ; and the court faid, that this 
act ought. to have a reaſonable conſtruction, to be before 
the ſame judge, and for the ſame cauſe ; that the appeal 
doth only ſuſpend the ſentence, but yet the ſame ſtands 
ſtill in force; that if a new prohibition ſhould be granted 
upon an appeal, then upon ſeveral appeals three or four 
prohibitions might be granted, which would be very in- 
convenient ; and that the intent of the ſtatute was, that 
he which hath but one ſuit, ſhould not be infinitely trou- 
| bled. Gibſ. 1031. | 

It is true, in the caſe of Davy and Cockam, in the 22 
7a. a new prohibition was prayed (and, as is ſaid, ob- 
tained) after an appeal made; and that, according to the 
reaſoning of Jones, becauſe altho' it was the ſame cauſe, 
and upon the ſame libel, yet it was before a new court. 
But it is to be obſerved, that the conſultation there had 
been granted for lack of form (namely, upon default of 
proo within fix months) ; in which caſe, as hath been 
already obſerved, a new prohibition after conſultation 
may be granted to the very ſame judge, notwithſtanding 
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this ſtatate. And tho? in the cafe of Bowyy and Walling- | 


ton, as it ande reported by Popham, it was reſolved, that 
a new prohibition may be granted, if there be an appeal; 


yet this doth not contradi& the former judgment, if we 


take in the two limitations that are there added; 1. That 
if he who appeals, prayeth a prohibition, he ſhall not have 


it; for then ſuits ſhall be deferred in infinitum in the ec- 


clefiaſtical courts. Nor, 2. If the prohibition and con- 


ſultation were upon the body of the matter, and the ſub- 


ſtance of it; for otherwiſe, he ſhall be put many times to 
try the ſame matter; which is full of vexation. Grb/. 


LOSS» „.. : 


Be not engroſſed, enlarged, or otherwiſe changed] In the caſe 
of Denton and the counteſs of Chanriccard, in the 18 Ja. 
where the firſt libe] was, that tithes had been paid time out 
of mind; and the ſecond libel was, that the” tithes had 
been paid for twenty, thirty, or forty years, and time out of 
mind: this was adjudged a change of the libel, as laying 


the foundation of a new title different from the former; 


and the whole court faid, that if they proceeded upon that 


addition, they would grant a prohibition. Gihſ. 1031, 


But when the libel was for tithe milk of eight cows 
and upon a modus pleaded, prohibition and injunction 
were obtained ; and afterwards the ſame incumbent li- 
belled for the ſame tithe againſt the ſame perſon, only in- 
ſerting a leſs number of cows : this change in the libel did 
not make it a different cauſe; and therefore attachment 
upon the prohibition was granted. Gibſ. 1032, 


Conventiele. See Diſſenters. 


f | $ $3.8 | 
Convocation. 

Convocation, 1. H O” the, word convocation be in itſelf of a ge- 
What. neral ſignification, and may indifferently be ap- 
plied to any aſſembly which is ſummoned or called toge- 

ther after an orderly manner; yet cuſtom (which in theſe 

matters is wont to prevail) hath determined its ſenſe to 

an eccleſiaſtical uſe, and made it if not only, yet principally 

to be reſtrained to the aſſemblies of the clergy. _ 3 
Before the con- 2. That the Shep of every dioceſe had here as in all 


queſt, other chriitian coumries power to convene the clergy of 
| - * his 


| Convocation,” 

his dioceſe, and in a common. ſynod or council with them 
to tranſact ſuch. affairs as ſpecially related to the order 
and government of the churches under his jutiſdiction, i is 
not to be queſtioned. Theſe aſſemblies of the clergy wer 
as old almoſt as the firſt ſettlement of chriſtianity d. 
us, and amidſt all our other revolutions continued to be 
held till the time of king Henry the eighth. 

W hat the biſhop of every dioceſe did within his own 
diſtrict, the archbiſhop, of each province, after the king- 
dom was divided into provinces, did within his proper 
province, They called together firſt the biſhops, after- 
wards the other prelates, of their provinces ; and by de- 

rees added to theſe ſuch of their inferior clergy, as they 
thought needful, 

In theſe two aſſemblies of the clergy. (the dioceſan ſy- 
nods and provincial councils) only the ſpiritual affairs of the 
church were wont for a long time to be tranſacted. Sa 
that in this reſpect therefore, there was no difference be- 
tween the biſhops and clergy of our own and of all other 
chriſtian churches. Our metropolitans and their ſuffra- 
| gans acted by the ſame rules here, as they did in all 
other countries. They held theſe aſſemblies by the ſame 
power, convened the ſame perſogs, and did the lame 


things in them. | 
When the papal authority had prevailed here, as in 


moſt other kingdoms and countries in Europe, by the 

leave of our kings and at the command of the legates 

X ſent from Rome, another and yet Jarger ſort of councils 

== were introduced amongſt us, of the biſhops and prelates 

of the whole realm. Theſe were properly national church 

coun F; and were wont to be held for ſome ſpecial de- 
hi 


ſigns, Nyhich either the pope, the king, or both, had to 
promote by them. 

But beſides theſe ſynods common to us with all other 
chriſtian churches, and which were in their nature and 
| end as well as conſtitution properly and purely eccleſiaſti- 
cal; two other aſſemblies there were of the clergy of 
this realm, peculiar to our own ftate and country: 
which the clergy were: convened, not for the ſpiritual af. 
fairs of the church, but for the good and benefit of the 
realm, and to act as members of the one as well as of the 
other. Now the occaſion of theſe was this: When the 


: faith of Chriſt was thoroughly planted here, and the 
piety of our anceſtors had liberally endowed the biſhops 
and clergy of the church with temporal lands and poſ- 


{cfions ; not only the opinion which they had of their pru- 
Vor. I, dence 


* a 33 5 x 
— eee oe I. 2 > 
WEI e "4 e _— 


P GORIPY AE malt 
— — 
* 


— 


8 —— 
* 


— a * 
— — 4p PLEAS ee rs obs — — — — 
. * »„— 
— — — > > 
0 1 — 


* 3 TY 2 
—.— — — 
Perner. — Ara — — 
rr ee PR 


> 


After the con» 
gueſt till the 
reign of Edw. 1. 


Convocation. 
dence and piety prompted them to take the moſt eminent 
of them into their publick councils, but the intereſt which 
they had by that means in the ſtate made it expedient ſo 
to do, and to commit the direction and management of 
offices and affairs to them. | 

Hence our biſhops firſt, and then ſome of our other 

relates (as abbots and priors), were very early brought 
into the great councils of the realm, or parliament; and 
there conſulted and acted together with the laity. 

Thus were the greater clergy firſt brought into our 
ſtate councils, and made a conſtant or eſtabliſhed part of 
them. But in proceſs of time, our princes began to have 
a further occaſion for them, For being increaſed in num- 
ber, and with that in their wealth too, not only our kings, 
but the people began to think it reaſonable, that the cler- 
gy ſhould bear a part in the public burdens,. as well as 
enge, their ſhare of the public treaſure. 

ence our Saxon anceſtors, under whom the church 
was the moſt free, yet ſubjected the lands of the clergy to la 
the threefold neceſſity, of caſtles, bridges, and expedi- | 
tions. And the granting of aids in theſe caſes, brought 
on aſſemblies of the clergy, which were afterwards diſtin- 
guiſhed by the name of convocation, Wake's State of the 
Ch. paſſim. 8 85 | 

. In the. Saxon times, the lords ſpiritual (as well as 
the other clergy) held by frankalmoigne, but yet made 
great part (as was ſaid) of the grand council of the na- 


| on 
tion; being the moſt learned perſons that, in thoſe times gr 
of ignorance, met to make laws and regulations. an 


But William the conqueror turned the frankalmoign 
tenures of the biſhops and ſome of the great abbots in- 
to baronies; and from thenceforwards they were obliged 
to ſend perſons to the wars, or were aſſeſſed to the eſcuage 


(which was a fine or payment in money inſtead thereof), Wa 
and were obliged to attend in parliament. And then dic 
their attendance was complained of as a burden. And im 
this begat the grand quarre] in Henry the ſecond's time, col 
between the king and Thomas Becket. For the ſtatute en 
of Clarendon required ſuch attendance, which confirmed BY 
the eſcuage on them. For this they made many excep- firſ 
tions; and particularly, that the parliament took cogni- rat 
zance of treaſons and felonies : whereas the clergy,” by a ver 


canan of the council of Toledo, were forbid to give judg- 
ment in Caſes of blood. And therefore, to obviate this 
objection, the conſtitutions of Clarendon permitted them 
to withdraw in ſuch caſes, N 
Not- 


Convocation. x9 


nent Notwithſtanding this conceſſion, they ſtill objected 
hich {| againſt the 11th'article of that. ftatute, which required 
ntſo them to be preſent until judgment wis to be given. 
t of This article obliged them to attend; and therefore tho 
they had excepted the caſe of blood, yet they knew their 
ther WT attendance confirmed their eſtates as baronies ; and they 
ught did not care that the munificence and frankalmoigne of 
and the ancient kings ſhould be changed into ſuch tenures. 
| But notwithſtanding the quarrel with Becket, the king 
our prevailed that they ſhould continue baronies. Gib. Exch, 
rt of 4 44, 55 6. l | 
have And the following princes in their parliaments taxed 
um- them in reſpe& of their baronies, after the ſame manner 
ings, rat they did thoſe of the laity. 
cler- Yet till, this reached only to the prelates and ſuperior 
ell as IT clergy ; but the body of the clergy, that had no baronies, 
and holding by frankalmoigne, were in a great meaſure 
urch exempt from the charges which were aſſeſſed upon the 
gy to laity, and were therefore by ſome other way to be brought 
pedi- under the ſame obligation. : 
ught In order hereunto ſeveral meaſures were taken, till at 
iſtin- laſt they ſettled into that method which finally obtained, 
f the and ſet aſide the neceſſity of any other way. Firſt, the 
"XX pope laid a tax upon the church for the uſe of the king; 
ell as and both their powers uniting, the clergy were forced to 
made ſubmit to it. Next, the biſhops were prevailed with, up- 
2 na- on ſome extraordinary occaſions, to oblige their clergy to 
times grant a ſubſidy to the king, in the way of a benevolence; 
and for this, letters of ſecurity were granted back by the 
noign king to them, to inſure them that what they had done 
s in- ſhould not be drawn into example or conſequence. 
dliged And theſe conceſſions were ſometimes made by the bi- 
cuage ſhops in the name of their clergy ; but the common wa 
reof ), was, that every biſhop held a meeting of the clergy of his 
| then dioceſe. Then they agreed what they would do; and 
And impowered firſt the biſhops, afterwards their archdea- 
time, cons, and finally proctors of their own, choſen for that 
tatute end, to make the conceſſion for them. Mate: ut ſupra, 6 
firmed 4. Thus ſtood this matter till the time of Edward the From Edw. 1. 5 
xcep- firſt, Who not willing to continue at ſuch a precarious to Hen. 2. 8 
cogni- rate with his clergy, took another method; and, after ſe- 7 
by. a veral other experiments, fixed at laſt upon an eſtabliſh- 5 
judg- ment, which hath in ſome ſort continued ever ſince. The 5 
e this method he reſolved upon was this: viz. That the earls 2 
them and barons ſhould be called to parliament as formerly, and N 
N Embodied in one houſe : And that the tenants in burgage 
Not- | C2 ſhouid 
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20 | Convocation; 


ſhould ſend their repreſentatives ; and that the tenants by 
knight's ſervice, and other ſocage tenants: in the counties, 
| ſhould alſo ſend their repreſentazives;;,,and, theſe were em- 
bodied in the other houſe, He deſigned to have the cler= MR 
gy as a third eſtate; and as the biſhops were to fit per 3 


baroniam in the temporal parliament, ſo they were to ſit 
with the inferior clergy in convocation. And the pro- 
ject and deſign of the king was, that as the two temporal 
eſtates charged the temporalties, and made laws to bind 
all temporal things within this realm ; ſo this other body 
ſhould have given taxes to charge the ſpiritual poſſeſſions, 
and have made canons to bind the eccleſiaſtical body: 
To this end was the Præmunientes clauſe (ſo called from 
the firſt word thereof) in the ſummons to. the archbiſhops 
and biſhops, by which he required them to ſummon ſuch 
of their inferior clergy to come with them to parliament, 
as he then ſpecified and thought ſufficient to act for the 
whole body of the clergy. 75 1 | 
This altered the Engliſh convocation from the foreign 
ſynods ; for theſe were totally compoſed of the biſhops, 
who were paſtors of the church; (for the clergy were re- 
gularly eſteemed only their aſſiſtants); and therefore the 
biſhops only were collected to compoſe ſuch foreign ſy- 
nods, to declare what was the doctrine, or ſhould be the 
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biſhops, who were very loth the clergy ſhould be taxed, i 
or that they ſhould have any intereſt in making eccleſia- 


1 

1 diſeiple of the church. 5 | 

14 Edward the firſt projected, to have made the clergy one 

. third eſtate, dependant on himſelf; and therefore not only 7 
bl ; called the biſhops, whom as barons he had a right to ſum- | 
| 1 a mon, but the reſt of the clergy, that he might have their 1 
wh conſent to the taxes and aſſeſſments made on that body. - 
Wit But the clergy foreſeeing they were likely to be taxed, ? 
fl alledged that they could nat meet under a temporal au- | 
I thority, to make any laws or canons to gavern the church. 

l And this diſpute was maintained by the archbiſhops and 
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| ſtical canons, which formerly were made by their ſole 
| authority; for even if thoſe canons had been made at 
Hy Rome, yet, if they were not made in a general council, _ 
UE they did not think them binding here, unleſs they were 
4: received by ſome provincial conſtitution of the biſhops, 2 | 
FT, And tho' the inferior clergy, by this new ſcheme of Ed 
ward the firſt, were let into the power of making canons 1 
yet they foreſaw they were to be taxed, and theręfore 


| Joined with the biſhops, in oppoſing what they thought an 
{3noyation, and in the end paid no obedience to the pre- 
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Convocation. 


munientes clauſe; but the archbiſhops and biſhops threat- 


ned to excommunicate the king. 
He, and the temporal eſtate, took it ſo ill, that the 
clergy would not bear any part of the publick charge, 


that they were beforehand with them, and the cler gy. 
were all outlawed, and their poſſeſſions ſeized into the 


kin s hands. 
Phi ſo humbled the clergy, that they at laſt conſented 


to meet, And to take away all pretence, there was a 
ſummons, beſides the premunientes. clauſe, to the arch- 
biſhop, that he ſhould ſummon the biſhops, deans, arch- 
deacons, colleges, and whole clergy, of his province; 
From hence therefore the biſhops, deans, archdeacons, 
colleges, and clergy, met by virtue of the archbiſhop's 
ſummons; which being an eccleſiaſtical authority, they 
could not object to. And ſo the biſhops and clergy came 
to convocation by virtue of the archbiſhop's ſummons. 
they eſteeming it to be in his power, whether he woul 
obey the king's writ or not: but when he had iſſued his 
ſummons, they cduld not pretend it was not their duty 
to come. But the præmunientes writ was not diſuſed; 
becauſe. it directed the manner in which the clergy were 
to attend, to wit, the deans and archdeacons in perſon, 
the chapter by one, and the clergy by two proctors. | 
So that the clergy were doubly ſummoned ; firſt by the 
\ biſhop, to attend the parliament; and, ſecondly, by the 
archbiſhop to appear in convocation. 
biſhop might not appear to ſummon them ſolely.in pur- 
ſuance of the king's writ; he for the moſt part varied in 
his ſummons, from the king's writ, both as to the time 


and place of their meeting. | 
And leſt it might be thought ftill (of which they were 


very jealous) that their power was derived from temporal 
authority, they ſometimes met on the archbiſhop's ſum- 
mons without the king's writ; and in ſuch convocation 
the king demanded ſupplies, and by ſuch requeſt owned 
the epiſcopal authority of convening. So that the king's 
. writ was regkoned by the clergy no more than one motive 
_for their convening. And if the archbiſhop in his ht 
mons recited the king's writ, they proteſted againſt it 

becauſe that was laying his authority on the king's . 
which the clergy would by no means endure; for they 
would not conſent that the prince had any eccleſiaſtical 


authority to convene ſynods, but they allowed the king's 
writ to be a motive for the archbiſhop to convene, if he 


eed in Hall with the king, 
Mt „ | And 


And that the arch- 
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22 Convocation. 
And from henceforward, inſtead of making one ſtate 
of the kingdom, as the king deſigned, they compoſed two 

'. eccleſiaſtical ſynods, under the ſummons of each of the 
archbiſhops; and being forced into thoſe two ſynods be- 
fore mentioned, they ſat, and made canons by which each 
reſpective province was bound, and gave aids and taxes to 
the king. But the. archbiſhop of Canterbury's clergy, 
and that of York, aſſembled each in their own province; 
and the king gratified the archbiſhops, by ſuffering this 
new body of convocation to be formed in the nature of a 
parliament. The archbiſhop ſat as king; his fuffragans 
fat in the upper houſe, as his peers; the deans, arch- 
deacons, and the proctor for the chapter, repreſented the 
burghers; and the two proctors for the clergy, the 
knights of the ſhire. And ſo this body, inſtead of being 
one of the eſtates as the king deſigned, became an eccle- 
fiaſtical parliament, to make laws, and to tax the poſſeſ- 
ſions of the church. Gilb. Exch. Ch. 4. | 
But altho' they thus ſat as a parliament, and made laws 
for the church, yet they did not make a part of the par- 
liament properly ſo called. Sometimes indeed the lords, 
and ſometimes the commons, were wont to ſend to the 
convocation for ſome of their body to give them advice in 
ſpiritual matters; but ſtill this was only by way of ad- 
vice: for the parliament have always inſiſted, that their 
laws, by their. own natural force, bind the clergy; as 
the laws of all chriſtian princes did in the firſt ages of the 
church. Gib. Exch. 60. 50 1 

ih! And even the convocation tax did always paſs both 

1 houſes of parliament; ſince it could not bind as a law, 

1 till it had the conſent of. the legiſlature, Gilb. Exch. 


197. 
| . ſo in the Saxon times, if the ſubject of any laws 
was for the outward peace and temporal government of 
the church; ſuch laws were properly ordained by the 
King and his great council of clergy and laity intermixed, 
as our acts of parliament are ſtill made, But if there was 
any doctrine to be tried, or any exerciſe of pure diſcipline X 
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to be reformed, then the clergy of the great council de- 3 

parted into a ſeparate ſynod, and there acted as the pro- 

per judges. Only when they had thus provided for the 
Nate of religion, they brought their canons from the ſy= "WM 


nod to the grear council, to be ratified by the king, with | 
| the advice of his great men, and ſo made the conſtitutions 
of the church to be laws of the realm. And the Nor- 
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Convocation. 
man revolution made no change in this reſpect. Xen. 
Keel. Syn. 249. 


5. Thus the caſe ſtood, when the act of ſubmiſſion; 


25 H. 8. c. 19. was made; by which it is enacted as fol- 
loweth : M bere the king's humble and obedient ſubjects the 
clergy of this realm of England, have not only acknawledged 
according ta the truth, that the convocation of the ſame clergy is, 
always hath been, and ought to be aſſembled only by the king's 
writ; but alſo ſubmitting themſelves to the king's majeſly, have 
promiſed in verbo ſacerdotii that they will never from hence- 
ferth priſume to attempt, alledge, claim, or put in ure, enatt; 
promulge, or execute any new canons, conflitutions, ordinances, 
provincial, or other, or by whatſoever name they ſbal be called, 
in the convocation, unleſs the king's moſt royal aſſent and licence 
may to them be had, to make promulge and execute the ſame, and 
what his majeſiy do give his moſt royal aſſent and authority in 


that behalf : It is therefore enafted, according to the ſaid ſub- 


miſſion, that they nor any of them, ſhall preſume to attempt, 


agalledge, claim, er put in ure any conſlitutions or ordinances 


provincial, by what/1ever name or names they may be called, in 
their convocations in time coming (which always ſhall be aſſem- 
Bled by authority of the king's writ) ; unleſs the ſame clergy 
may have the king's moſt royal aſſent and licence, to make pro- 
mulge and execute ſuch canons, conſtitutions, and ordinances 
provincial or Hnodal. upon pain of every one of the ſaid clergy 
doing contrary to this act, and being thereof convitt, to ſuffer 
impriſonment, and make fine at the king's will. | 
Accordingly, T. 8 7a. It was reſolved upon this ſta- 
tute, by the two chief juſtices and divers other juſtices, 


at a committee before the lords in parliament; 1. That 


a convocation cannot aſſemble at their convocation, with- 
out the aſſent of the king. 2. That after their aſſembly 
they cannot confer, to conſtitute any canons without 
licence of the king. 3. When they upon conference con- 
clude any canons, yet they cannot execute any of their 


Canons without the royal aſſent, 4. That they cannot 


execute any after the royal aſſent, but with theſe four 
limitations; (1) that they. be not againſt the preroga- 
tive of the king; nor (2) againſt the common law; nor 
(3) againſt any ſtatute law; nor (4) againſt any cuſtom 
of the realm, All which appeareth by the ſaid ſtatute: 
And this (Coke ſays) was but an affirmance of what was 
before the ſaid ſtatute; for it was held before, that if a 
canon be againſt the law of the land, .the biſhop ought to 
obey the commandment of the king, according to the law 
of the land. 12 Co. 72. 1 
C4 And 
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Two houſes, 


Eonvocation. 
And therefore by this act the clergy being reſtrained 


from making any canons or conſtitutions in their convo- 


cations without the king's licence, the power as to this 
| particular, which was before lodged in the hands of the 


metropolitan, is now put into the hands of the king, who 
having by authority of his ' writ commanded the archbi- 


ſhops to fummon them for ſtate purpoſes (as the tenor of 
his writ ſhews), has it now in his own breaſt whether 


he wilf let them act at all as a church ſynod or no; 
They are a convocation by the writ of ſummons, but a 


council properly ſpeaking they are not, nor can they le- 
gally act as ſuch till they have obtained the king's licence 


fo to de. Wake: ut ſupra. _ | oh 

6. Only parſons, vicars, and perpetua] curates, are 
capable of giving their votes in chuſing proctors for the 
dioceſan clergy. Fohnſ. 1 50. : 3 „ 


* * 


If any member of the convocation, who is a. proctor, 


that dioceſe to elect another; and this, by virtue of the 
power inherent in him to ſummon his ſuffragan biſhops; 
who being to obey, him in all things lawful and. honeſt; 
and the clergy their biſhop in the like manner, they by 
that command make an election to ſupply the place of 


one of their proctors. Gilb. Exch. 58, 59. mM 
7. In the province of Canterbury there are only two 
proctors returned for each dioceſe :' In thoſe dioceſes 


where there are ſeveral archdeaconries, two are nomingted 


by the clergy of 'each archdeacony ; and out of theſe, 
two are choſen to ſerve as proctors for the whole dioceſe. 
But in the province of York, two proctors are ſent 
to convocation for every archdeaconry ;  otherwife the 
number would be fo ſmall, as ſcarce to deferve the name 
of a provincial ſynod. By this means it comes to pals, 
that the parochial clergy have as great an intereſt in con- 
yocation there, as the cathedral clergy. Whereas, in 
the province of Canterbury, the lower houſe of convoca- 
tion conſiſteth of twenty two deans (taking in Weſt- 
minſter and Windfor), twenty four proctors of the chap- 
ers, fifty three archdeacons, in the whole ninety nine of 
the cathedral clergy; and there are but at the ſame time 
forty four proctors for the parochial clergy, Jobnſ. 150. 


ate 34. PA | | 
8. Anciently the lower clergy fat in the ſame houſe 


with the biſhops; and in the province of York, the 
biſhops and other clergy do ſit in the fame houſe ill, 
John}. 149. | LITRES 
| But 


*. 


dies; the archbiſhop iſſues his mandate to the biſhop of 
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they conſiſt of two houſes; the upper houſe, -where the 
| irchbiſhop and biſhops fit; and the lower houſe, - where 
the reſt do fit, 4 Iii. 322. 1 Nee ee 
And as there are two houſes of convocation, fo there 
| are two prolocutors, 'one of the biſhops of the higher 
houſe, choſen by that houſe ; anpther of the lower houſe, 
and preſented to the biſhops, for their prolocutor. 4 Inf. 
E- | s Z By the ſtatute of 8 Hen. 6. c. 1. Becauſe the prelates 
and clergy of the realm called to the convocation, and their ſer- 
XX vants and familiars that come with them to ſuch convocation, 
x oftentimes be arrefled moleſted and inquieted ; our lord the king, 


= thetes and clergy, at the ſupplication of the ſame prelates and 
"EX clergy, and by the aſſent of the-great men and commons of the 
realm, bath ordained and eſtabliſhed, that all the clergy here- 
after to be called to the convocation by the king's writ, and theif 
| fervants and familiars, ſhall for ever hereafter fully uſe and 


| enjoy ſuch liberty or defence in coming, tarrying, and return- 


| be called to the king's parliament, do enjoy, and were wont ta 
| enjoy, or in time to come ought to ene. 
And in the journals of the houſe of lords, we find 
FX ſeveral applications to their lordſhiꝑs for redreſs in caſes 
where this liberty of the convocation-clergy hath been 
invaded; which their lordſhips have accordingly granted. 
en nero e ee 
10. In convocation, thoſe who are abſent, by leave or 
connivance, are allowed to vote by proxy; and the bi- 
fhops who hold leſſer dignities in commendam, can con- 
ſtitute any perſon that is member of the lower houſe to 
vote there as their proxy, for ſuch deanries or archdea- 
conries as they hold by commendam. Fobnſ. 142. 

11. Can. 139. Whoſoever ſhall affirm, That the facred 
ſynod of this nation in the name of Chriſt, and by the 


England by repreſentation; let him be excommunicated, 
and not reſtored until he repent and publickly revoke 
that his wicked error. 8 bs | 
Can. 140. Whoſoever ſhall affirm, that no manner of 
perſon, either of the clergy or laity, not being themſelves 
particularly affembled in the faid ſacred ſynod, are to be 
tubject to the decrees thereof in cauſes ecclefiaſtical (made 
and ratified by the king's ſupreme authority) as not having 


7.29 3 | given their voices unto them; let him be excommunicated, 
But © and 
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26 CTConvocation. 
and not reſtored until he repent and publickly revoke that 
| | his wicked error, 

3 | Can. 141. Whoſoever ſhall affirm, that the ſacred ſy- 
nod aſſembled as aforeſaid, was a company of ſuch per- 
ſons as did conſpire together againſt godly and religious 
profeſſors of the goſpel, and that therefore both they and 
their proceedings, in making of canons and conſtitutions 

in cauſes eccleſiaſtical by the king's authority as aforeſaid, 
ought to' be deſpiſed and contemned, the ſame being 

ratified confirmed and injoined by the ſaid regal power 
ſupremacy and authority ; let them be excommunicated, 
and not reſtored until they repent and publick's revoke 
that their wicked error, 

: No power to 12. Lord Coke ſays, a convocation may na conſti- 

—_—T <P? tutions, by which thoſe of the ſpiritualty ſhall be bound, 
for this, that they all, either by repreſentation or in per- 
ſon, are preſent; but not the temporalty. 12 Co. 73. 
And in the caſe of Matthews and Burdett, H. 1 An. In 
the primitive church, the laity were preſent at all ſynods, 
When the empire became chriſtian, no canon was. made 
without the emperor's conſent, The emperor's conſent 
included that of the people; he having in himſelf the 
whole legiſlative power, which our kings have not. 

Wl | Therefore if the king and clergy make a canon, it binds 

wil the clergy i in re eccleſiaſtica, but it doth not bind lay- 

28! | men; they are not repreſented in convocation, their con- 

{Bil 91 ſent being neither given nor aſked. 2 Salt. 412. IT 

1 And in Cax's Caſe, M. 1700. By Wright lord, Keeper : 

MN ' The canons of a convocation do not bind the laity with- 

108-1 dut an act of parliament. 1. Peere M. 32. _ 

Fj And finally, in the caſe of Middleton and Croft, M. 10 

1 | Geo. 2. it was determined by the unanimous reſolution of 

1 the court of king's bench, that ſuch canons do not pro- 

* prio vigore bind the laity. Str. 1056. 

1 Nor againſt the 13. The convocation can do nothing againſt the law of 

1 en. the land; for no part of the law, be it common law, or 

| ſtatute Jaw, can be abrogated or altered without act of 

1 parliament. 12 Co. 73. 

And by the ſtatute of 25 H. 8. c. 19. it is provided, 
that no canons, conſtitutions, or ordinances ſhall be made 
or put in execution within this realm, by authority of the 
convocation of the clergy, which ſhall be contrariant or 
repugnant to the king's prerogative royal, or the cuſtoms, 

laws, or ſtatutes of this realm. 

Appeal to the 14. By the 24 H. 8. c. 12. (concerning appeals) it is 

bubbocatton. Enacicd, that in all cauſes teſtamentary, matrimonial, or 
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- Convocation. 


of tithes, depending in the eccleſiaſtical courts, which 


ſhall touch the king; the party grieved may appeal to the 
upper houſe of convocation being then convocate by the 
king's writ, or next enſuing, within the province; ſo 
that ſuch appeal be taken by the party grieved within 
fifteen days next after judgment given: and that deter- 
mination ſhall be final, ſo as that the matter ſo determined 
ſhall never after come in queſtion and debate, to be exa- 
mined in any other court. 1 5 


27 | 


15. The convocation uſually continueth during, the Continuance, 


time of parliament ; but, as Dr. Warner obſerves, the 
parliament and convocation are ſeparate bodies, indepen- 
dent on one another, and called together by different writs; 
and therefore the diſſolution of the parliament doth not 
neceſſarily, or in any reſpect, diſſolve the convocation ; 
ſo that they may continue to fit longer than the parlia- 
ment if the king pleaſes. 2 Warn. 535. * | 


16. Finally, the clergy having continued to tax them- Their decline, 


ſelves in convocation as aforeſaid, theſe aſſemblies were 
regularly kept up till the act of the 13 C. 2. c. 4. was 
paſſed, when the clergy gave their laſt ſubſidy; it being 
then judged more advantageous to continue the taxing them 
by way of aland tax and poll tax, as it had been in the 
time of the long parliament during the civil wars. Gilb. 
. Exch. 56. 3 

And in the year 1664, by a private agreement between 
Sheldon archbiſhop and the lord chancellor Clarendon 
and other the king's miniſters, it was concluded, that the 


| clergy. ſhould ſilently wave the privilege of taxing their 


own body, and permit themſelves to be included in the 
money bills prepared by the commons. And this hath 


made convocations unneceſſary to the crown, and. inconſt- 


derable in themſelves. 2 Warn. 611, 612. 


And fince that time the clergy have been allowed to 
vote in chuſing knights of the ſhire, as other freeholders, 


which in former times they did not. Fobn/. 150. 


And from that time the convocation hath never paſſed 
any ſynodical act; and from thenceforth until the year 
1700, for the moſt part they were only called, and very 
rarely did fo much as meet together in a full body, and 
with the uſual ſolemnity. Lis true that during the re- 
mainder of king Charles the ſecond's reign, when the 
office of prolocutor was void by. death or promotion, ſo 
many of the lower houſe came together as were thought 
ſufficient to chuſe a new one; and thoſe members that 
were about the town commonly met, during parliament, 
| | once 
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Convocation. 


once a week, had. prayers read, and were formally con- 
tinued till the parliament was diſſolved, and the convo- 
cation together with it. And in king James the ſecond's 
time, the writs iſſued out of courſe, but the members did 
not meet. In the year 1689, after the acceſſion of king 
William and queen Mary to the throne, a convecation 
was not only called, but began to fit in due form; but 
their reſolutions came to nothing. And from thence till 
the year 1700, they were only called, but did not meet: 
but in that year, and ever ſince, at the meeting of the 
parliament,” the convocation of the clergy hath likewiſe 
deen ſolemnly opened, and the lower clergy have been 
permitted to form themſelves into a houſe, and to chuſe 
their prolocutor; nor have they been finally diſmiſſed ſo 
ſoon as that ſolemnity was over, but continued from time 
to time, till the parliament hath broke up or been diſ- 
ſolved. And now it ſeems to be agreed, that they are 
of right to be aſſembled concurrently with , parliaments, 
and may act and proceed as provincial councils, when his 
ajeſty. in his royal wiſdom ſhall judge it expedient, 
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f 8 PE ſignifieth in general a canopy, or vaulted co- 
Tvering; and from thence ſeemeth to have been tranſ- 
ferred to denote that veſtment of the prieſts, which co- 
vereth the back and ſhoulders, e 
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Coꝛody. 


Cyorody is an allowance of meat, bread, drink, money, 

cloathing, lodging, and ſuch like neceſſaries for ſuſ- 
tenance. Terms of the Law. > | 

It is ſometimes certain, where the certainty of things 

is ſet down; ſometimes uncertain, where the certainty is 

Some corodies began by grant made by one man to 

another; and ſome are of common right, as every foun- 


der of abbies or religious houſes had authority to _ 
| - - ſuc 


con- 
onvo- 
cond's 
Ts did 
f king 


cation 


3 but 
ce till 


Coꝛody. 


AS; 


ſuch in the ſaid. houſes for ſuch perſons as he ſhould ap- 


= 


point. 5 


Corodies are turned into penſions and money at this 


day. Wood b. 2. c. 2. 


Corſe preſent. See Mortuary. 
Council. See Synod. 
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Courts. 


ing the ſeveral particulars, is inſerted under the reſpective 
titles; as concerning the ſeveral kinds of courts, under 
the titles conſſſlory, convocation, viſitation, arches, audience, 


_ prerogative, faculty, peculiar ; concerning the officers, un- 


der the titles archdeacon, chancellor, commiſſary, vicar general, 
official, ſurrogate, advocate, regiſter, proctor, apparitor; con- 
cerning the practice and manner of proceeding, under the 
titles caveat, libel, citation, evidence, ſentence, fees, appeal, 
prohibitian, conſultation ; concerning the judgment and ex- 
ecution of the ſentence, under the titles penance, ſuſpenſion, 


H I 8 title treateth only of the juriſdiction of the 
eccleſiaſtical courts in general; the law concern- 


excommunication, interdict, deprivation, degradation, ſægusſira- 


tion; and ſuch like, 


1. For the firſt three hundred years after Chriſt, the 
diſtinction of eccleſiaſtical or ſpiritual cauſes, in point of 
juriſdiction, did not begin; for at that time no ſuch diſ- 
tinction was heard of in the chriſtian, world; for the 
cauſes of teſtaments, matrimony, baſtardy, adultery, and 
the reſt, which are called eccleſiaſtical or ſpiritual cauſes, 
were merely civil, and determined by the rules of the 
civil law, and ſubje& only to the juriſdiction of the civil 
magiſtrate, But after the emperors were become chriſ- 
tian, out of a zeal and deſire they had to grace and hon- 
our the learned and godly biſhops of that time, they were 
pleaſed to ſingle out certain ſpecial cauſes, wherein they 
granted juriſdiction to. biſhops ; namely, in caſes of tithes, 
becauſe paid to men of the church; in caufes of matri- 
mony, becauſe marriages were for the moſt part folemni- 
zed in the church; in cauſes teſtamentary, becauſe teſta- 
ments were many times made in extremis, When church- 

| 3 : men 
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Origin thereof 
within this 
realm in parti- 


and therefore they were thought the fitteſt perſons to take 


was not then made), but according to the rules of the im- 
perial law, and as the civil magiſtrate proceeded in other 


before the Norman conqueſt, there was no diſtinction of 


the old Saxon biſhopricks were of equal bounds with the 


and the biſhop, as great councils at the pleaſure of the 


The rural chapters were alſo held like the inferior courts 


Courts. 


mii were preſent giving ſpiritual Lomfurt to the teſtator, bY 


the probates of ſuch teſtaments: And ſo of the reſt, Yet 
theſe biſhops did not then proceed in theſe cauſes according 
to the canons and decrees of the church (for the canon law 


cauſes. Dav. 95. 
9. Accordingly in this kingdom, in the Saxon times, 


juriſdictions ; but all matters, as well ſpiritual as tempo- 
ral, were determined in the county court called the ſhe- 
riffs tourn, where the biſhop and ear] (or in his abſence 
the ſheriff) ſat together; or elſe in the hundred court, 
which was held in like manner before the lord of the hun- 
dred and eccleſiaſtical judge. Examin. of the ſcheme of ch. 
pow. 15. Duck 307. 1 Warn. 274. 2 Still. 14. Ged. 
96. Tohnſ. 246. 

For the eccleſiaſtical officers took cheir Bine of juriſ- 
dition, from a like extent of the civil powers. Moſt of 


diſtinct kingdoms, The archdeaconries, when firſt ſet- 
tled into local diſtricts, were commonly fitted to the re- 
ſpective counties. And rural deanries, before the con- 
queſt, were correſpondent to the political tithings. Their 
ſpiritual courts were held, with a like reference to the ad- 
miniſtration of civil juſtice. The ſynods of each province 
and dioceſe were held at the diſcretion of the metropolitan 


prince. The viſitations were firſt united to the civil in- 
quiſitions in each county; and afterwards, when the 
courts of the ear] and biſhop were ſeparated, yet ſtill the 
viſitations were held like the ſheriff's tourns twice a-year, 

and like them too after eaſter and michaelmaſs, and Kill 
with nearer likeneſs the greater of them was at eaſter. 


of the hundred, every three weeks; then, and like them too, 
they were changed into monthly, and at laſt into quarterly 
meetings. Nay, and a prime viſitation was held com- 
monly, like the prime folemote or ſheriff's tourn on the 
very calends of May. Ken. Eecl. Syn. 233, 4. 

And accordingly Sir Henry Spelman obſerves, that the 
biſhop and the carl ſat together in one court, and heard 
jointly the cauſes of church and commonwealth ; as they 
yet do in parliament. And as the biſhop had twice in 
rue year two general ſynods, wherein all the clergy of bis 


diocefe 


Courts. 31 
dioceſe of all ſorts were bound to reſort for matters con- 
cerning the church; ſo alſo there was twice in the year 
= a general aſſembly of all the ſhire for matters concerning 
WE che commonwealth, wherein without exception all kinds 
of eſtates. were required to be preſent; dukes, earls, ba- 
rons, and ſo downward of the laity; and eſpecially the 
* biſhop of that dioceſe among the clergy. For in thoſe 
days the temporal lords did often fit in ſynods with the 
1 biſhops, and the biſhops in like manner in the courts of 
the temporalty, and were therein not only neceſſary, but 
the principal judges themſelves. Thus by the laws of 
king Canutus, the ſhyre-gemot (for ſo the Saxons called 
this aſſembly of the whole ſhire) ſhall be kept twice a 
year, and oftner if need require, wherein the biſhop and 
the alderman of the ſhire ſhall be preſent, the one to teach 
the laws of God, the other the law of the land.” And 
among the laws of king Henry the firſt, it is ordained ; 
6 firſt, let the laws of true chriſtianity (which we call the 
eccleſiaſtical) be fully executed with due ſatisfaction; 
then let the pleas concerning the king be dealt with; and 
laſtly, thoſe between party and party: and whomſoever 
the church ſynod ſhall find at variance, let them either 
make accord between them in love, or ſequeſter them by 
their ſentence of ex communication.“ W hereby it appear- 
eth, that eccleſiaſtical cauſes were at that time under the 
cognizance of this court. But theſe, he ſays, he takes 
to be ſuch eccleſiaſtical cauſes, as were grounded upon 
the eccleſiaſtical laws made by the kings themſelves for 
the government of the church (for many ſuch there were 
in almoſt every king's reign), and not for matters riſing 
out of the Roman canons which haply were determinable 
only before the biſhop and his miniſters. —— And the 
biſhop firſt gave a ſolemn charge to the people touching 
eccleſiaſtical matters, opening unto them the rights and 
reverence of the church, and their duty therein to- 
wards God and the king, according to the word of God. 
Then the alderman in like manner related unto them the 
laws of the land, and their duty towards God, the king, 
and commonwealth, according to the rule and. tenure 
thereof. Reliquice Spelm. 13, 53, 54. | 
3. The ſeparation of the eccleſiaſtical from the tempo- William the 
ral courts, was made by William the canqueror. And as ga : 
from thence we are to date this great alteration in our ration, 
conſtitution; it is adjudged neceſſary to recite the charter 
of ſeparation yerbatim; which is as followeth: 6 
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32 


Papal ineroach- 


ments after the 


conqueſt. 


Courts: - 

© W1LLELNUs, Dei gratia, rex Anglorum, R. Bainards 
et G. de Magnavilla, et P. de Valoines, cæteriſque meis 
fidelibus de Eſſex et Hertfordſchire et de Middleſex, ſalu- 
tem. Sciatis vos omnes, et cæteri mei fideles qui in An- 
glia manent, quod epiſcopales leges, quæ non bene, nec 
ſecundum ſanctorum canonum præcepta, uſque ad mea 
tempora in regno Anglorum fuerunt, communi concilio, 
et concilio archiepiſcoporum et epiſcoporum, et abbatum, 
et omnium principum regni mei, emendandas judicavi. 
Propterea mando, et regia auctoritate præcipio, ut nullus 
epiſcopus, vel archidiaconus, de legibus epiſcopalibus am. 
j in Hundret placita teneant; nec cauſam quæ ad re- 
gimen animarum pertinet, ad judicium ſæcularium homi- 
num adducant: ſed quicunque ſecundum epiſcopales le- 


| Fer de quacunque cauſa vel culpa interpellatus fuerit, ad 


cum quem ad hoc epiſcopus elegerit et nominayerit, 
veniat; ibique de cauſa vel culpa ſua reſpondeat, et non 
ſecundum Hundret, ſed ſecundum. canones et epiſcopales 
leges, et rectum Deo et epiſcopo ſuo faciat. Si vero aliquis, 
per ſuperbiam elatus, ad juſtitiam epiſcopalem venire con- 
tempſerit, et noluerit; vocetur ſemel, et ſecundo, et ter- 


tio: Quod ſi nec ſic ad emendationem venerit, excom- 


municetur; et ſi opus fuerit ad hoc vindicandum, fortitudo 
et juſtitia regis. vel vicecomitis adhibeatur: Ille autem 
qui vocatus ad juſtitiam epiſcopi venire noluerit, pro una- 
quaque vocatione legem epiſcopalem emendabit. Hoc 
etiam defendo, et mea auctoritate interdico, ne ullus vice- 
comes aut præpoſitus, ſeu miniſter regis, nec aliquis lai- 
cus homo, de legibus quæ ad epiſcopum pertinent, ſe in- 
tromittat; nec aliquis laicus homo alium hominem ſine 


Jjuſtitia epiſcopi ad judicium adducat: Judicium verd in 


nullo loco portetur, niſi in epiſcopali ſede, aut in illo loco, 
quem epiſcopus ad hoc conſtituerit.*”” Spelm. V. 2. p. 14. 
This charter, Mr Selden ſays, was recited in a cloſe roll 
of king Richard the ſecond, and then confirmed. Str. 669. . 
4. For upon the conqueſt made by the Normans, the 
pope took the opportunity to uſurp upon the liberties of 
the crown of England. For the conqueror came in with 
the pope's banner, and under it won the battle. Where- 
upon the pope ſent two legates into England, with whom 
the conqueror called a ſynod, depoſed Stigand archbiſhop 
of Canterbury becauſe he had not purchaſed his pall from 
Rome, and diſplaced many biſhops and abbots to make 


voom for his. Normans. This admiſſion of the popes le- 
ates, firſt led the way to his uſurped juriſdiction in Eng- 


and; yet no decrees paſſed or were put in execution, 
| touching 
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touching matters eccleſiaſtical, without the royal aſſent; _ 


nor would the king ſubmit himſelf in point of fealty to the 
pope, as appears'by his epiſtle to Gregory the ſeventh. 
Yet in his next ſucceſſor's time, namely, in the time of 
> king William Rufus, the pope by Anſelme archbiſhop of 


Canterbury attempted to draw appeals to Rome, but pre- 


the empire. 


nefices; and 
Vos. II. 


Yet in the time of the next king, to 


upon king Stephen, the appeals to the c 


vailed not. Upon this occaſion it was, that the king told 
Anſelme, that none of his biſhops ought to be ſubject to 
the pope, but the pope himſelf ought to be ſubject to the 
emperor; and that the king of England had the ſame 
| abſolute liberty in his dominions, as the emperor had in 


wit, 


| king Henry the firſt, the pope uſurped the patronage and 
donation of biſhopricks, and of all. other benefices eccle- 
= fiaſtical. At which time Anſelme told the king, that the 
W . patronage and inveſtiture of biſhops was not his right, 
becauſe pope Urban had lately made a decree, that no lay 
| perſon ſhould*give any ecclefiaſtical benefice, And 
this, at a ſynod held at London, in the year 1107, a de- 
cree was made, unto which the king aſſented (faith Mat- 
WW thew Paris), that from thenceforth no perſon ſhould be 
inveſted in a biſhoprick by the giving of a ring and paſ- 
coral ſtaff, (as had been before), nor by any lay hand, 
= Hereupon the pope granted, that the archbiſhop of Can- 
terbury for the time being ſhould be for ever legatus na- 
tus And Anſelme for the honour of his ſee obtained, that 
the archbiſhop of Canterbury ſhould in all general coun- 
cils fit at the pope's foot, as alter:us orbis papa, or pope of 
this part of the world. Yet after Anſelme's death, 
| ſame king gave the archbiſhoprick of Canterbury to Ro- 
dolph biſhop of London, and inveſted him by the ring and 
paſtoral ſtaff; and this, becauſe the ſucceeding popes had 
broken pope Urban's promiſe, touching the not ſending 
of legates into England, unleſs the king ſhould require it, 
And in the time of the next ſucceeding king, to wit, king 
Stephen, the pope gained appeals to the court of Rome; for 
in a ſynod at London, convened by Henry biſhop of Win- 
Cheſter the pope's legate, it was decreed, that appeals 
ſhould be made from provincial councils to the pope : be- 
fore. which time, appeals to Rome were not in uſe. Thus. 
did the pope uſurp three main points of juriſdiction, upon 
three ſeveral kings after the conqueſt (for of king Wil- 
lam Rufus he could gain nothing), viz. upon the con- 
= queror, the ſending of the legates or commiſſioners to hear 
and determine eccleſiaſtical cauſes ; upon Henry the firſt, 
| the donation and inveſtiture of biſhopricks and other be- 


after 


this 


ourt 
2 


34 


of Rome. And in the time of king Henry the ſecond, 


Oppoſed by the 
ftotutes of pro- 
viſor, 


Courts. ; 


the pope claimed exemption of clerks from the ſecular 
power. And, finally, in the time of king John, he took 


the crown from off the king's head, and compelled him to 


accept his kingdom from the pope's donation. God. 96. 
5. Nevertheleſs all this obtained not without violent 
ſtruggle and oppoſition : And this cauſed the ſtatutes of 
Proviſors to be made, in the reigns of king Edward the 
third and king Richard the ſecond, By the former of 
which, (namely, the ftatute of the 27 Ed. 3. c. 1.) it is 
enacted as followeth: 4A ao 
Becauſe it is ſbewed to our lord the king, by the grievous 
and clamorous complaints of the great men and commons of the 


realm, how that divers of the people be drawn out of the 


realm, to anſwer of things whereof the cognizance pertaineth 
to the king's court; and alſo thut the judgments given in the ſame 
court be impeached in another court, in prejudice and diſberiſon 

our lord the king and of his crown and of all the people of bis 
faid realm, and to the undoing and deſiruction of the common law 
of the fame realm at all times uſed - Whereupon, upon good 
deliberation had with the great men and other men of his ſaid 
council, it is aſſented and accorded, that all the people of the 
king's ligeance. of what condition that they be, which ſhall 
draw any out of the realm in plea, whereof the cognizance 
pertaineth to the king's court, or of things whereof judgments 
be given in the king's court, or which do fue in any other 
court to defeat or impeach the judgments given in the king's 
court, Mall have a day, containing the ſpace of two months, ' 
by warning to be made to them, to appear before the king 
and his council, or in his chancery, or before the king's juſtices 


„% the one bench or the other, or before other the king's juſ- 


tices which to the ſame ſhall be deputed, to anfiver in their 


proper perſons to the king, of the contempt dine in this be- 


| half. And if they come not at the ſaid day in their proper 


perſon to be at the law; they, their procurators, attornia, 
executors, notaries, and maintainers, ſhall from that day forth 
be put out of the king's protection, their lands. and goods for- 
feit to the king, and their bodics whereſnever they may be 
found ſhall be taken and impriſened and ranjomed at the king's 


will, and upon the ſame a writ ſhall be made to take them by 


their bodies, and to ſeize their lands goods and poſſeſſions into 
the king's hands ; and if it be returned that they be not found, 
they ſhall be put in exigent and outlawed. Provided, that at 
what time they come before they be outlawed, and wil yield 


them to the king's priſon to be juſtified by the law, and to re- 


ceive that which the court ſhall award in this behalf, they 


Hall be thereta received; the forfeiture of lands and gocds 


abiding 


* 
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abiding in their - force, if they do not yield them 9 5 the faid 
two months as ts aforeſaid, 

And by the other ſtatute, viz. 16 Ric. 2. c. = * (which 
the pope called execrabile flatutum, and 'the paſſing thereof 
fædum et turpe facinus) it is enacted, that if any /hall pur- 
chaſe or purſue, or cauſe 10 be purchaſed or. purſued, in the court 


of Rome or elſewhere, any tranſlations of prelates, proceſſes, 


ſentences 5 excommunication, bulls, inſlruments, or any other 
things to 


realm, or them receive, or make thereof notification, or any other 


execution whatſoever within the ſaid realm or without . they, 


their notaries, procurators, maintainars, abettors, fautors, and 


counſellors, ſhall be put out of the king's protection, and their 


lands and goods Por digs to the king, and they ſhall be attached 
by their bodies if they may be found, and brought before the king 
and his council, there to anſwer to the caſes aferejaid, or proceſs 


Hall be made again them by præmunire facias, in manner as 


it is contained in other "Aatutes of provifors ; and other which do 


fue i in any other court in derogation of the regality of our bord 


the king. 

"They are called other courts (lord Coke ſays), either be- 
cauſe they proceed by the rules of other laws, as by the 
canon. or civil law; or by other trials than the common 
law doth warrant. For the trial warranted by the law of 
England for matters of fact, is by verdi& of twelve men 
before the judges of the common law of matters pertain- 
ing to the common law, and not upon examination of 
witneſſes in any court of equity. So as thoſe other courts 
are either ſuch as are governed by other laws, or ſuch as 
draw the party to another kind of trial, 3 Inſt, 120, 

And where the ſtatute of the 16 R. 2. faith, * in the 
te court of Rome or elſewhere”; (altho' it may ſcem to be 
meant and congeived of the places of remove which the 
popes uſed in Yoke days, being ſometimes at Rome in 
Italy, ſometimes at Avignon in France, ſometimes in 
other places, as by the date of the bulls and other pro- 
ceedings in that age may be ſeen:) Yet this expreſſion, 
he faith, doth include alſo the eccleſiaſtical and other 
courts within this realm, for matters which belong to the 


cognizance of the common law; as where a biſhop de- 


prives an incumbent of a donative; or excommunicates 
a man for hunting in his parks; or where commiſſioners 
of ſewers impriſon a man for not releaſing a judgment at 

law. 3 It 120. Rid. 167. 1 Haw. 51. 
But it ſeemeth, that the ſuit in theſe courts for a mat- 
ter which appears not by the libel it ſelf, but only by the 
LF 2 defendant's 


atſocver which touch the king, againſt him, his crown, 
and his regality, or his realm ; and they which bring within the | 
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defendant's plea or other matter ſubſequent to be of tem- 
poral cognizance (as where a plaintiff libels for tithes, and 
the defendant pleads, that they were ſevered from the nine 
parts, by which they become a lay fee), is not within rhe 
ſtatute, becauſe it appears not that either the plaintiff or 
the judge knew that they were ſevered, 1 Haw. 52. \ 


Aboliſhed in the 6. Afterwards. (upon the dawn of the reformation) by 


reign of King the ſtatute of the 24 Hen. 8. c. 12. it is recited as fol- 


Henry the loweth : JFhere by divers ſundry old authentic hiflories and 


eighth ; and the 8 . Fe * ' 
king decla ed to chronieles, it is maniſeily declared and expreſſed that this 
be the ju eme realm of England is an empire, and fo hath been accepted in 
head and foun- f 

tain of juracic- 


the world, governed by one ſupreme head and king, having dig- 


tion, nity and royal eflate of the imperial crown ef the ſame ; unto 


whom. a body pulitick compact of all ſorts and degrees of people, 
divided in terms and by names of ſpiritualty and teniporgtiy, 
been hounden and wen, to bear next to Cod, a natural and 
buml le obedience ; be being alſo inſtitute and furniſhed, by the 
goodneſs and ſufferance ef almighty God, with plenary whole and 


intire power pre-eminence authority preregative and juriſdic- 


tian, ts render and yicld juſtice and final determination, 15 4 
a 


manner of folk refiants or ſubjefts within this his realm, in 

cauſes matters debates aud contentions happening to occur inſurge 
or begin within the limits theresf, without reſtraint or provo- 
cation to any foreign princes or poteniates of the world ; the bo- 
dy ſpiritual whereof” hat ing potber, when any cauſe of the law 


— 


divine happened do come in queſtion, or of ſpiritual learning, 


that it was declared interpreted and ſhewed by that part of the 
ſaid body polulich, called the ſpirijualty, now being uſually called 
the engliſh church, which always hath been reputed, and 4ʃſ5 
feund of that fort, that beth for knowledge integrity and Juffi- 


ciency of number, it hath always been thought, and is alſo at 


this hour, ſufficient and meet of it ſelf, without the intermet- 
dling of any exterior perſon or perſons, to declare and determine 
all fuch deubts, and to admimfter all ſuch rffices and duties, as 
to their rooms ſpiritual dith appertain e for the du odminiſtra- 
tion whereef,, and to keep them from corruption and ſiniſter af 


Fectien, the king's maſi noble progeniters, and the antece{ſirs of 


/ The nobles of this rea'm, have ſufficiently endowed the ſaid 
church, both with honour and poſſi ions; end the laws temporal 
for trial of preperty of lands and goods, and for the conſervation 


of the pecple of this realm in unity and peace, without rapine or 


peil, were and yet are adminiſired adjudged and executed by 
ſundry judges and miniſters of the other part of the ſaid body po- 


liticł, called the temporalty; and both their authorities and u- 


r 


riſdictions de conjoin together in the due adminiſtration of juſ- 
tice, the one to help the other. A »3 
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And accordinoly, lord Coke, treating of the king's ee · 


cleſiaſtical laws, faith as followeth : By the ancient Jaws 
of this realm, this kingdom of England is an abſolute 
empire and monarchy, conſiſting of one head, which is 
the king, and of a body politick, compact and compound- 
ed of many and almoſt infinite ſeveral and yet well agree- 
ing members. All which the law divideth into two ge- 
neral parts, that is to ſay, the clergy and laity, both of 
them next and immediately under. God ſubject and obe- 
dient to the head. Alſo the kingly head of this politick 
body is inſtituted and furniſhed with plenary and intire 
power prerogative and juriſdiction, to render juſtice and 
right to every part and member of this body, of what eſ- 
tate, degree, or calling ſoever, in all cauſes eccleſiaſtical 


or temporal; otherwiſe he ſhould not be a head of the 


whole body. And as in temporal cauſes, the king by the 
mouth of his judges um his courts of juſtice doth judge and 
determine the ſame by the temporal laws of England ſo 
in cauſes eccleſiaſtical and fpiritual, as namely, blaſphe- 
my, apoſtacy from chriſtianity, hereſies, ſchiſms, ordering 
admiſſions, inſtitutions of clerks, celebration of divine 
ſervice, rights of matrimony, divorces, general baſtardy, 


ſubtraction and right of tithes, oblations, obventions, di- 


lapidations, reparation of churches, probate of teſtaments, 
adminiſtrations and accounts upon. the ſame, ſimony, in- 
ceſts, fornications, adulteries, ſolicitation of chaſtity, pen- 
ftons, procurations, appeals in eccleſiaſtical exuſes, com- 
mutation of penance, and others, (the cognizanee where- 
of belongeth not to the common laws of England), the 
ſame are to be determined and decided by eccleſiaſtical 
judge*,-according to the king's ecelefiaſtical laws of this 
realm. For as the Romans, fetching divers laws from 
Athens, yet being approved and allowed by the ſtate there, 
called them notwithſtanding the civil law of the Romans; 
and'as the Normans, borrowing all or moſt of their laws . 
from England, yet ſtyled them by the name of the laws 
or cuſtoms of Normandy; fo albeit the kings of England 
derived their eccleſiaſtcal laws from others, yet ſo many 
as were approved and allowed here, by and with a general 
conſent, are aptly, and rightly called "The king's eccle- 


ſiaſtical laws of England; which whoſoever ſhall deny, he 


denieth that the king hath plenary. power to deliver juſ- 
tice in all cauſes to all his ſubjects, or to puniſh all crimes 
and offences within his kingdom, for that the decidrng of 
matters ſo many and of fo great importance, are not wich- 


in the cognizance of the common laws; which to deny, 


doth import that the king is no compleat monarch! nor 
| D 3 head 
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head of the whole and intire body of che realm. 5 Ce. 


Catudrie's cafe, 15 195 
And certain it is (he faith in another place) that this 
kingdom hath been beſt governed, and peace and quiet 
preſerved, when both parties, that is, when the juſtices 
of the temporal courts, and the eccleſiaſtical judges, have 


kept themſelves within their proper juriſdiction, without 


incroaching or uſurping one upon another; and where 


| ſuch encroachments or uſurpations have been made, they 


have been the ſceds of great trouble and inconvenience. 
4 Infl. 321. ER | 7 7 


And in the preamble of the ſtatute of the 25 Hen. 8. 
c. 21. it is recited, that %s realm, recognizing na ſuperior 
under God but only the king, hath been and is free from ſub- 
jection to any man's laws, but only to ſuch as have been deviſed 
made and obtained within this realm, for the wealth of the 
fame, or to ſuch other, as by ſufferance of the king and his pro- 
genitirs, the people of this realm have taken at their liberty by 
their own conſent to be uſed among ſi them, and have bound 
themſelves by long uſe and cuſtom to the obſervance of the ſame, 


not as to the obſervance of the laws of any foreign prince poten- 


tate or prelate, but as to the cuſtomed and ancient laws of this 
realm, originally eflabliſhed as laws of the ſame, by the ſaid 

Ferance-conſents and cuſtom and none otherwiſe. | 
And according hereunto lord Hale faith, that neither the 
canon nor the civil law have any obligation as laws within 
this realm, upon any account that the popes or emperors 


made thoſe laws canons reſcripts or determinations, or 


becauſe. Juſtinian/ compiled their body of the civil law, 


and by bis edits confirmed and publithed the ſame as au- 
thentical, or becauſe this or that council or pope made 


thoſe or theſe canons or decrees, or becauſe Gratian or 
Gregory. or Boniface or Clement did (as much as in them 
lay) authenticate this or that body of canons or conſtitu- 
tions; for the king of England doth not recognize any 
for authority as ſuperior or equal to him in this kingdom, 
neither do any laws of the pope or emperor, as they are 
fuch, bind here: but all the ſtrength that either the papal 
or imperial laws have obtained in this kingdom, is only, 
becauſe they have been received and admitted either by the 
conſent of parliament, and fo are part of the ſtatute laws 
of the kingdom, or elſe by immemorial uſage and cuſtom 
in ſome particular cafes and courts, and no otherwiſe; 
and therefore ſo far as ſuch laws are received and allowed 


of here, ſo far they obtain and no farther; and the au- 
thority and force they have here is not founded on, or de- 
| rived 
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_ rived from themſelves; for ſo they bind no more with us, 


than our Jaws bind in Rome or Italy. But their autho- 
rity is founded merely on their being admitted and re- 
ceived by us, which alone gives them their authoritative 
eſſence and qualifies their obligation. + Hale's Hift. of the 
Com. . 27. 


And hence it is, that even in thoſe courts where the 


uſe of thoſe laws is indulged, according to that reception 
which hath been allowed; if they exceed the bounds of 
that reception by extending themſelves to other matters 
than hath been allowed to them, or if thoſe courts pro- 
ceed according to that law when it is controlled by the 
common law of the kingdom, the common law doth and 
may prohibit and puniſh them. And it will not be a ſuf- 


ficient anſwer for them, to tell the king's courts, that 
Juſtinian or pope Gregory have decreed ocherwiſe. For 


we. are not bound by their decrees further, or otherwiſe, 
than as the kingdom here hath as it were tranſpoſed the 
ſame into the common and municipal laws of the realm, 
either by admiſſion of, or by enacting the ſame, which is 
that alone which. can make them of any force in Eng- 
land. 16. 28. 


But notwithſlanding all this, it is well known, that 


this nation under the Romans was governed wholly by 


the civil law for the ſpace of upwards of three hundred 


years; and this, long before the Norman, Daniſh, or 
Saxon revolutions. So. that perhaps it may as juſtly be 
obſerved, that ſome parts of the civil law. which are {ill 
in uſe within this realm, are the remains of the ancient 
Roman law never from hence entirely aboliſhed, as that 
other parts of it have been admitted (or rather re-admit- 
ed). from time to time by the princes of this realm, as 
the ſtudy of the civil law prevailed, or as the equity and 
jaſtice. of that law in certain caſes merited the adoption 
of. the legillature, 


39. 


7. Every biſbap, by his election and confirmation, even Appointment of 


bufore conſecration, hath ecclefiaſtical juriſdiction annex- officers in the 


ecclefiaſtical 


ed to his office, es judex ordinarius within his dioceſe; and uri. 


divers abbots anciently, and moſt archdeacons at this day, 
by uſage, have had.the like juriſdiction, within certain 
eg and pre-. Hale's Hifl. of the Com. L. 30. 

= Bp a e of archbiſhop Chichely it is injoined 
a follows: To remove the ſcandals brought upon the 


authority of the church; we, following the footſteps of 


the holy canons, do drorcey that no cent married, nor bi- 
gamiu, nor layman, ſhall upon any preten ce, in his own 
e 54 name 
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name or in the name of any other, exerciſe any ſpiritual 
juriſdiction ; nor in cauſes of correction, where the pro-, 
ceedings are for the health of the ſoul or where the judge 
proceedeth ex cio, ſhall in any wiſe be a ſeribe or re- 
giſtex or keeper or the regiſtry of ſuch corrections : And if 
any ordinary inferior to the bithop or other perſon having 
eceleſiaſtical juriſdiction, ſhall admit or fuffer any tuch | 

rſon to exerciſe any ſuch office as aforeſaid, he ſhull be 
ipſo fatto ſuſpended from the exerciſe of his office and ju- 
riſdiction and from the entrance of the church; and all 
citations, proceſſes, ſentences, acts and other proceedings 
had or made by ſuch clerks married, bigami, or laymen, 
ſhall ip/o Facto incur the ſentence of the greater excommu- 
nication. Lind. 128. | N Late 
But by the ſtatute of the 37 H. 8. c. 17. it is thus en- 
ated: In mot bumble wiſe ſberb unto your highneſs, your mai 
faithful humble and obedient ſubjects the lords ſpiritual and 
temporal and the commons ef this preſent parliament aſſembled, 
that where your majl' royal maje/ty is and hath always juſtly 
been by the word of God ſuprenie head in earth of the church of 


England, and hath full power and authority to correct puniſh. 


and repreſs all manner of bereſies errors vices ſins abuſes idola- 
tries Hypocriſies and ſuper/litions ſprung and growing within 
the fame, and to exerciſe all other manner of juriſdictions com- 
monly called eccleſisſl ical Juriſdjftion ; nevertheleſs the biſhop of 
Rome and his adberents, minding utterly as much as in him 
lay to aboliſb obſcure and delete ſuch power given by God to the 


princes of the earth, whereby they might gather and get to theme , 


ſelves the government and rule of the world, have in their 
eauncils and ſynods provincial made divers ordinances and con- 

ttutions, that no lay or married man ſhould exerciſeany jur iſdic- 
tion eccleſiaſtical, nor ſhall be any judge or regiſter in any court 
commonly called eccleſiaſtical court, left their fulſe and uſurped 

wer which they pretended and went-atout to have in Chrilt's 
church ſhould decay, wax vile, and of no reputation, as by the 


aid councits and confiitutions f rovincial appeareth, which fland- 
ing and remaining in their St, not aboliſhed by your grate's 
laws, did faund ta appear to make, greatly for the ſaid uſurped 
power: of the ſaid biſhop of Rome, and to be direciiy repugnant 


to your: maj y as. ſupreme bead of the''church and prerogative 
royal, yaur grace being a layman; and albeit the ſaid ordi- 
nances and c:n/{itutions by a flatute made in the five and 
ituentieth yeur of your moſt noble reign be ttterly aboliſhed fruſ= 
rate and of none ect, yet becauſe the contrary is not uſed ne 
put in practice by the archbiſpops biſhops archdeacons and other 
eccleſrafiical per ſei s, who haue no manner «of jur iſdiction eccle- 
fraflical but by and / rem your royal majeſty, it addeth or at lealt 


Courts. 
may give occaſim to ſome evil diſpoſed perſons to think the pro- 
ceedings and cenſures ecclefiaftical made by your highneſs and your 
vicegerent officials commiſſaries -judges and viſitators, being alſo 
lay and married nien, to be of little or no effect; but foraſmuch. 
as your" majefly ii the only und undoubted ſupreme head of the. 
church of England, ro whom by holy ſcripture all authority 4nd 


power is whilly' given to hear and determine all manner of 


cauſes ecel;fiaſtical, and to correct vice and fin whatſoever,” and 
to all ſuch perſons at your majeſiy ſnail appoint thereunto : He 
conſideration thereof,” as well for-the' inſtructions of ignorant 
per ſons as alſo tio avoid the occafion"of the opinion aforeſaid; and 


the ſetting forth of your prerogative royal and ſupremacy, it may 


therefore pleaſe your highneſs that it may be ordained and en- 


acted by authority of this preſent parliament, that all and ſingu- 


lar per ſons, as well lay as married, being doctors of the civil 
law lawfully create and made in any univerſity, who ſhall be 


appointed to the office of chancellor, vicar general, commiſſary, 


official, ſcribe, or regi/ter, may lawfutly execute and exerciſe all 
manner of juriſdiction commonly called ecclgſiaſtical juriſdiction, 
and all cenſures and coercions appertaining or in any wiſe belong- 


 ingto the ſame, albeit ſuch perſen or perſons be lay, married, or un- 


married, ſothat they be doctors the civil law as 1s aforeſaid ; any 
law, conſtitution, or ordinance to the contraty notwithſtanding, 

In the caſe of Walker and Sir Fohn Lamb, T. 8 Charl, 
One queſtion” was, whether the patent of the office of 
commiſſary to the plaintiff, who was a lay perſon, and 
not a d6&or but a batehelor only of the civil law, was 
good, or was reſtrained by this ſtatute. And as to that 
point, all the cou:t conceived, the grant was good; for 


the ſtatute doth not reſtrain any ſuch grant; and it is but 


an affirmance of the common law, where it was doubt- 
ed if a lay or married perſon might have ſuch offices; and 
to avoid ſuch doubts, this ſtatute was made, which ex- 
plains, that ſuch grants were good enough; and it is but 
an affirmative ſtatute, and there is no reſtriction therein: 
And altho' doctors of the law (tho' lay perſons or mar- 
ried) ſhall have ſuch offices, yet that is not any reſtriction 
that none others ſhall have them but doctors of the law; and 
the ſtatute mentions as well regiſters and ſcribes as com- 
miſſaries, and that a doctor of the law ſhall have thoſe of- 
fices, yet in common experience ſuch perſons as are mere- 
ly lay and not doctors have exerciſed ſuch offices. Where- 
fore they reſolved, that the grant was well enough. Cro, 
GG | ISR x | 


By Can. 127, No man ſhall be admitted a. chancellor, 


commiſſary, or official, to exerciſe any eccleſiaſtical juril- 


| diction, 
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diction, except he be of the full age of fix and twenty years 
at the leaſt, and one that is learned in the civil and eccleſiaſ- 
tical laws, and is at the leaſt a maſter of arts, or baichelor of 
law, and is reaſonably well practiſed in the courſe thereof, 
as likewiſe well affected and zealouſly bent to religion, 
touching whoſe life and manners no evil example is had; 
and except before he enter into or execute any ſuch office, 
he ſhall take the oath of the king's ſupremacy in the preſence 
of the biſhop, or in the open court, and ſhall /ub/cribe to 
the thirty nine articles, and thall alſo ſwear that he will to the 
utter mai of his under landing deal uprightly and juſtly in his of 
fice, without reſpect of favour or reward; the ſaid oaths and 
ſubſcription to be recorded by a regiſter then preſent. 
By the ancient canon law, no perſon was to be a proctor 
unleſs he were ſeventeen years of age; nor judge unleſs 
he were of the age of twenty five. Ci. 987. 


And by Car. 128. No chancellor, commiſſary, arch- 
deacon, official, or any other perſon uſing eccleſiaſtical 
juriſdiction, ſhall ſubſlitute, in their abſence, any to keep 
court for them, except he be either a grave minifter and a 
graduate, or a licenſed publick preacher, and a benethced - 
man near the place where the courts are kept, or a bat- 
chelor of law, or a maſter of arts at leaſt, who hath ſome 
till in the civil and eccleſiaſtical law, and is a favourer 
of true religion, and a man of modeſt and honeſt conver- 
ſation z under pain of ſuſpenſion, for every time that they 
offend therein, from the execution of their offices for the 
{pace of three months toties quoties : and he likewiſe 
that is deputed, being not qualified as is before expreſſed, 
and yet ſhall preſume to be a ſubſtitute to any judge, and 
ſhall keep any court as aforeſaid, ſhall undergo the ſame 
cenſure in manner and form as is before expreſſed. 


y the 5 & 6 Ed. 6. c. 16. Vany perſon ſhall bargain 
or fell any office, or deputation of any office or any part there- 
of ; or tate any reward, promiſe, covenant, bond, or other aſ- 
ſurunce to recetve guy profit, directly or indir eciiy, for the ſame, 
or to the. intent that any perſon ſhould have or enjoy the ſame ; 
which ſaid office ſhall in any wiſe concern the adminiſtration or 
execution of juftice ; he. ſhall forfeit all his intergſi therein, and 
110 ht of nomination thereunts ; and he who ſhall give or pay or 
make ſuch promiſe or agreement as aforeſaid, ſhall be diſabled in 
the law to have and enjoy the Jones and ſuch bargain fhall be 
wid, But acts done by ſuch officer ſo offending, before he bs 
removed, ſball be good in law, © 5 


Courts. 


Any. office] In Dr. Ttevor's caſe, H. 8 Ja. It was re- 


ſolved by the opinion of the juſtices, upon a reference un- 
to them by the lord chancellor, that the office of chancel- 


lor; regiſter, and commiſſary in the eccleſiaſtical courts, are 
within this ſtatute, Which ſtatute being made for avoid- 
ing of corruption in officers, and for the advancement of 
perſons more worthy and ſufficient to execute the ſaid 
offices by which juſtice and right ſhall be advanced, ſhall 
be expounded moſt beneficially to ſuppreſs corruption. 
And inaſmuch as the law allows eccleſiaſtical courts to 


proceed in the caſe of blaſphemy, hereſy, ſchiſm, inconti- 


nence, . matrimony, divorce, right of tithe, probate of 
wills, granting of adminiſtrations, and ſuch like ; and that 
from theſe proceedings dependeth not only the ſalvation 
of ſouls, but alſo the legitimation of iſſues, and the like; 
and that no debt or duty can be recovered by executors or 
adminiſtrators, without the probate of teſtaments, or let- 
ters of adminiſtration, and other things of great conſe- 
quence : it is more reaſon that ſuch officers, which con- 
cern the adminiſtration and execution of juſtice in theſe 
points, that concern the ſalvation of ſouls, and other 


matters aforeſaid, ſhall be within this ſtatute, than officers 


which concern the adminiſtration or execution of juſtice 
in temporal matters only. 12 Co. 78. Cro. Ja. 279. 


Or deputation of any office] In the caſe of Culliford and 
Cardonell, H. 8 V. the defendant was made deputy to the 
plaintiff in his. office, and gave bond to pay the plain- 
tiff half the profits, On putting the bond in ſuit, the 
defendant pleaded this ſtatute, But the determination of 
the court was, that ſuch bond is not within the ſtature, 
becauſe the condition is not to pay him ſo much in groſs, 
but half the profits, which profits muſt be ſued for in the 
principal's name; for they belong to him, tho” out of 
them a ſhare is to be allowed to the deputy for his ſervice. 
But in the caſe of Godolphin and Tudor, M. 3 An. where 
the deputy was to have the fees, and in conſideration 
thereof was to pay 2001 a year, and ſave the principal 
harmleſs, this was declared to be within the ſtatute. And 
it was held by the court, that where an office is within 
the ſtatute, and the ſalary is certain, if the principal make 
a deputation, reſerviny a leſſer ſum out of the ſalary, it is 
good: ſo if the profits be uncertain, ariſing from fees, if 
the principal make a deputation, ' reſerving a ſum certain 
out of the fees and profits of the office, it is good: For in 
theſe caſes, the deputy is not tv pay, unleſs the profits riſe 
to ſo much. And tho' a deputy, by his conſtitution, is in 
8 SS OO place 
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place of his principal, yet he has no right to the fees; 
they till continue to be the principal's ſo. that, as to 
him, it is only reſerving a part of his own, and giving 
away the reſt to another. But where the reſervation or 


agreement is not to pay out of the profits, but to pay ge- 


nerally a certain ſum, it muſt be paid at all events; and 
ſuch bond is void by the ſtatute. Gibſ. 980. 2 Salt. 466. 


n 


The doctrine which we find in Lindwood upon this 
head is, If a perſon having ſpiritual juriſdiction aſſign to 
another for his ſalary a certain ſum, ſo that he anſwer to 
his principal for the whole profits, this is lawful; but if 
the other be to retain the whole profits to himſelf, and 
anſwer to his principal'a certain ſum, this is unlawful. 
Lind. 282, UTE FE” TGT 
He ſhall forfeit all his intereft therein] in the caſe of Sir 
Arthur Ingram, M. 1 3 Ja, it was reiolved by the lord 
chancellor Egerton and Coke chief juſtice, to, whom the 
king bad referred it, upon conference with the other juſ- 
tices, that the diſability here intended is ſuch, that the 
perſon is utterly diſabled during life to take the ſame of- 
fice; altho' that afterwards becomes void by the death of 
any other, and a new grant be made unto. him, 3 nf, 
154. , 

And right of nomination thercunto] The ſtatute not having 
ſaid, who ſhall difpoſe of the office, upon ſuch forfeiture 
and diſability; that point came under conſideration in the 
Caſe of N vdward and Fox, T.,2 I. and two thin | 
were reſolved, 1. That the right of diſpoſing of 44 
office ſo forfeited (which in that caſe was the regiſter- 
ſhip of the archdeaconry of Huntington) did devolve to 
the crown. 2. That the king might make a new regiſter, 
before office found, or the , appearing of the title by any 


# 
4 


* 


matter of record. -Gib/. 81. 2 Vents, 188. 207. 


By the 1 Eliz. c. 19. All gifts grants er other ęſlates, 
to be made by any archbifhap, or biſhop, of any bereditaments 
belonging to his archbiſheprick or bifhaprick, other than for the 
term of twenly one years or three lives, and whereupon the old 
accuſtomed yearly rent er more ſhall be reſerved and payable year- 


: 


ly during the ſaid term, fall be void. 1 ft ak 
And by the 13 Eliz. c. 10. Al gifts grants or other 


eflates to be made by any dean and chapter of any cathedral or 
collegiate church, or other having any ſpiritual or eccleſiaſtical _ 


living, of any hereditaments belonging to ſuc» cathedral church 
er other ſpiritual promotion (other than for the term of one and 
oo twenty 


" 
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twenty years or three lives, and whereupon the e yearly 
rent or more ſhall be reſerved and payable during the ſaid term) 
ſhall be utterly viid and of none effect, Ne HO 
And it hath been adjudged, that the offices of chan- 
cellor, commiſſary, official, regiſter,” and ſuch like, are 
hereditaments within theſe ſtatutes, The general de- 


ſign of which being to preſerve. the rights of ſucceſſors, 


againſt any illegal practices of the preſent poſſeſſors; it 
hath been, ever ſince, the general rule in the courts of 


common law, that no offices of any kind are grantable by 


biſhops or other eccleſiaſtical perſons, as ſuch, in, any 


larger extent, than they ſhall appear to have been granted 


before theſe ſtatutes. Gi. 982. 5 
More eſpecially, it hath been declared, as a maxim 
there, that grants of offices being made for more lives 
than they had been made for before theſe ſtatutes, or be- 
ing made in reverſion, where before theſe ſtatutes they 
had not been made in reverſion, are both void. Gib. 
82. ay 8 5 
s But where the queſtion is, whether this or that 6ffice 
hath been granted, for two or three lives, or in reverſion, 
before the ſtatutes; proof hath been allowed of the prac- 


tice of ſuch grants for many years paſt, tho? not reaching 


quite to the times of theſe ſtatutes, where no evidence ap- 
peareth to the contrary of grants made before the faid fta- 
tutes, Gib/. 982. | 5 . 

In the caſe of Jones and Pugh, M. 3 I. the biſhop of 
Landaff had granted the office of vicar general to two per- 
ſons, to hold jointly and ſeverally, to be exerciſed by them- 


ſelves or their ſufficient deputy, It appeared, and was 
made part of the cauſe by the counſel on both fides, that 

this office had been anciently and uſually granted to two, 
. Jointly and ſcverally, and to the ſurvivor of them, But 


it was objected, that a'judicial office could not be granted 
to two; for if they differ, nothing can be done. But the 
anſwer was, that the ſame may be ſaid of four judges, as 
in the court of king's bench; and in miniſterial offices, 
as two ſheriffs. And the court held the grant good, and 
ſaid, if an office be granted to two, and one dies, the of- 
fice doth nor ſurvive, but determines ; as if there be two 
ſheriffs, and one dies, the other cannot act; otherwiſe, 
if granted to two, and the ſurvivor of them.  Gibſ. 983. 
2 Salk. 465. Carth. 213. Fa =. 
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8. Can. 125. A chancellors, commiſſaries, archdea- Courts where to 
cons, officials # and all others exerciſing eccleſiaſtical juriſ- be kept. 


wiction, ſhall appoint ſuch meet places for the keeping of 


their courts by the aſſignment or approbation of the bi- 


hop 


ſhop of the dioceſe, as'ſhall be convenient or entertain- 
ment of thoſe that are to make their appearance there, 


and moſt indifferent for their travel: and likewiſe they 
ſhall keep and end their courts in ſuch convenient time, 


as every man may return homewards in as due ſeaſon as 


the rule of the ancient canon law. Gil/, 1c01. | 
In the caſe of the biſhop of St. David's, E. 11 IF. it 
was alledged againſt the proceedings of the archbiſhop, 
that he was Cited to Lambeth before the archbiſhop bim- 
ſelf, and not to the court of arches : Upon which it was 
declared by the court of king's bench, that the archbiſhop 
may hold his court where he pleaſes, and may convene 
before himſelf, and fit judge himſelf; and ſo may any 
other biſhop; for the power of a chancellor or vicar ge- 


neral is only delegated in eaſe of the biſhop. 1 Salt. 


134. | : 

9. The eccleſiaſtical courts do proceed according to the 
rules of the civil and canon Jaw : the ſuit is commenced 
by libel; the witneſſes are privately examined; then 
there are exceptions and replications : the ſentence is 
Publiſhed in writing; and from the ſentence there lies an 
appeal, from the biſhop to the archbiſhop z from the arch- 
\ deacon to the biſhop or. immediately to the archbiſhop ; 
from the archbiſhop, as heretofore to the pope, ſo now to 
the king in chancery, where delegates are appointed, who 
Judge according to the civil and canon law, and revoke 


or confirm the ſentence : and in theſe judgments given _ 


by the courſe of the civil law, the judges of the common 
law do acquieſce, and give credit thereunto, and will not 
examine them over again unleſs they think that there is 
cauſe for the king's prohibition. Duck, 346. 

10. Othe, We do ordain, that archbiſhops, biſhops 
and their officials, abbots, priors, deans, archdeacons and 
their officials, and deans rural, as alſo chancellors of ca- 
thedral churches, and all other colleges whatſoever, and 
convents either Vie with their rector or ſeverally (ac- 


cording to their cuſtom or ſtatutes), ſhall have a ſeal; 


on which ſeal ſhall be ingraved their ſeveral diſtinctions; 
as, the name of their dignity, office or college; alſo their 
proper name (if it be an office perpetual); and fo it ſhall 
* eſteemed an authentic ſeal: But if the office is not 
perpetual, as that of rural deans and officials, then the 
ſeal ſhall have ingraved upon it only the name of office; 
and at the expiration of their office, they ge 
| g an 


Approbation of the biſhop] And this is agreeable to 
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and without difficulty reſign: it to thoſe from whom they 


received the office. Athon. 67. "Wat tf 
Can. 124. No chancellor, commiſſary, archdeacon, 


official, or any other exerciſing eccleſiaſtical juriſdiction, 
ſhall without the biſhop's conſent have any more ſeals 


than one, for the ſealing of all matters incident to his of- 


fice: which ſeal ſha}l always be kept either by: himſelf, 
or by his lawful ſubſtitute cexerciſing juriſdiction for him, 


and remaining within the juriſdiction of the ſaid judge, 


or in the city or principal town of the county. This ſeal 
ſhall contain the title of that juriſdiction which every of 


the ſaid judges or their deputies do execute. 


11. Where ſeme temporal matter depends on an eccle- al of tempo 
ſiaſtical cauſe, and is neceſſary to be determined with it ; ral incidents. 


there, tho' the eccleſiaſtieal judges may try ſuch temporal 
matter, yet they ought to do it by the rules of the com- 
.mon law, to which it properly belongeth : otherwiſe the 


common law judges will interpoſe, by ſending prohibi- . 


tions. 1 Peere Will. 12. Str. 672. | 
As, in caſe of the ſtoppage of a way for the carrying of 
tithes; tho' the ſpiritual court may try whether the way 
was ſtopped or not, yet ſtoppage of ways being matter 
properly triable at the common law, and only allowed to 
the ſpiritual court in this caſe to be tried as a thing de- 
pending upon and neceſſary to the parſon's having and 


carrying away his tithes, they ought to proceed in the 


trial thereof, according to the rules of the common law, 
and to allow ſuch proofs as by that law are allowable : 
otherwiſe they will be prohibited. Waiſ. c. 54. 


12. In many caſes, the common law and eccleſiaſtical cone rent ju · 
courts have a concurrent juriſdiction. Accordingly, in riſdiction. 


the ſtatute of articuli cleri, 9 Ed. 2. c. G. here the clergy do 
alledge, that if any cauſe or matter, the knowledge whereof 
belongeth to a court ſpiritual, ſhall be definitively determined 
before a ſpiritual judge, and doth paſs into a judgment, and ſhall 
nt be ſuſpended by an appeal; and after, if upon the ſame 
thing a queſtion is moved before a temporal judge between the 


fame parties, and it be proved by witneſs or inſtruments ; "eo 


an exception is not to be admitted in a temporal court: It is 
anſwered' by the king and parliament, That when any one 
caſe is debated before judges ſpiritual and temporal, as in the 
caſe of laying violent hands upon a clerk, it is thought, that 
notwith/landing the ſpiritual judgment, the king's court ſhall 
diſcuſs the ſame matter as the party ſhall think expedient for 


por 75 : | | SS ple: 
- For the ſpiritual judges proceedings are for the correc- 


tion of the ſpiritual inner man, and for the health of the 


” ſou], 


4 


i : | ; | "% _ mY 
ſoul, to injoin him penance; and the judges of the com- 


wrong and injury done. As where one layeth violent hands 
upon a clerk, the ſpiritual judge pro ſalute anime ſhall 
injoin him penance, and the clerk may have ais ac- 
tion of battery, and recover damages for the injury done 
to him; and ſo in like caſes. And therefore this article 
of the clergy was rejected. 2 inf. 622. 

13. A perſon admitted to the benefit of clergy, is not 
ito be deprived 'in the ſpiritual court, for the crime for 
which he hath had his clergy. For a pardon frees the 
party from all ſubſequent puniſhment, and conſequently 
from deprivation. Yet Dr Watſon holds an opinion, 
Waif. c. 6. [which hath alfo been adopted by others] on 
the authority of Cro. 74 430. in Searle's calc, that a cler- 
gyman may be deprived for manſlaughter after he hath 
had his clergy; not obſerving, that what is ſaid there, 
was only on the ſudden on a motion for a prohibition in 
the king's bench; and that in the ſame caſe a prohibition 
was afterwards actually brought and declared on in the 

court of common pleas, and judgment thereupon folemfi= 
Iy given for the plaintiff upon open en by all the 
Judges. 2 Haw. 364. 

For there is not any maxim in the law better eftabliſh- 
ed, than that the eccleſiaſtical court hath ne cognizance 
or juriſdiction in cafes of treaſon or . Examin. of 
the ſcheme of ch. pow. 90. 

Temporal courts” 14. When the ſpiritual court hath given ſentence of 
do givecredence deprivation in caſes within their cognizance, (as in the 

to ſentence P 80 
eto in. the ec- Caſe of ſimony, for inſtance); the temporal court ought 


Offences capital. 
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ther it be error or not. For the temporal court cannot 
take cognizance of their proceedings herein, whether 
they be lawful or not; which is the Teaſon, that in the 
temporal court it ſuſficeth'ts plead a ſentence- out of the 
ſpiritual court briefly, without ſhewing the manner there- 


of, and of their proceedings. Watſ. c. 5 
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— court ; but coſts only. Matſ. c. 30. 
And the coercion or execution, x the ſentence, i is only by 


ee 050 of the perſon contumacious, and upon 
ſignification thereof into chancery, a writ de excammunicata 
capiendo iſſues, whereby the party is impriſoned till obe- 
dience yielded to the ſentence. But beſides this coercion, 


matters 
go: 


mon law proceed to give damages aud recompence for the 


Slehaſtical court. tg give credence thereunto, and ought not to diſpute whe- 


e of tbe 15. No damages can be recovered in : the eccleſiaſtical 


the VeENCEs of the ecclekiafſtical courts touching ſome . 


| 
( 


— F 
* 4 


N 


Courts. 5 


matters do introduce a real effect, without any other exe- 


cution ; as a divorce a winculo matrimenii for conſangui- 


ſtical benefice, doth by virtue of the very ſentence, with- 
out any other coercion or execution, introduce a. full de- 
termination of the intereſt of the perſon deprived. Hale's 
Hift. of the Cam. L. 33. | 49S, ; 5 

16. Upon the whole, lord chief juſtice Hale, ſpeaking 
of the eccleſiaſtical juriſdiction, expreſſeth himſelf thus: 

beit in theſe courts and matters, the laws of England 
(upon the reaſons and account before expreſſed) have ad- 
mitted the uſe and rule of the canon*and civil law, yet 
fill the common law retaineth the ſuperiority and pre- 
eminence... And the ſubſtance of all that hath been ſaid 
upon this point is this : 


5 nity or frigidity, doth induce a legal diſſolution of the 
marriage; ſo a ſentence of deprivation from an eccleſia- 


General ſuperin= 
tendency of the 
common law. 


Firſt, that the juriſdiction exerciſed in the eceleſiaſtical 


court is derived from the crown of England, and that the 
laſt devolution is to the king by way of appeal. 

- Secondly, that altho' the canon or civil law be allowed 
as the direction or rule of their proceedings; yet that is 
not as if either of thoſe laws had any original obligation 


in England, either as they are the Jaws of emperors, popes, 


or general councils, but only by virtue of their admiſſion 
here; which is evident, for thatthoſe canons or imperial 
conſtitutions which have not been received here do not 
bind; and alſo, for that by ſeveral contrary cuſtoms and 
uſages in this realm, many of thoſe civil and canon laws 
are reſtrained and controlled. | ET 

| Thirdly, That albeit thoſe laws are admitted in ſome 
caſes in the eccleſiaſtical courts, yet they are but /eges /ub 
graviori lege; and the common laws of this kingdom have 
ever obtained and retained the ſuperintendency over them, 


and thoſe figna ſuperioritatis. before mentioned, for the ho- 


nour of the king and the common laws of England. For 
as the laws and ſtatutes of the realm have preſcribed to the 
ecclefiaſtical courts their bounds and limits, ſo the courts 
of common law have the ſuperintendency over them to 
keep them within the limits of their juriſdiction, and to 
judge and determine whether they have exceeded thoſe li- 


mits or not; and in caſe. they do exceed their bounds, 


the courts of common law will ifſue their prohibitions to 
reſtrain them, directed either to the judge, or party, or 
both. And alſo in caſe they exceed their juriſdictions, 
the officer that executes . the ſentence, and in fome caſes 
the judge that gives.it, are puniſhable in the courts of 
common law; ſometimes at the ſuit of the king, ſome- 
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Courts. 
times at the ſuit of the party, and ſometimes at the ſuit 
of both, according to the variety and circumſtances of 
the caſe. g 


Laſtly, that the common law, and the judges of the 
courts of common law, have the expoſition of ſuch ſta- 


tutes or acts of parliament, as concern either the extent 


of the juriſdiction of thoſe courts, or the matters de- 
pending before them. And therefore if thoſe courts ei- 


ther refuſe to allow theſe acts of parliament, or expound 
them in any other ſenſe than is truly and properly the ex- 


poſition of them ; the king's great courts of the common 


law (who next under the king and his parliament have 


the expoſition of thoſe laws) may prohibit and control! 
them. Hale's Hiſt. Com. L. 41. 1 Hale's Hiſt. Pl. Cr. 408. 


After all, it is humbly ſubmitted, whether there doth 


not appear to be ſome kind of prejudice, even in this 
great and good man, whenever he touches upon the ec- 


_ cleſiaſtical juriſdiction. And the like may be obſerved 


of two other very great men, who (in like manner as 
lord Hale) ſuſtained the office of lord chief juſtice of 


England, in their reſpective ages, with integrity, learn- 


ing, and ſpirit; namely, the lord chief juſtice Coke, and 
the lord chief juſtice Holt. The truth is, this ſeeming 
byaſs in them all was owing in a great meaſure, to the 
ſpirit of the times in which they were reſpectively edu- 
cated ; wherein the conteſts between the two juriſdic- 
tions were violent, and carried on with obſtinacy on both 
fides. It is the glory of the preſent age, that theſe fer- 
ments have at length ſubſided. Learned men can now 
differ in opinion, without bitterneſs and mutual reproaches; 


and the ſeveral diſcordant parties have been inſtructed to 


live together in a mutual intercourſe and communication of 
good offices, Perſecution hath departed to its native hell 
and fair benevolence hath come down from heaven. The 
diſtinctions which were introduced during the plenitude 
of papa] power have fallen away by degrees; and we ſhall 
naturally recur to the ſtate wherein popery took us up, 


in which there was no thwarting between the two juriſ- 


dictions, but they were amicably conjoined, affording mu- 
tual help and ornament to each other ®, | 


Courts in the church or church yard. See Church. 
Curates. 
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* It may not be amiſs to take notice in this place, amongſt | 
ether means of producing the aboveſaid deſirable effect of the in - 
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«+ verſity learning, and adopting (as it were 


Curates. 
8. far as any churches or chapels which fall under this 


title are donative, and to be conſidered as ſuch; is 
treated of under the title Donati ve. | 


| Curate 


„„ 
_ 


| LAS: 


ſtitution by the late Mr Viner of a profeſſorſhip of the common 
law within one of our univerſities ; which naturally will eon- 
duce to promote a more intimate connexion between the ſtu- 


_ dents of the eccleſiaſtical and temporal laws, and (as Sir William 


Blackſtone expreſſeth it) by extending the pomoeria of uni- 
ö a new tribe of 
« citizens within their philoſophical walls, will intereſt a very 
« numerous and very powerful profeflion in the preſervation of 
«« their rights and liberties.” - 
And here one cannot refrain from congratulating that learned 
body, on the choice of their profeſſor at the firit ſetting forward 
of this eſtabliſhment z in whom are united qualities which ſeldom 
concur in one perſon, ſuch as, application and genius, ſolidity 
and vivacity, attention to dates and figures and a conſummate 
elegance of compoſition z who can enliven the relicks of anti- 
quity, and render the drieſt ſubjects of the law not only uſeful 


| but entertaining, 


Mr Viner dedicated his whole life to the ſervice of the public, 
in compiling adigeſt of the common law; which, after the labour 
of above half a century, be had the happineſs to live to publiſh, 
in two and twenty volumes in folio : and hath provided, out of 
the profits of his benefaction to the univerſity, that the fame ſhall 
be continued from time to time, as occaſion ſhall require, at pro- 


per intervals, For the effectual performance whereof, it may be 


requiſite, and will beſt anſwer Mr Viner's benevolent intention, 
not barely to inſert under their proper titles ſuch caſes as ſhall 
happen to be adjudged in time to come, but deliberately to re- 
examine ſuch whole titles reſpectively. It is aſtonithing, that 
one man could perform what Mr Viner hath done; but i: would 
be much more aſtoniſhing, if ſuch work ſhould at once be per- 
fectly finiſhed io all its parts; and it is not to be ſuppoſed, but that 
a number of men, attending reſpectively to detached branches, 


would render the performance more compleat. This is a taſk, 


which Mr Viner ſeemeth to have reſerved for future proficients 
uader his own inftitution, In order to render the book ſo ſuffi- 
cient, as to ſuperſede the neceſſity of haviog recourſe to the ori- 
ginals from whence it is extracted; it ſeemeth even yet to be 


+ Introductory lecture, page 27. . 
Ez, tog 


= Curates. 


Curate is a. word of ambiguous ſignification; ſomg 
times, and moſt properly, it denoteth the incumbent in 
general who hath the cure of ſouls; but more frequently 
it is underſtood to fignify a clerk not inſtituted to the 
cure of ſouls, but exerciſing the ſpiritual office in a pa- 
riſ under the rector or vicar : And in this latter ſenſe it 
is treated of in this place. High pa 

Of ſuch curates there are two kinds: firſt temporary, 
who are employed under the ſpiritual rector or vicar, ei- 
ther as aſſiſtant to him in the ſame church, or executing 
the office in his abſence in his pariſh church, or elſe in a 

| Chapel of eaſe within the ſame pariſh belonging to the 
mother church; the other, by way of diſtinction called 
perpetual, which is, where there is in a pariſh neither 
ſpiritual rector nor vicar, but a clerk is employed to of- 
ficiate there by the impropriator. | | 


. 


There are many things common to, thefe ſeveral kinds 
of curates, and other things peculiar to each; as will ap- 
pear in the following ſections. n 


Origin of curates 1. When by long uſe and cuſtom parochial bounds 
3 of became fixed and ſettled, many of the pariſhes were ſtill 
; * ſo large, that ſome of the remote hamlets found it very 
inconvenient to be at fo great a diſtance from the church; 
and therefore for the relief and eaſe of ſuch inhabitants, 
a method obtained of building private chapels or oratories, 
in which a capellane was: ſometimes endowed by the 
lord of the manor, or ſome other benefactor, but gene- 


rally maintained by a ſtipend from the pariſh prieſt. Tan. 


Par. Ant. 5;8 7. | 5 «i 
* | ; ; 2 © with "A ts 3 . 
. too ſhot : If conſidered only as an index, direing to the origi- 


nals for further ſatisfaction; it needeth not to be ſo long. And 
perhaps a work of a lets diſcouraging fize, extracted from the 
whole, might be of more general uſe to all but profeſſed laẽ-w- 
vers. And this feeme:h ** been at firſt Mr War ae pgn ; 
intending only a republicaticn of Roll's abridgment, together 
with the caſes ſince adjudged, which multiplied upon him more 
than in theory could have been imagined. And this hath: been 
an accidental hindrance to the perfection of Mr Viner's work : 
By adherivg ſeruputouſly to Roll's general titles and reſpective 
ſubdiviſions, the book is rendered leſs intelligible, than if upon , 
a general proſpect of the materials the author had purſued that | 


method, which his own judgment and the natural order of 3 
. things would have ſuggeſted, And the inconvenience is the 

greater, in that as yet there is wanting a general index to the 

whe. | 3 | 


. | | | But 


e the year of c our Lord. 


Curates. 


- But i in order to nher the ereckting of a chapel 8 
L -p the joint conſent of the dioceſan, the patron, and 
the incumbent (if the church Was my were all TT 
Ken. Par. Ant. 585. 


2. The origin of perpetual curacies was thus: By the Origin Ts 
ſtatute of the 4 H. 4. c. 12. it is enacted, that in every church tual curacies. 


appropriated there ſhall be a ſecular perſon ordained vicar per- 
etual, canonically inſlituted and inducted, and covenably en- 
dnued by the diſcretion of the ordinary. 

But if the benefice was given ad menſam ee e 
and ſo not appropriated in the common form, but granted 
by way of union pleno jure; in that caſe it was ſerved by 
a temporary curate belonging to their own houſe, and 


' ſent out as occaſion required. The like liberty, of not 


appointing a perpetual vicar, was ſometimes granted by 


_ diſpenſation, in benefices not annexed to their tables, in 


conſideration of the poverty of the houſe, or the nearneſs 


of the church. But when ſuch appropriations, together 


with the charge of providing for the cure, were tranſ- 
ferred (after the diſſolution of the religious houſes) from 
ſpiritual ſocieties to ſingle lay perſons, who were not ca- 
pable of ſerving them by themſelves, and who by conſe- 
quence were obliged .to nominate ſome particular perſon 
to the ordinary for his licence to ſerve the cure; the cu- 
rates by this means became ſo far perpetual, as not to be 
wholly at the pleaſure of the appropriator, nor removable 
but by due revocation of the licence of the ordinary, 


Gibſ. B19. 


3- The appointment of a curate to officiate under an Appointment of 
incumbent in his own church, muſt be by ſuch incum- curates., 


bent's nomination of him to the biſhop, in this or the 


like form ; 


„ To the right reverend' father in God Charles lord 
& biſhop of Carliſle. Theſe are to certify your lord- 
<< ſhip, that I A. B. rector, [or, vicar] of in the 
county of and in your lordſhip's dioceſe of 
bk » do hereby nominate and appoint C. D. to 
15 perform the office of a curate in my church of — 
*© aforeſaid ; and do promiſe to allow him the yearly ſum 
wor. for his maintenance in the ſame; humbly 


ce beſoeching your lordſhip to grant him your licence to 
a 


„ ſerve the ſaid cure. In witneſs ph I have here- 
<< unto ſet my hand and ſeal, the 


35 


in 


day of 


The appointment alſo of a curate in a chapel of eaſe 
ſeemeth moſt properly to belong to the in cumbent of the 
a7 mother 
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mother church, who is inſtituted to the cure of ſouls 
throughout the whole pariſh; and who therefore in ſuch 
caſe may himſelf ſerve in the chapel, as well as his cu- 
rate or chaplain (unleſs it be in the caſe of augmentation 
by the governors of queen Anne's bounty, as will appear 
afterwards), 2 | 

But by agreement (of the biſhop, patron, and incum- 
bent) the inhabitants may have a right to elect and no- 
minate a curate, Otherwiſe, the ancient cuſtom was, 
that he was either arbitrarily appointed by the vicar; or 
by him nominated to the rector and convent, whoſe ap- 
probation did admit him; or was nominated by the in- 
habitants (as founders and patrons) to the vicar, and by 
him preſented to the ordinary; for cuſtom herein was 


different: ſometimes a curate was to be preſented by the 


patron of the church to the vicar, and by him to the 
archdeacon, who was then obliged to K him; at 
other times the lord of the manor did preſent a fit per- 
ſon to the appropriators, who without delay were to give 
admiſſion to the perſon ſo preſented. Nen. Par. Ant. 
89. - 
l In the caſe of Herbert and others againſt the dean and 
chapter of Neſminſter and Dr Broderick, H. 1721. Upon 
the plague which happened in the year 1625, the church- 
yard of St Margaret's Weſtminſter not being large enough 
to bury the dead pariſhioners, the inhabitants of that 
part of the pariſh, which now reſorts*to the new chapel 
built there, petitioned the dean and chapter of Weft- 
minſter (who were lords of the manor) to grant them a 
waſte piece of ground to bury their dead, which ac- 


cordingly the dean and chapter did under their ſeals; 


and it was ſolemnly conſecrated. Afterwards theſe inha- 
bitants were at the charge of building a chapel there, 
having firſt obtained a royal licence for that purpoſe. 
The veſtrymen and chapelwardens had ever ſince the year 
1653 elected the miniſters who were to preach there; 
but now the dean and chapter of Weſtminſter claimed a 
right to name the miniſter who ſhould preach and do 
divine ſervice in this chapel, On a bill brought to ſettle 
the right of nominating the parſon of this chapel: B 

Macclesfield lord chancellor ; When the dean and chap- 
ter gave this ground, they did not referve any power to 
nominate the preacher; and the inhabitants of the chapelry 
were at the expence of building the chapel. Now the 
building and endowing of the church was what at the 
common Jaw originally intitled the patron to the patron- 
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Curates 
age. Here the inhabitants built the chapel, and (as ap- 
pears) by the pew money have endowed it. It is not 


reaſonable to ſay that the dean and chapter, as parſon 
appropriate, have a right to ſupply every chapel built 


within the pariſh with a preacher. It would be an ex- 
pence and hardſhip upon them to be obliged fo to do: 
neither ought it to be at their election to ſupply it. For 
ſuppoſe I build a chapel in my houfe for my ſelf or my 
next neighbour, can the parſon name one to preach there? 
I think not. And it will make no alteration, if the cha- 
pel which I build in my own ground be intended for the 
uſe of twenty neighbours beſides my own family. 
But afterwards, on the hearing, the court decreed, that 
the right .of nomination of the minifter did belong to the 
dean and chapter. 1 P. Will. 773. 

The form of a nomination to a chapel of eaſe (as alſo 
to a perpetual curacy) may be to this effect: To the 
„right reverend father in God lord . biſhop of 
he A. B. of &c. ſendeth greeting. Where- 
« as the curacy of in the county of 
& and dioceſe of is now void by the death of C. 
D. laſt incumbent there, and doth of right belong to 


© my nomination: Theſe are humbly to certify your 


c lordſhip, that I do nominate E. F. clerk, to the cu- 


« racy aforeſaid ; requeſting your lordſhip to grant him 
« your licence for ſerving the ſaid cure, In witneſs 


« whereof I have hereunto ſet my hand and fea], the 
6 day of — in the year of our Lord. 


It is not neceſſary to prevent a lapſe, that the appoint- 
ment be within fix months: For if the patron of a cu- 


racy do not nominatea clerk, there can be no lapſe there- 


of (except in the caſe of having received the augmenta- 
tion, as will appear afterwards); but the biſhop may 
compel him to do it, by ſpiritual cenfures, 1 /nff. 344. 
G:b/. 819. | p 
This * declared to be law, in the caſe of Fairchild 
and Gayre, with regard to donatives; becauſe though the 
church is exempted from the power of the ordinary, yet 
the patron is not: and it holds much more ſtrongly in 
the caſe of curacies, where both church and patron are 


: ſubject to the ordinary's juriſdiftion, and where therefore 


he may likewiſe ſequeſter the profits, and appoint another 
to take care of the cure, till the patron ſhall naminate 


a fit and proper cleck. GI,. 819. 
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Whether a man- 
damus will lie, 
to admit or re- 
Kore a euiate. 


Curates. 


4. The following caſe was moved as of a donative, 
but it ſeems clearly to have been only a chapel of eaſe 
under the mother church, both from the vicar and alſo 
the inhabitants claiming the right of nomination, and 
eſpecially from the biſhop's licence being obtained (which 
is contrary to the nature of a donative). But it was moved 
as of a donative probably becauſe the caſe of a donative in 
that particular is ſomewhat ſtronger than that of a mere 
chapel! of eaſe. It was thus: T. 33 G. 2. XK. and Blocer. 


A mandamus was moved for to be directed to one Sa- 


muel Blooer, a pariſhioner of Matfield in Staffordſhire, 


and an inhabitant of the chapelry of Calton within that 


pariſh (who had turned Mr. William Langley the curate 
of that chapel, out of it, after he had been cleven weeks 
in poſſeſſion, and locked it up,) commanding him to te- 
ſtore the ſaid William Langley, clerk, to the place and 
office of curate of the ſaid chapel. It appeared that this 


chapel is endowed with lands : And that the inhabitants 


of four different pariſhes contribute to the repair of it. 


The curate of it has a ſtipend, Mr. Evans, the vicar 


of Matficld, ſwore in bis affidavit, that he believes 
he has the rig 
executed, and that Mr. Langley is appointed and nomi- 


nated by him. But there were contrary affidavits, where- 


in the deponents ſwear, that they believe the right of 
nomination to be in the inhabitants. It appeared that 
Mr. Langley had a licence. On ſhewing cauſe againſt 
iſſuing the mandamus, it was urged, that this chapel is: a 
donative; and as the particular nature of it was not ſtated, 
it muſt be conſidered as only a private chapel, and not 
as a public office; and conſequently no mandamus will 
lie. Beſides, the right of nomination is not eſtabliſhed. 
The vicar only ſwears, that he believes he has the right 
of nomination; which is contradicted by the adverſe af- 
fidavits. And if it were not, yet a vicar has nothing to 
do with a donative, "The caſe was mentioned of Preſ- 
eot chaplain of Mancheſter college, reported in 2 Strange 
797. But there were letters patent: The college was 
of the foundation of the crown : The ground of the 
court's interpoſing in that caſe was, becauſe there was 
no other remedy. This man may have another remedy : 
He may bring an ejectment for the farm, which he ſays 
belongs to him as curate of this chapel ; or he may have 
his action of treſpaſs. Every vicar might as well come 
for a mandamus to be reftored, as this man. On the 


ght of nomination to it, and that it has been 


4 


other hand, it was argued, that this was an office that 


concerned the public, and therefore a mandamus would 


lie 
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lie to reſtore to it. A mandamus will lie to reſtore even 


a ſexton, or a pariſh clerk. It doth not appear that this 
is a donative. But if it be, yet no licence is neceſſary 
in caſe of a donative, tho' in the caſe of a perpetual cura- 
cy it is neceſſary. And it is no objection to ſay, that he 


hath another remedy, if he be intitled to this. "The 


counſel on the other fide (againſt the mandamus) ob- 
ſerved, that pariſh clerks and ſextons are temporal officers 
whereas this is eccleſiaſtical: And a vicar or rector may 
juſt as well apply for a mandamus as the chaplain of a 
donative. By lord Mansfield chief juſtice: This 
is a mere temporal queſtion. Three objections have been 
offered againſt making the rule abſolute: The firſt was, 
That there is no ſufficient ground for aſking a mandamus. 


Anſ. But this chaplain hath ſhewn an appointment, and 


a licence; and was in quiet poſſeſſion for eleven weeks. 
Second objection: That he has not the right; for the no- 
mination is not in the vicar, but in the inhabitants. Anſ. 
We cannot try the merits upon athdavit. He claims a 
right, tho! it is litigated; and that is ſufficient for the 
preſent purpoſe. Third objection: That even ſuppoſing 


him to have a title, and to have been in poſſeſſion, and 
turned out of it; yet he ought not to be aſſiſted by way 
of mandamus, but be left to his ordinary legal remedy, 


by ejectment or an action of treſpaſs. Anſ. A mandamus 
to reſtore is.the true ſpecific remedy, where a perſon is 


wrongfully diſpoſſeſſed of any office or function which 


draws after jt temporal rights; in all caſes where the 
eſtabliſhed courſe of law hath not provided a ſpecific re- 
medy by another form of proceeding, as it hath. provided 
in the caſe of rectories and vicarages. . Here are lands 
annexed to this chapel, which belong to the chaplain in 
reſpect of his function. If the biſhop had refuſed with- 
out cauſe, to licence him, he might have had a manda- 
mus to compel the ordinary to grant him a licence. He 
is now turned out of the chapel and every thing belong- 
ing thereto, by force. It is ſaid; He may bring an 
ejectment, or an action of treſpaſs. I am not ture that he 
could. It doth not appear that the legal property is in 
him. On the contrary, it is certain that it is not. It 
might originally be in feoffees. Thoſe feoffees may not 
have been regularly continued. It may be impoſſible to 


find the heir of the ſurvivor. If they hive been continu- 


ed, the preſent feoffees may refuſe to let Mr. Langley 
make uſe of their names. Neither of theſe actions, if he 
could bring them, would be a ſpecific remedy. In the 
one, he might recover damages; in the other, he might 

recover 


Curates. 


recover the land: But by neither would he be reftored to 


his pulpit, and quieted in the exerciſe of his function and 


office. — And the rule was made abſolute for a mandamus. 
No return was made to it: but the parties agreed to try 
the merits,in a feigned iſſue. | x 


Note. Upon this caſe being afterwards mentioned, 


The court took oecaſion to fay, that they had re- con- 
ſidered the point, and weighed all the principles and au- 
thorities applicable to it; and were fully ſatisfied that 
the propereſt and moſt effectual method of trying the right 


to officiate in ſuch chapels, whether it depended upon 


nomination or election, was by mandamus. Burrow, 
Mansf. 1043. N | N 

5. To every of theſe ſeveral kinds of curates, 
dinary's licence is neceſſary, befote he ſhall be admitted 
to officiate, | 

For by Can, 48. No curate or miniiter ſhall be permit- 
ted to ſerve in any place without examination and admif- 
fion of the biſhop of the dioceſe, or ordinary of the place 
having epiſcopal juriſdiction, under his hand and ſeal; 


* 


having reſpect to the greatneſs of the cure, and meẽt- 


neſs of the party. 
In order to which, 
(1) He muſt produce his nomination in form afore- 


ſaid, : 


(2) Then it muſt appear in the next place, that he is 


in holy orders; of deacon at leaſt, if he is to be licenſed 
to be an aſſiſtant curate ; and of prieſt, if he is to be li- 
cenſed to a perpetual curacy, for by the 13 & 14 C. 2. 
c. 4. J 14. no perſon ſhall be admitted to any benefice cr 
eccleſiaſtical promotion before he ſhall be ordained prieſt ; 
and it is the more neceſſary in this caſe,” becauſe he is the 
fole incumbent in the pariſh, and by the ſame ſtatute un- 
til he ſhall be ordained prieſt he may not conſecrate the 
ſacrament of the Lord's ſupper. Which words benefice 
or promotion do alſo extend to all chapels of eaſe which 
Have received the augmentation of queen's Anne's boun- 
ty; for by one of the ſtatutes of augmentation. (as will 
appear afterwards) it is expreſsly declared, that they ſhall 
from thenceforth, that is, from the time of ſuch aug- 
mentation, be perpetual! cures and benefices. 

And this muſt appear to the ordinary, either of his 
own knowledge, or by lawful teſtimony. 
- Thus by a conſtitution of archbiſhop Reynold: N 


perſon ſhall be admitted to officiate, until proof ſhall firfl be 


made of bis lawfu! ordination, Lindw. 47. 
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And by a conſtitution of archbiſhop Arundel : No cus. 
rate ſhall be admitted to officiate in any dioceſe, 'wherein he was 


not born or ordained, unleſs he bring with bim his letters of 


orders. Lind, 48. - 
) By the ſame conſtitution of archbiſhop Reynold : 


we . ſhall be admitted to officiate, until prof fball firft be 


made of his good life and learning. Lind 47. 


And by the aforeſaid conſtitution of archbibiſhop Arun- 


del: No curate ſhall be admitted to officiate in any _ 
wherein he was not born or ordained, unleſs be bring with him 


letters commendatory of his dioceſan, and alſo of other biſhops in 


whoſe dioceſes he hath continued for any conſiderable time; 
which letters ſhall be cautious and expreſs with regard to his 
morals and conver ſation, and whether he be defamed for any 


new opinions contrary to the catholick faith or good manners. 


Lind. 48. . 
And by the Can. 48. V the curates remove from one dio- 
ceſe to another, they ſhall nat be by any means admitted to ſerve, 
without teſli mony in writing of the biſhop of the dioceſe, or or- 
dinary of the piace having epiſcopal juriſdiftion, from whente 
they came, of their honefly, ability, and conformity to the eccle- 
ſiaſtical laws of the church of England. : | 

All which is agreeable to the rule of the ancient canon 


law, which requireth, that no clergyman ſhall be received 


in another dioceſe, without letters commendatory from 
the biſhop of the dioceſe from whence he removed. Gib. 
. 3 | | 
(4) He muſt take the oaths of allegiance and ſupre- 
macy : for by the 1 Eliz. c. 1. and 1 V. c. 8, every per- 
ſan who ſhall be promoted to any ſpiritual or eccleſiaſtical 


enefice, promotion, dignity, office, or miniſtry, ſhall 


before he take upon him to receive exerciſe ſupply or oc- 


cupy the ſame, take the ſaid oaths before ſuch perſon as 
ſhall have authority to admit him. | 
(5) Such of the ſaid curates as are admitted to a bene: 


fice with cure (as all 8 Ccuracies are), ſhall ſub- 


ſcribe the articles of religion agreed upon in convocation 
in the year 1562, as rectors and vicars upon their inſti- 
tution, by the 13 Eliz. c. 12. . 3. | | 

(6) By Can. 36. No perſon ſhall be ſuffered to preach, 
to catechiſe, or to be a lecturer, in any pariſh church, 


Chapel, or other place; except he ſhall firſt ſubſcribe to 


the three articles ſpecified in the ſaid canon, concernin 
the king's ſupremacy, the book of common prayer, — 
the thirty nine articles of religion. . 

And by Can. 37. None who hath been licenſed to 
preach, read lecture, or catechiſe, and ſhall afterwards 
| come 
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Curates. 
come to reſide in another dioceſe, ſhall be permitted there 
to preach, read lecture, catechiſe, or adminiſter the ſa- 
craments, or to execute any other eccleſiaſtical function, 
by what authority ſoever he be thereunto admitted; un- 
Jeſs he firſt conſent and ſubſcribe.to the three articles be- 
fore-mentioned, in the preſence of the biſhop of the dio- 
ceſe wherein he is to preach, read lecture, catechiſe, or ad- 
. the ſacraments as aforeſaid. 
\ (7) Alſo every curate, lecturer, and every other perſon 
in holy orders, who ſhall be incumbent or have poſſeſſion 
- bf any eccleſiaſtical promotion, curate's place, or lecture, 
mall at or before his admiſſion ſubſcribe the declaration 
of conformity to the liturgy of the church of England as 
it is now by law eſtabliſhed, before the biſhop or ordinary 
of the dioceſe, or before bis vicar general, chancellor, or 
commiſſary; and if it is a pariſh church in which he is 
to officiate, he fhall receive a certificate from them of 
ſuch ſubſcription, to be read by him in the ſaid church 
afterwards. 13 & 14 C. 2. c. 4. 15 C. 2. c. 6, 1. 


e 1. c. 8. p «es 8 4s 
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By the eleventh article of archbiſhop Wake's-injunc- 
tions (which are inſerted at large under the title D2dina- 
fton) it is required, that in licences to be granted to 
ſerve any cure, the ordinary ſhall cauſe, to be inſerted, 

after the mention of the particular cure provided for by 
ſuch licence, a clauſe to this effect, or in any other - pariſh 
within the dicceſe, 1o which ſuch curate jhall move with the 
benin of the biſhop. 
- Requifites after 6. Alſo after licence obtained, there are ſeveral lequi- 
licence obtained. fites to be performed; which are as follow: 
(.) It ſeemeth that they ſhall take the oath of canoni- 
cal obedience, if thereunto required. Thus by a conſti- 
tution of archbiſhop Winchellea : . To curates received to 
officiate in any church, it ought to be injoined in virtue of their 
obedience, that they duly attend on ſundays and holidays, and 
other days when divine ſervice is to be performed; and there- 
upon we do injoin, that oath ſhall be adminiſired and made at 
their admiſſion,” And we do injoin that they ſhall alſo make 
oath, that they will not injure the rectors, or vicars, and go- 
vernors of the churches or chapels wherein they ſhall officiate; 
Sut that they will humbly obey them, oy give them due rever- 
ence. Lindw. 70. 


And thereupon we do injoin that oath ſhall be admini Jfred] 
But this, not of MY (faith Lindwood); but only if 
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Curates. 
the rector or vicar ſhall ſee cauſe, as if the ett ſhall 
ſhew tokens of ſtubbornnefs or diſobedience. 14. bs 


Shall be adminifired]. By ſuch aan vicar, or other 
governor of the church. Id. 


| And made} By the curate” at his entrance or - adiniſſon 
Fe 


Gevernare of the churches] That is, uch, as are neither 
rectors nor vicars; as deans, provoſts, maſters, wardens, 
and ſuch like. Ia. 


And give them due 3 In the common in- 


ſtances of ſubordination and reſpe& ; and alſo. in per- 
| forming the uſual ſetvices i in the publick worſhip of God. 


Lindw. 71. 

And by another conſtitution of the ſame archbiſhop : : 
Stipendiary prieſts, who ſhall celebrate the divine. offices, ſhall 
not receive any oblations, portions, obventions, perguiſites, tren- 


tals, or any part thereof, eſpecially oblations for the bodjes of the 
dead when brought to #he church to be buried, without licence of 


the: reftors' or vicars of the churches tohere they ſhall officiate ; 
nor in any manner carry them away to the prejudice of the rec- 


tors or vicars of the churches aforeſaid or of tbeir ſubflitutes ; leſt 


they incur the ſentence of the greater excommunication in that be- 


half ordained. And the ſaid prięſis on the ſunday or holiday after 
their admiſſion, ſhall fwear before the rectors, vicars, or their 
deputies, during the ſolemnity of the publick worſhip, (or otherwiſe 
before the ordinaries of the reſpective places,) looking upon the 
Holy books there lying open, that they will in no wiſe do any da- 
mage or prejudice to the churches or chapels parochial wherein 
they perform divine ſervice, or to the , redtars or uicars thereof, 
or to thoſe who repreſent them, or who have intereſt therein, as 
to the oblations, portions, obventions,. perquiſites, trentals, or 

other rights whatſoever, or howſoever called; but that as much 
as in them lieth, they will ſecure and preſerue them from damage 
in all and "fengular the premiſſes. And the ſaid priefis ſhall al 
ſo ſpecially ſwear, that they will by no means raiſe, ſuſtain, or 
Joment hatred, ſcandal, quarrels and content! ons, betiueen the 
rector and pariſbioners; but that as much as in them lieth they 
will promore and preſerve concord between them. And the ſaid 
priefis ſhall nit preſume to celebrate divine ſervice in ſuch 
churches or chapels until they ſhall have taken the cath in form 
aforeſaid ; provided that the rectors or vicars or others aforejaid 
ſhall require them fo ta be ſworn : and if they ſhall preſume to 


celebrate divine jervi:c in the place of fo forbidden to them con- 


trary to this probilitien; th:y ſhall thereby incur irregularity, 
I beſides 


1 beſides the other penalties which the canons inflift upon thi 
Ar breakers of holy conſlitutions. And if the aforeſaid curates, be- 
1000 ing ſo ſworn as aforeſaid before a competent judge, ſhall be con- . 
#80 vifted by lawful prog of having broken their oath ; they ſhall be | 
m_ intirely removed, and as perjured perſons ſhall be interdicted from | 
{400 the celebration of divine offices, until they ſhall be canonically diſ- ; 
bly. penſed withal. And the ſaid rectors or vicars, or their depu- ; 
1 ties, ought affably to receive the oaths aforeſaid; and keep in 
Will their churches. a written copy of the premiſſes and other things 
18 ordained in that behalf. Lind. 110. ; 
1 Stipendiary prigis] This conſtitution ſeemeth to have \ 
+ I been intended, not with reſpect to curates in general, but t 
| 1} only ſuch of them as had ſalaries appointed by particular } 
10 founders, for praying for the ſouls of them and their 0 
5 friends or poſterity : for ſuch were the ſtipendiary priefts ; | 
1 who officiated in chantries founded and endowed for the f 
„ purpoſes aforeſaid. | 6 p 
. Perguiſites] Denarios pro requeſtis; or, as it is after- 
* wards expreſſed in this conſtitution, denarios ergui ſitos :- j 
"Fl that is, pence given for prayers for departed ſouls in the 8 
"oh offices of the church. Fohbn/. Winch. = | 1 
= On the ſunday or holiday after their admiſſion] By the rec- C 
1 tor or vicar or their deputies. Lind. 110. : 9 
_ Shall ſiuear before the rectors, vicars, or their deputies] By l 
1 which deputies are meant pariſh prieſts, or others whom 2 
„ in their abſence they have deputed to be their agents or 
i þ proctors. Lind, 111. : 1 J 
1 Or who have intereſt therein] As their farmers, or per- t 
1.89 ſons who have a right to a certain portion of the obven- 0 
— 5 tions. Lind. 111. | 6 
4 (2) By the 13 & 14 C. 2. c. 4. Every perſon who y * 
= ſhall be put into any eccleſiaſtical promotion ſhall within Cc 
1} two months (or in cafe of impediment to be allowed by a 
1 the ordinary, then within one month after ſuch impedi- et 
1 ment removed, ) in the church or chapel belonging to his Mi 
[3 ſaid promotion, read the morning and evening prayers, li 
1 and declare his aſſent thereunto; on pain of deprivation | 
il ipſo facto. 4 
1 (3) He muſt alſo within two months, or at the time Pf 
113 when he reads the morning and evening prayers as afore- . 
— 4 ſaid (on the like pain of deprivation ipſo facto) read and FM 
1,118 aſlent to the thirty nine articles, if it be a place with " 
| 1 cure; becauſe, altho' it is ſaid in the ſtatute of the 13 « 
J\ $ Eltz, | 
119 
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Eliz. c. 12. that this is to be done in two months after 
induction, and in the caſe of curates there is no induction, 


reading and aſſenting, wherever there is cure of ſouls the 
induction may be well interpreted of any actual poſ- 
ſeſſion whatſoever, Watſ. c. 15. 13 El. c. 12. 23 GC. 
2. C. 28. "a | 

(4) Alſo by the aforeſaid ſtatute of the 13 & 14 C. 2. 


c. 4. Every curate, lecturer, and every other perſon in 


ay orders, who is incumbent or in poſſeſſion of any ec- 


cleſiaſtical promotion, curate's place, or lecture, ſhall 


within three months after his ſubſcription as aforeſaid of 
the declaration of conformity, in the pariſh church where 
he ſhall officiate as aforeſaid, read the ordinary's certifi- 
cate thereof and again make ha ſame declaration; on 
pain of deprivation ipſo facto (e ept there be ſome Jaw- 


ful impediment, allowed and approved by the ordinary, 


23 G. 2. c. 28.) | 155 55 
And what was ſaid concerning induction under the laſt 
head ſeemeth equally applicable to the words pariſh church 
in this place ; namely, that in caſes where ſubſcription 
of the declaration before the ordinary was neceſſary, the 
ſame neceſſity ſhall continue for publickly reading the 
certificate of ſuch ſubſcription, and making again the ſame 
declaration, whether it be ſtrictly in the pariſb church, as 
is the caſe of perpetual curates, or in a chapel of eaſe aug- 
mented (which by the ſtatute hereafter following is made 
a perpetual cure). | ; | 
(5) Finally, by the 1 G. ff. 2. c. 13. andg G. 2. c. 26. 
All eccleſiaſtical perſons ſhall, within ſix months after 
their admiſſion to any eccleſiaſtical preferment benefice 
office or place, take the oaths of allegiance, ſupremacy, 
and abjuration, in one of the courts at Weſtminſter, or at 
the general or quarter ſeſſions; on pain of being incapa- 


Citated to hold the ſame, and of being diſabled to ſue in 


any action, or to be guardian, or executor, or adminiſtra- 
tor, or capable of any legacy or deed of gift, or to bear 
any office, or to vote at an election for members of par- 
liament, and of forfeiting 5001. : 


yet when the having cure of ſouls is the foundation of 


| 63 


7. By Can. 48. No curate or miniſter ſhall ſerve more None toſerve 
more than one 


than one church or chapel in one day ; except that cha- 


pel be a member of the pariſh church, or united there- 


unto; and unleſs the ſaid church or chapel where ſuch a 
miniſter ſhall ſerve in two places, be not able in the judg- 
ment of the biſhop (or ordinary of the place having epiſ- 
copal juriſdiction) to maintain a curate, 


2 | | 8. By 


church or chapel 
e day. 


Salary, 8. By a conſtitution of archbiſhop Iſlip, curates ſerving 
2 cure ſhall be content with fix marks a hear: But by a con- 
ſtitution of archbiſhop Sudbury, this is enlarged to eight 
marks, or their board and four marks, by reaſon of the differ- 
„ e 2407 oi EIS, ot 
Which conftitutions, altho'“ become obſolete by the de- 
creaſe in the value of money, yet do inform us in gene- 
ral of the proportion thereby intended, which is, that the 
curate ſhould receive double of what would reaſonably pay 
for his board. From whence alfo we may collect in ſome 
degree the value of money at the time of the latter con- 
ſtitution, which was in the year 1378, being the ſecond. 
year of king Richard the ſecond ; foraſmuch as the ordi- 
nary price-of a man's board by the year at that time was 
eſtimated at four marks. 5 
In theſe days, with reſpe& to aſſiſtant curates, who are 
to be paid by the incumbents that employ them; in order 
to prevent diſputes, it is uſual for the ordinary to require 
that a certain ſum be appointed in the nomination, accord- 
ing to the form above expreſſed. 
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And by the tenth article of archbiſhop Wake's direc- 
tions beforementioned, it is required, that in the inſtru- 
ment of licence granted to any curate, the ordinary do 

- appoint him a ſufficient ſalary, according to the power 
veſted in him by the laws of the church, and the particu- 
lar direction of the late act of parliament for the better 
maintenance of curates. 5 C 

Which act is that of the 12 An, ft. 2. c. 12. and is for 
the curates of non-reſidents only; by which it is enacted 
as ſolloweth: I bereas the abſence of beneficed miniſters ought 
to be ſupplied by curates that are ſufficient and licenſed preachers, , 
and no curates or miniſters ought to ſerve in any place without t 
the examination and admiſſion of the biſhop of the dioceſe, or or- 0 
dinary of the place, having epiſcopal juriſdiction; but never- 
theleſs, for want of ſufjicient maintenance and encouragement of ! 

ſuch curates, the cures have been in ſeveral places meaniy ſup- 

- plied: it is enacted, that if any rector or vicar having cure of p 

ſouls, ſhall nominate and preſent any curate to the biſhop or or- E 
dinary, to be licenſed or admitted ie ſerve the cure of ſuch rectéor h 

: or vicar in his abſence; the ſaid biſhop or ordinary, having re- n 
gard to the greatneſs of the cure and the value of the eceleſiaſli- XI 
cal benefices of ſuch rector or vicar, ſhall, on or before the grant- : 
ing ſuch licence, appoint by writing under his hand and ſeal, a a 
ſufficient certain ſtipend or allowance, not exceeding 501 a year, 
nor leſs than 20 l. a year, to be paid or anſwered at ſuch times, 


as be ſhall think fit, by ſuch rector or vicar to ſuch curate for 
| OMB 
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bis ſupport and maintenance. And in caſe any difference ſhall 


ariſe, between any rector or vicar and his curate touching ſuch. 
flipend or allowance, or the payment thereof, ' the bijhop or ar- 
dinary, on complaint to him made, all ſummarily hear and 
determine the ſame and in caſe of negle? or refuſal to pay 
fuch flipend or allowance, map ſequeſter the profits of ſuch be- 
nefice, 1. or until payment thereof. f. 
And in the faculty, of diſpenſation of plurality, order is 
taken, that there ſhall be a reſiding curate, if the revenues 


of the church will conveniently bear it, and that ſuch cu- 


rate ſhall have à competent and ſufficient ſalary, to be 
aſſigned by the proper ordinary at his diſcretion ; or if he 
ſhall not take due care therein, then by the archbiſhop 
granting the diſpenſation, or his ſucceſſors. , {A 


And by the ſtatute of the 13 Elz. c. 20. He who is 


curare to. a pluraliſt, in that benefice on which the in- 
cumbent doth not moſt ordinarily reſide, hath the privi- 
lege of leaſing that benefice reſerved to him only ; but he 


ear. $ | 5 
* As to the ſalaties of perpetual curates; whilſt the im- 
propriations were in the hands of monks, and other eccle- 
ſiaſtical perſons and bodies; the biſhop had power to aſ- 
certain, incteaſe, or leſſen the ſalaries of theſe as well as 
6ther curates, as he had alſo of augmenting vicarages en- 
dowed, if he ſaw occafion : but fince theſe impropriations 


are fallen into the hands of laymen, this hath not been al- 


lowed: So that now, in effect, (Mr. Johnſon ſays) the 
impropriatotrs have theſe cures ſerved: by whom, aud at 
what rates they pleaſe. Johnſ. ·ũꝙyunum. 
If the biſhop aſſign the ſalary, the curate's moſt effec- 


tual remedy for his pay, is to apply to the eccleſiaſtical 


court; for there, in default of payment, a ſequeſtration 
may be ſerved on the benefice : but if the curate have no 
licence, he cannot ſue in that court. Johnſ. 87. | 
If he ſue for his ſalary at the common law, he muft 
prove an agreement betwixt himſelf, and the incumbent : 
But in fuch caſe he may be called upon to prove, that 
he made the ſubſcriptions and declarations before men- 


dianed, and: otherwiſe qualified himſelf as the Jaw directs, 


Jo 87. » 69 «Av 7 | ; 7+: 45:31 
H 1672. Pierſon and Athinſon. The plaintiff, hav- 


ing la diſpenſation; for two benefices, agreed with the de- 


fondant to ſerve one of them for 22 1 a year. The de- 
fendant made bis application to the biſhop to inlarge his 
Kipend. The biſhop ordered, that the plaintiff ſhould al- 

VU. th. -- F low 


66 Curates. 
low him 3a a year. The plaintiff paid him his 22 J ac. 
cording to agreement. And the curate libelled in the 
ſpiritual court, for the addition made by the biſhop. . Up- 
on which the plaintiff moved for a prohibition. The cu- 
rate's counſel inſiſted, that this being an allowance by 
order of the biſhop, - was properly fuable in the eccleſiaſti- 
cal court. But the court granted a prohibition, For 
there being a contract between the parties, the biſhop 
had no power to make any order: But if the curate had 
ſerved the cure, and made no agreement, then the biſhop 
ought to have allowed him what he thought reaſonable, 
in the nature of a quantum meruit, Freem. 70. 

menen By the laſt article of archbiſhop Wake's directions 
before mentioned it is ordered, that the biſhop do take 
care as much as is poſſible, that whoſoever is admitted to 
ſerve any cure, do reſide in the pariſh where he is to ſerve ; 
eſpecially in livings that are able to fupport a reſident cu- 
rate: and where that cannot be done, that they do at leaſt 
reſide ſo near to the place, that they may conveniently 
perform all their duties both in the church and pariſh, _ 
And if the curate do not comply, the iner may 
Rag withdraw his licence, 
How remores, 10. By a conſtitution of Edmund, archbiſhop of Can- 
terbury: Me admeniſb the refers of churches, that they ds 
not endeauour to remove their annual curates, without reaſon- 
able cauſe ; eſpecially if they be bangt conver ation, and 
have laudable teflimony thereof. Lind. 31 0. | 


Without reaſonable cauſe] Of whieh it ſeemeth that the 
ordinary ſhall/be judge, who granted the licence; who 
may, at his diſcretion, diſplace ſuch curate, by with- 
drawing” his licence, without formal FRE e law. 
N 88. | 

And as to n eurates; theſe alſo are licenſed by 
the biſhop as well as others; and Mr Johnſon ſays, he 
is aſſured, that their licences do run in the ſame form, at 
Jeaſt in many places, with the licences of other curates, 
and particularly, to continue only during the -biſhop's 
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pleaſure: and yet for diſtinction "ſake, they are called 4 
perpetual curates; and indeed, whatever power che bi- : 
ſhops have in removing ſuch curates at pleaſure, yet it is 8 
ſeldom or never made uſe of. Johnſ. 89. 1 

In the cafe of the curate of Orprageon, H. 27 * 28 Pe 
C. 2. who was appointed by the impropriator, and li- 10 
_ cenfed by the archbiſhop as ordinary, the court held; by 
wo weird burg Eurate at will, and no inſituced and in 10 
MH Nals 583 1805 br ducted, e 

* 1 1 WE wed 


et it is 


&.28 
nd li- 
"held; 
ind in- 


« © 
n 


Curates. 


ducted, he was not an incumbent within the ſtatute of the 
1 3 £1. c. 10. nor liable to dilapidations. 3 Keb. 614. 
So in the caſe of Mod and Birch, H. 10 W. Wood 


pretending to be curate in a chapel of eaſe in the pariſh 


of Preſton, ſued the vicar of the pariſh in the ſpiritual 
court, for the arrears of a penſion claimed by preſcription ; 


and a prohibition was granted, unleſs cauſe ſhewed : for 
that the curate was removable at the will of the parſon, 
and ſo cannot preſcribe, but his remedy muſt be by guan- 


tum meruit. 2 Salk. 506. | 


And in the caſe of Price againſt Pratt and others, MH. 


1729. The plaintiff Price preferred his bill as perpetual 
curate of Bovington, being a chapel annexed to the church 
of Hemel Hemſted in the county of Hertford, againſt the 
defendants inhabitants and occupiers of lands within the 


faid chapelry., He made his.title under a nomination to 


his curacy in the year 1716 by the then vicar of Hemel 
Hemſted, who alſo gave him by the ſame inſtrument the 
ſmall tithes in Bovington, with power to ſue for them in 


his (the vicar's) name. He alſo ſet forth a licence to 


preach from the then biſhop of Lincoln: And alſo that 
upon the faid vicar's death, his ſucceſſor the preſent vicar 
in the year 1722 granted him a new nomination to this 
curacy exprelsly for life, with like power to ſue for the 
ſmall tithes in both their names: But though he took a 
ſecond nomination, yet that by the firſt, and the biſhop's 
licence, he was ſufficiently intitled to the tithes; becauſe 
by ſuch nomination he became perpetual curate. But by 
the court: The bill muſt be diſmiſſed, for no title ap- 
pears in the plaintiff ; for though a curate is appointed 
by a vicar, either generally, or expreſsly for life, yet ſuch 


appointment is in its own nature revocable at the common 


law, even without any cauſe aſſigned, and by the eccle- 
ſiaſtical law upon cauſe ſhewn ; ſo that the plaintiff had 
not ſuch a permanent intereſt, as to claim any tithes. 
But notwithſtanding theſe adjudications, the principal 
point, whether theſe curates are revocable at 'pleafure, 
ſeemeth not to have been fully conſidered upon ſolemn 
N50 : but that they are ſo, leemeth to have been 


taken for granted; and that, upon a principle which 
perhaps will not be admitted, namely, that at the com- 


mon law they are revocable without any cauſe alfigned; 
for after they are nominated by, the impropriator, and 
licenged by the ordinary, it ſeemeth that they are not to 
be removed but for ſuch cauſe as would deprive'a reaor 
or vicar, WO ene WW © pad ener Hg 14% 
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With regard to ſuch of the perpetual curacies, as have 
been augmented by the governors of queen Anne's boun- 
ty, there is no doubt, but by the act of parliament here 
next following, the curates thereof are not removable at 


pleaſure; and therefore the form of the licence in that 


caſe at leaſt ought to be altered. 3 
"And as to the reft it ſhould ſeem, that ſuch curacies 
are beneficia eccle/ia/tica. Lord Coke fays, Beneficium is a 


; 4.6 . ; ; 1 + A " 4 ) #3 'C-- * 
large word, and is taken for any eceleſtaſtical promotion 


er Ipiritual living whatever. (2. If. 29.) And in the 
eaſe. of Moſeley and Warbarian, M. ꝙ M. it was ſaid by 
the court, that a prebend is an eccleſiaſtical deneßce. (2 
Salk, 321.) And Dr. Gibfon, obſerving upon the afore- 
faid caſe of Mood and Birch, where it was held that the 
curate , was removable at the will of the parſon, and 
conſequently could not preſcribe ; ſays, this is true of an 
aſſiſtant curate to a reſident rector or vicar, but not of a 
curate properly ſpeaking, who has the curam animarum 
committed to him pro tempors by the biſhop, in the abſence 
of the incumbent, (Gib/. 896.) And in the caſe of per- 


petual curacies in particular, the court of king's bench 


will grant à mandamus to the biſhop to admit and licenfe 


Anne's bounty to the poor clergy was intended to 


a curate; which implies a right in the perſon nominated 
to ſuch office or promotion: as was done by the court 


in the caſc of the dean and chapter of Cores with reſpect 
to the curacy of St Cuthbert's; which Cale is ſet forth at 
large, under the title Deans and chapters, © 
11. By the 1 G. |. 2, e. 10. Whereas 1 4. gucen 

| 170 end, not 

only to parſons and vicars who came in by preſentation or colla- 
tion, inſtitution, and induction; but likewiſe is ſuch miniſters 
who come in by donation ; or are oniy flipendiary Preachers or 
curatas; moſt of which are not corporations, nor have a legal 
ſucceſſion, and therefore are incapable of takmg 4 grant or con- 


 weyance of ſueh perpetual augmentation as 1s intended by the 
faid baunty.; and in many places it wauld be in the power of 


the donor, . impropriator, parſon, or vicar, 1% withdraw the 
allewanct which was before paid to the curate, or fone 
ſerving the; ture ; or in caſe of a chapelry, the incumbent of the 
mother church might refuſe to employ a curate and officiate there 
himſelf, and take the benefis of the augminitation,” whereby the 


maintenance of the curate would be ſunk in/lead of being aug + 


| bodies politic and corporate and have perpetual ſuceeſſron, and 
— a 0 8 -* | s he 


* 


mented ; it is enacted, that all Juch churches curacies or ehapels 


which ſhall he augmented. by the governarg 0 the {aid bounty 
Hall be from thenceforth perpetual cures anc * 2 See the 
6. 


. L 4A „ eee N 
mini/tars duly nominated and licenſed thereunto in law 
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curaq; or chapel doth appertain, all be exclude 


Curates. 


be capable to take in perpetuity; and the impropriators or pa- | 
trons of any augmented churches or donatives, and the rect: 


and vicars of the muther churches „ e fre? augmented 


from receiving 
any profit by ſuch augmentation, and ſhall pay to the miniſters 
officiating ſuch annual and other penſions and ſalaries, which 
by ancient cuſtom or otherwiſe, of right, and not of bounty, 
they were before obliged to pay. Vo 5 

And for continuing the ſucceſſion in ſuch augmented cures, 
hereby made perpetual. cures and hbenefices, and that the ſame 
may be duly and conflantly ſerved; if they ſhall be ſuffered to 


remain void for fix months, they fhall lapſe in like manner as 
| preſentative livings. * 5 


And by this ſtatute the augmented chapels being ex- 

eſsly made perpetual cures and benefices; if the incum- 
bents of ſych chapels have not before ſuch augmentation 
been qualified or qualified themſelves, according to the 
requiſites above ſpecified for perpetual curates, it may be 
adviſable, upon ſuch augmentation made, that they be no- 
minated de novo, and then perform the ſeveral particulars 
within the times required: Which nomination may be 


in this or the like form; 


ce To the right reverend father in God C. lord biſhop 


& of — A. B. of —— gentleman, ſendeth greet- 
„ ing. Whereas the curacy of the chapel of —— in 


<< in the county of ——— and in your lordſhip's dioceſe 


« of is augmented, or ſhortly intended to be 
« augmented, by the. governors of the bounty of the late 
© quyeen Anne, for the augmentation of the maintenance 


„ of the poor clergy; by reaſan whereof it is requiſite, 
that a curate ſhould be duly nominated and licenſed 
e to ſerve the ſaid cure, purſuant to the ſtatute in that 


% caſe made: I the ſaid A. B. do hereby nominate C. D. 
& clerk, (the perſon employed by. me in ſerving the ſaid 
© cure,) to be curate of the ſaid chapel of -; and 
and do humbly pray your lordſhip to grant him your 
licence to ſerve the ſaid eure, and to perform all di- 
« vine offices therein accordingly. In witneſs whereof, 
% have hereunto ſet my hand and ſeal, the- day 


of in the year of our Lord. Eon 460, 


. 1 


8 „ VDialmatica. 
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OR the leaſes of deans and chapters, and of every 
member of the chapter, in their fole or aggregate 
capacity ; ſee title Leaſes, „ 


1 -TYAL MATICA, was one of the ſacerdotal veſtments ; 
— ſo called from its having been at firſt woven in Dal- 
1 matia, Lind. 252. | W 
1 Darrein pzeſentment. 
1 N N aſſiſe of darrein preſentment, or laſt preſentation, 
07 lies when a man, or his anceſtors under whom he 
$11 claims, have preſented a clerk to a benefice, who is inſti- 
* tuted; and afterwards upon the next avoidance a ſtranger 
| I preſents a clerk, and thereby diſturbs him that is the real 
th patron. In which caſe, the patron ſhall have this writ, 
\ "8 directed to the ſheriff to ſummon an aſſiſe or jury, to in- 
{ (of quire who was the laſt patron that preſented to the church 
iP now vacant, of which the plaintiff complains that he is 
14 deforced by the defendant: And, according as the aſſiſe 
19 determines that queſtion, a writ ſhall iſſue to the biſhop, 
Fi to inſtitute the clerk of that patron, in whoſe favour the 
th determination is made, and alſo to give damages. 3 
'Þ Black}. B. 3· Ch. 16. a | 

14 But this courſe of proceeding is now become obſolete, 
{FW and ſuperſeded by the writ of guare impedit : And the learn- 
4 ing concerning them both is comprehended under the 
— title Advowſon. | | 

5 Deacon. See Oꝛzdination. 
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III. Of the ſeveral members of the chapter in their 
ſole capacity; as canons and prebendaries. ' 
IV. Of dean and chapter, as one body aggregate. 
V. Of deans of peculiars. _ "ba 
VI. CF rural deans. a 
I. Of deans. 


K 


I. There are four ſorts of deans and deanries ; of which Sever 
and of whom the law of this realm taketh knowledge. conn, 
The it is a dean who hath a chapter conſiſting of pre- 


bendaries or canons, ſubordinate to the biſhop, as a coun- 
eil aſſiſtant to him in matters ſpiritual relating to reli- 
gion, and in matters temporal relating to the temporalties 
of his biſhoprick: for ſeeing that it was impoſſible but 
that ſeas ſchiſms and herefies ſhould ariſe in the church, 
it was in chriſtian policy thought fit and neceſſary, that the 
burden of the whole church, and the government thereof 
ſhould not lie upon the © perſon” of the biſhop only; and 


therefore it was thought neceſſary that every biſhop with- 
in his dioceſe ſhould be aſſiſted with a council, to con- 


ſult with him in matters of difficulty concerning religion, 
and -deciding of the controverſies thereof; and alſo for the 
better ordering and diſpoſing of the things of the church, 
and to give their aſſent to ſuch eſtates as the. biſhop ſhould 
make of the temporalties of his biſhoprick ; for it was not 
convenient that the whole power and charge thereof 
ſhould remain in any one ſole perſon only. The ſecond is 
a dean who hath-no chapter, and yet he is preſentative, and 
hath cure of ſouls ; he hath a peculiar, and a court where- 
in he holdeth ecclefiaſtical juriſdiction; but he is not ſub- 
ject to the viſitation of the biſhop or ordinary; ſuch is 
the dean of Battel in Suſſex, which deanry was founded 
by king William the conqueror in memory of his con- 


queſt; and the dean there hath cure of ſouls, and hath ' 
. ſpiritual juriſdiction within the liberty of Battel. The 


third dean is eccleſiaſtical alſo, but the deanry is not pre- 
ſentative but donative, nor hath any cure of fouls, but he is 
only by covenant or condition ; and he alſo hath a court 


and a peculiar, in which he holdeth plea and juriſdiction 


of all ſuch matters and things as are eccleſiaſtical, and 
2 F 4 which 
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Cathedral dean. 


% 


. * E. 
Original inſtitu» 
tion of Ceanries, 


which do ariſe within his peculiar, which oftentimes 
extends over many pariſhes : ſuch a dean, conſtituted by 
commiſſion from the metropolitan of the province, is the 
dean of the Arches, and the dean of Backing in Eſſex; and 
of ſuch deanries there are many more. The fourth fort of 
dean, is he who is uſually called the rural dean; having 
no abſolute judicial power in himſelf, but he is to order 
the eccleſiaſtical affairs within his deanry and precinQ, by 
the direction of the biſhop, or of the archdeacon ; and is a 
ſubſtitute of the biſhop in many caſes, Hughes, c. 2. 

2. The dean which hath a chapter, ſuch as the 


dean of Canterbury, St Paul's, and the like, is ſer forth 


to be an eccleſiaſtical governor ſecular over the prebenda- 


5 ties, and canons in the cathedral church. Hug bes, c. 2. 


3 be inſtitution of deanries,, as alſo of the other ec- 
cleſiaſtical offices of dignity and power, ſeems. to bear a 
reſemblance and relation to the methods and forms of 
civil government, which obtained in thoſe. early ages of 
the church throughout the weſtern empire. Accordingly, 
as in this kingdom, for the better preſervation. of the 
peace, and more eaſy adminiſtration of juſtice, every hun- 
dred conſiſted, of ten diſtricts called tithings, every tithi 
of ten friborghs or free pledges, and every free (or frank) 
pledge of ten families; and in every ſuch. tithing there 
was 2 juſtice or civil dean appointed, for the ſubordinate 
adminiftration of juſtice ; ſo in conformity to this ſecular 
method, the ſpiritual governors the biſhops divided each 
dioceſe into deanries, (decengaries, or tithings), each of 
which was the diſtrict of ten pariſhes or churches ; and 
over every ſuch diſtrict they appointed a dean, which in 
Cities or large towns was called the dean of the city or 
town, and in the county had the appellation of rural 
dean. Ken. Paroc. Ant. 633. 634. echt 
The likę office of deans began very early in the greater 
monafleries, eſpecially in thoſe of the Benedictin- order; 
where the whole convent was divided into decuries, in 
which the dean or tenth. perſon did preſide over the other 
nine; took an account of all their manual operations; 
ſuffered none to leave their ſtation, or to omit their particu- 
lar duty without expreſs leave; viſited their cells or dor- 
mitories every night; attended them at table to keep or- 
der and decorum at their meals; guided their conicience; 
directed their ſtudies; and obſerved their convenſation : 
and for this purpoſe held frequent chapters, wherein they 
took publick cognizance of all irregular practices; and 
impoſed ſome leſſer penances; but ſubmitted all their 

* 


* 
— 


forth 


2. 


him alone. Ken. Par. Antig. 634, 635. 


# 


a 


And te office of dean in ſeveral colleges in the univer- 
ſities, ſeemeth to have ariſen from the ſame foundation, 
And the inftitution of cathedral deans ſeemeth evidently 


to be owing to this practice. When in epiſcopal ſees, 


the biſhops diſperſed the body of their clergy by affixing 


them to parochial cures; they reſerved a college of prieſts 


or ſecular canons' for their counſel and aſſiſtance, and for 


the conſtant celebration of divine offices in the mother or 


cathedral church, where the tenth perſon had an inſpect- 


ing and preſiding power, till the ſenior or principal dean 


ſwallowed up the office of all the inferior, and in fub- 


ordination to the biſhop was head or governor of the 


whole fociety. His office was, to have authority over all 
the canons, preſbyters, and vicars; and to give poſſeſſion 
to them when inſtituted by the biſhop ; to inſpect their 
diſcharge of the cure of ſouls ; to convene chapters, and 


preſide in them, there to hear and determine proper cauſes; 


and to viſit all churches once in three years within the 
limits of their juriſdiction. The men of this dignity 
were called archipreſbyters, becauſe they had a ſuperintend- 


ence or pritnacy over all their college of canonical prieſts ; ” 
and were likewiſe called decani chriſtianitatis, becauſe their 
chapters were courts of chriſtianity, or eccleſiaſtical ju- 


dicatures, wherein they cenſured their offending brethren, 
and maintained the diſcipline of the church within their 


own precinas. Ken. Par. Ant. 634, 635. 


$ » 
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4. Deans of the old foundation come in by election of Dean how ap- 


the chapter upon the king's conge d'eſlire, with the royal pointes. 


aſſent, and confirmation of the biſhop, much in the ſame 
way as the biſhops themſelves do: but (generally) the 
deans of the new foundation come in by the king's letters 
patents; upon which, they are inſtituted by their reſpec- 


tive biſhops; and then inſtalled upon a mandate, purſuant 


to fuch inſtitution, and directed to the chapters. Gih/. 


173. ; | 
Which diſtinction between the old and new founda- 


tions came in after the diſſolution of monaſteries, when 
king Henry the eighth having ejected the monks out of 
the cathedrals, placed ſecular canons inftead of them: 
thoſe whom he thus regulated, are called the deans and 

: chapters 
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chapters of the new foundation; ſuch are Canterbury» 
Wincheſter, Worceſter, Ely, Carliſle, Durham, Ro- 
cheſter, and Norwich. And beſides theſe, he erected five 
cathedrals de novo, and endowed them out of the eſtates 
of diſſolved monaſteries, viz, Cheſter, Peterborough, Ox- 
ford, Glouceſter, and Briſtol : which were by him made 
epiſcopal ſces, as alſo Weſtminſter, but the biſhoprick of 
this laſt place was altered again, and the monaſtery turned 
: into a collegiate church by queen Elizabeth. Fohnſ, 54. 
Deanry held in 5. Dr Godolphin fays, where a dean is made a biſhop, 
commendtam 'with-a diſpenſation from the king to hold the deanry not- 
_ .- withſtanding the biſhoprick, ſuch diſpenſation continues 
bim dean as before, by force and virtue of his former 
title, to all intents and purpoſes; ſo as that he may con- 
firm, or make leaſes, or do any other act as dean, as if 
be had not been made a biſhop at all. God. 112. 
Day a üne- 6, Deanries are ſine-cures, that is, they have not the 
cure. dene in „ God. ee e 
Therefore perſons admitted to deanries need not by the 
13 El.. 12. to ſubſcribe the thirty- nine articles before 
the ordinary; nor to read and declare their aſſent to the 
fame, as perſons admitted to benefices with cure are re- 
- quired to do by the ſaid ſtatute, Gib. 808. 817 
But other wile, the ſame oaths, ſubſcriptions, and de- 
clarations are required to be taken and made by them, as 
by other perſons qualifying for ecclefiaſtical offices. 
Whether it h a 7. Dr Godolphin faith, the dean may be a layman ; as 
lay office. was the dean of Durham, by ſpecial licence and diſpenſa- 
tion from the king; but that is rare and a, ſpecial. caſe, 
and is not common and general, and therefore not to be 
brought as an example. God. 36. 
And Dr Watſon ſays, altho'.in former time a lay- 
man might have taken a title to a deanry; yet now by = 
ſtatute of the 13 & 14 C. 2. c. 4. a perſon muſt have 
prieſt's orders to qualify him for the ſame, Maiſi c. 14. 
But Dr Gibfon ſaith, a deanry is a promotion merely 
ſpiritual; and might never be poſſeſſed, regularly, by any 
perſon but who was of the order of prieſthood. This is 
plain from the ancient name, archipreſbyter, or head preſ- 
byter of the college of preſbyters, and from the ſeveral rules 
of the canon law, expreſsly requiring, that none be conſti- 
tuted archipreſbyters or deans, but preſbyters only: — no 
biſhop in his church ſhall preſume to ordain an archipreſbyter 
or dean, unleſs they be preſbyters. Which tho” the glos 
qualifies, by ſaying, it it ſufficient if be be ſuch that ina 
ſhort time he may be promoted to that order, as being already 
p | | 3 e 


4 — — — — —— — - 
4 £4 ns IEF: L 
= — fo I - 
— — — a” 


K 

F 4" 

195 

1 if 

19 
ul 
: 1 
14 


PS... 
LA 
* 


re re- 


d de- 
m, as 


9 as 


zenſa- 
Caſe, 


to be 


lay- 
y the 
= 
14. 
nerely 
y an 
his . 
preſ- 
rules 
onſti- 
— 70 
Myter 
gloſs 
4 in a 
ready 
of 


of inferior orders; yet it was never underſtood, that dean- 


ries might be held, as temporal promotions, by mere lay- 


men; which is a notion entertained by ſome, againſt all, 
law reaſon and antiquity,” upon an irregular. ce or 
two ſince the reformation; and urged, that ſo it would 
ſtill have been, had not the laſt act of uniformity made 
the order of prieſthood a neceſſary qualification of being 
admitted to any eceleſiaſtical promotion or dignity. That 
it was ever made a queſtion, whether a deanry was a 
mere temporal or ſpiritual promotion, could be owing: to 
nothing but the inſtances juſt now referred to, and the 
not lenowing or not conſidering the original nature and 
deſign of the office; in conformity to which, in the caſe 


of Goodman and Turner in the tenth year of queen Eli- 


zabeth (Dyer 273. ö.) where the point in iſſue was the 
validity of a leaſe, the juſtices unanimouſly agreed, that 
it was a ſpiritual promotion, and accordingly the legality 
or illegality of the deprivation of Goodman had been tried 
(without any exception of either party ſo-far as appears) 

in the ſpiritual courts; viz. before the biſhop, archbiſhop, 


and delegates ſucceſſively. 616. 173. * 3 
8. The title of dean is a title of dignity; which be- Deanry a dignity. 


n to this ſtation as having eccleſiaſtical adminiflration 
with juriſdiction or power annexed, as the civilians defined 
a dignity in the caſe of ' Broughton and Goufley,' E. 43 
El. and more eſpecially as coming within all the three 
qualifications of a dignity as laid down by Lindwood, — a 


dignity, he 5 is known, 1. From the adminiſtration of 


eccleſiaſtical affairs with juriſdiction. 2. From the name and 
preference which he hath in the choir and chapter. 3. From 
the cuflom of the place. By which rule, no ſtations in the 
cathedral] church, under the degree of a biſhop, or dig- 
nities ſtrictly ſpeaking, beſides thoſe of the dean and arch- 
deacon; unleſs where juriſdiction is annexed to any of 
the reſt, as in ſome caſes it is to prebends and others. 


Gibſ, 173. | 


This title of dignity, as annexed to deanries, may per- 
haps be one reaſon of what the law books affirm, that if 
lands be given by licence to a dean and chapter of ſuch 
a place, or a leaſe be made by them, or a writ be brought 
againſt the dean; ſuch grant leaſe and writ ſhall be good, 
tho' the dean is mentioned only by his titie of dignity, 
and not byfhis proper name. Gibſ. 173. | 


If a dean take an obligation to him and his ſuc- Bond given to a 
ceſſors, it goes to his executors; which holds true alſo as _ and his ſuc- 
to a biſhop, parſon, vicar, and the like, God. 55. ceſlors, 
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Poſſeſſions of 


deau es. 


chapter to hold by 


to. The biſhop, dean, and chapter (that is preben- 
daries or canons), and all other perſons os om unto, 
or having any thing to do in any cathedral churches, at the 
firſt, and in ancient times, held. their poſſeſſions. together 
in groſs ; but afterwards: for:the avoiding of confuſion and 
for better order, and for ſome other ſpecial cauſes known 
to the king and ſtate of this realm, the ſame were after- 
wards by them ſevered and divided; and part of the lands 
and poſſeſſions belonging to the ſame church were aſſigned 
to the biſhop and his ſucceſſors to hold by themſelyes, 
and other parts thereof were aſſigned unto the dean and 
themſelves, of which lands they have 
ever fince continued ſeverally ſeized in their ſeveral capa» 
eities. Hughes, c. 2 b 

Concerning the poſſeſſions of deans and others of the 
new foundation, it is enacted by the 34 & 35 H. 8. c. 21. 
that the king's grant te the nemo foundations ſhould be good; 
notwithflanding any miſrecital of name, place, or date. 
And by the 35 El. c. 3. Foraſmuch as divers. doubts have 
ariſen touching the ſurrenders of religious houſes, and the uali· 
dity of the ereclions of deans' and chapters made by king Hen, 8, 


© notwithſtanding | the aforeſaid flatute; it is ena&ted, that all 


eftates of religious houſes ſurrendred to ling Hen, 8. ſhall be 
adjuuged to have been lawfully in the poſſeſſion of the ſaid king, 
notwith/landing any defett in the ſurrender ; and all letters 
patents made by the ſaid king, for the erection foundation in- 
corporation or endowment of any dean and chapter, Mall be re- 
puted taken and adjudged, to have been good perfect and ef- 
feftual in the law, for all things therein contained, actor ding 
to the true intent ana meaning of the ſame, any thing matter 
or cauſe to the contrary thereof in any wiſe notwithſtanding, 
Many years before this, in the eighth year of the 
queen, 'we.find a bill in the houſe of lords (for the con- 


firmation of late erected deanries and prebends) read a 


ſecond time and committed; but it proceeded no further. 
Whereupon, great diſturbance having been giyen to the 
deans and chapters of the new foundation, under pretence, 
that che poſſeſſions thereof were paſſed by letters patents 
of concealment; they did this year unanimouſly apply 
themſelves to the lord treaſurer Burleigh, for a confirm- 
ation of them by parliament: as appears from a letter ſent 
by them from the convocation houſe, bearing date Mar, 
16. 1592, in which they beſeech him, that by his ho- 
nourable mediation and countenance, a remedy may at 


this parliament (by confirmation of the ſaid grants) be 
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Wbt * a" bee the preſent act, in hk —_—_ 


years after, 'divers perſons, labouting a di 
cathedral church of Norwich, under the old pretence of 


43. 


of the Hee foundat ons; StwithRand{i 77 N — e 
olution of the 


concealments, brought this mutter te a folemn hearing; 

and it was declared, that if an imperſection were in the | 
tranſlation made by king Hen. 8. from prior and convent i 6 
to dean and r this act had made jt clear and with- 

out queſtion o which lord Coke ſubjoins, that all 

defects are remedied by this moſt excellent act of parlia- 

ment, the fatal plea to all concealment as to thoſe poſeſ- 

fions adding, that though the cafe under conſideration 

did only concern the church of Norwich, it would ferve 


as well = many other cathedral churches, Gif. 184. 


9 
? . 152 dean ought to viſit his chapter. God. 55 Dean to viſit the 
Aba of ancient time, the canons made their confeffions bapter. 
to the dean; and Zindwood ſays, that the canons are un- 
der the dean as to the cure of ſouls. God. 55. | 
12. The dean may make a depitty or ſubdean, to'ex- Dean may make 
erciſe the ' ſpiritual ſuriſdiction; yet ſuch deputy cannot z deputy, 
charge the poſſeſfions of the church, ſo as to confirm 
leaſes, unleſs it be otherwiſe provided by the local ſta | 
tutes. God. 55. Watfe c. 44. | 
13. Every dean mal de liver i in his cathedral elitr — of the 
fourſcore and ten days, conjunctim or diviſim, in every 
year at the leaſt, and then ſhall continue there in preach- 


| ing'the word of God, and keeping good hoſpitality, ex- 


cept he ſhall be otherwiſe let with weighty and urgent 
cauſes to be approved by the biſhop, or in any other law- | 
ful fort Aſpens ed with. Can. 42. 885 
14. Deans in cathedral and Glegiate chesches, ſhall pong torn pug 
not only preach there in their own perſons ſo often 28 ao 
they are bound by law ſtatute ordinance or cuſtom, but 
{hall likewiſe preach in other churches of the ſame dioceſe 
where they art reſident, and eſpecially in thoſe places 
whence they or their church receive any yearly rents or 
rofjts. Ant in caſe they themſelves be ſick, or lawfully 
abſent, they ſhall ſubſtitute ſuch licenſed preachers man 
ſupply their türns, as by the biſhop ſhall be thought meet 
1 2 in cathedral churches. And if any etherwifſe 
eglect or omit to ſuply his courſe as is aforeſaid, the 
0 offer ſhall” be puniſhed by the biſhop, or by bin ort 
them to whom the juriſdiction of that church apper- . 


raineth, According t to che quality of the offence. Car. 


ty 
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In ſome places 
two chapters. 


Capacity to take 
or purchaſe, 


and chapters. 


15. By the 28 H. 8. c. 11. The profits of a deanry 
during the vacation ſhall go to the ſucceſſor, towards the. 


e of ** firſt fruits. 0 
5 e 3 


BY A 8 of a cathedral church confi ſteth of per- 
ſons eccleſiaſtical, canons and prebendaries, whereof the 
dean is chief, all ſubordinate to the biſhop to whom they 
are as affiſtants in matters relating to the church, for the 
better ordering and diſpoſing the things thereof, and for 
confirmation of ſuch leaſes of the temporalties and offices 
relating to the biſhoprick, as the biſhop from time to time 
ſhall happen to make. God. 58. 

And they are termed by the canoniſts capitulum, being 
a kind of head, inſtituted not only to aſſiſt the biſhop in 
manner 3 but alſo anciently to rule and govern 
the dioceſe in the time of vacation. Gad 4 5 

Of theſe chapters, ſome are ancient, . new: the 


neyy are thoſe which are founded or tranſlated by king 


- Hen. 8. in the places of abbats and covents, or priors 
and covents, which were chapters whilſt they ſtood, and 
theſe are new chapters to old biſhopricks; or they are 
thoſe which are annexed unto the new biſhopricks found - 
ed by king Hen. 8. "my are therefore new Chapters to new 
biſhopricks. 1 nfl. 9 

The chapter in ho . church i is more properly 
called a college; as at Weſtminſter and Windſor, where 
there is no epiſcopal ſee, Meod, ö. 1. c. 3. 
2. There may be a chapter without any dean; as the 
chapter of the collegiate church of Southwel ; and grants 
by or to them are as 5 as other grants by dean and 
chapter. Matſ. c. 38. 

In the cathedral 8 See and Landaff, 
there never hath been any dean, but the biſhop in either 
is head of the chapter; and at the former the chantor, 
at the latter the archdeacon preſides, in the abſence of 
the biſhop or vacancy of the ſee. Jobnſ. o. 

3. One biſhop. may poſhbly have two chapters, and 
that by union or conſolidation: and it ſeemeth that if a 
diſbop bath two chere both muſt confirm his levies, 


God. 58. 
4. A chapter of it ſelf, is not capable to take by pur- 


chaſe, or gift, without the dean, who is the head of it. 


This was agreed in Eyre's caſe (Mo. 5 .); but whereas 


in n che leaſe there mentioned (made by the W 4 
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York) of a field in Batterſea, one article was, that during 
the vacancy of the archbiſhoprick, the rent ſhould be paid 
to the chapter of York, as in their awn proper right 3 up- 
on a queſtion raiſed, whether a chapter could receive 5 | 
rent, it was agreed that they could; © becauſe they are 
perſons of which the law takes notice, and to whom 


therefore ſuch payment might be made; and tho' it ſhould | 


appear afterwards that they could not. receive it in their 

own proper right, that defect would not hinder the pay- 

III. Of the ſeveral members of the chapter in their fole 
capacity; as canons, and prebendaries. 0 


1. Tha books do generally. confound; the:twa;/words Difcreace be 


 prebend and prebendary : whereas the former ſignifieth the toren prevent 


office, or the ſtipend annexed to that office; and the lat- . 
ter ſignifieth the officer, ot perſon, who executeth the of- 
fice and enjoyeth ſuch ſtipend. | teh 

2. Lord Coke ſaith, a prebendary was fo called pros prebendery, 
bendo, from the aſſiſtance he affordeth to the biſhop z ee ſo called. 
whereas he had his name, on the contrary, from the a- 
ſiſtance which the church affordeth him, in meat drink 
and other neceſſaries. Gibſ. 172. | 


3. A prebend, is an endowment in land, or penſion in Prebend, what, 


money, given to a cathedral or conventual church in præ- 


bendam ; that is, for a maintenance of a ſecular prieſt or 

regular canon; who was a prebendary, as ſupported by 

the ſaid prebend. Mer. Par. Ant. Gl. | | | 
4. A canomry alſo is a name of office; and a canon is Canonry. © | 

the officer in like manner as a prebendary; and a prebend 

is the maintenance or ſtipend both of the one and of 

the other. Grb/. 172. _ | 44 Ts" 

5. Prebendaries are diſtinguiſhed into thoſe which are Two kinds of 
called ſimple and dignitary, A ſimple prebendary is ſuch brebendaries. 
who hath no cure, and who hath. no more but his revenue | 
for his ſupport; and a dignitary prebendary hath always 
a juriſdiction annexed, and for this reaſon he is called a 
dignitary, and his juriſdiction is gained by preſcription; 


6. Of common right the biſhop is patron. of all the Prebendary, how 


prebends, : becauſe the poſſeſſions were derived from him. pointed. 
Ged. 52. 7 VCC 
And in ſuch caſe he doth prefer to them by collation, 
which is the ſame thing with inſtitution, ſaving that no 
preſent is made; but if a prebend be in the gift of 

| | a lay- 
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Hs, 
apter | | 


2 Teymit. the patron. doth 'preſent to the bing "who 


doth inſtitute in like manner as to another benefice ;. and 
then the dean and chapter do induct them, that is, after 


ſome ceremonies, place them in a ftall in the cathedral 


ehurch, to which whey belong; whereby they are ſaid to 


have a place in the choir. . alſ. c. 15. 


In the caſe of Clarke againſt the biſhop of Bach . 
11 G. 2. A mandamus was granted to admit the plain- 
tiff to a canonry or prebend of Sarum, and to 985 
indũct and inveſt bim therein; tho' it was ſtrongly op- 
poſed on the rule to ſhew cauſe, as turning the common 
law remedy by quare im pedit into another chanel. But 
the court ſaid, that tho® formerly mandamus's were not 
ſo frequent, eſpecially where the party had another re- 


medy; yet they being found to be more expeditious and 


leſs expenſive, had been given into of late. And as to 


tere being another remedy; it might be ſaid equally in 
caſes where an affiſe or an action upon the caſe would 


try the right, and yet that was never thought a ground to 


deny a mandamus : ſo that the writ was ordered, but 
- never iſſued, the parties agreeing to refer the diſpute, N 
Strange, 108 2. 


Prebends are ſome of them donative. At Weſtmin- 
ſter, the king collates by patent ; and by virtue thereof, 
the prebendary takes poſſeſſion. hong Wente or in- 
duction. Fobnſ. 8 5. Waif. c. 15. 

And the king at this day is patron of moſt of the great 
prebends. John nſ. 28, 29. 

7. No perſon may hold more than one Ty? + the 
ſame church : and this is agreeable to FRE rule of the an- 


cient canon law. Gibſe 174. 


So if a prebendary accepteth of a PAY his bats 
is void by ceſſion; ſo if he is made a b:/hop, the king pre- 
ſents to his prebend. Nelſ. Preb. 


But the acceptance of a deanry muſt be underſtood to 


be in the ſame church; therefore 11 Ed. 3. the biſhop of 


Durham having preſented 4 clerk to a prebend of the 
church of St. Andrew, and afterwards the ſame perſon 


being preſented to a deanry in that church, it was held 
that the king ſhould recover the preſentation to this pre- 


bend, becauſe one and the ſame perſon cannot poſſefs two 
prebends in one and the ſame church; but then it muſt 
be - underſtood of a prebendary who is a compleat mei- 
ber of the chapter, that is, one who hath a place in the 
choir and a vote in the chapter; for an archdeacon may 


* either a dean or ere of chat church where he is 
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a rchdeacon; becauſe as ſuch he hath no vote in the chap- 
ter. Nelſ. Preb. 
8. Formerly, a layman (Dr Watſon ſays) night bave Whether a pro- 
taken a title to a prebend 3 but now by the act of uni- bend is a lay-fee 
formity of the 13 & 14 C. 2..c. 4. no perſon is capable | 
of being admitted to any eccleſiaſtical promotion, who is 
not in prieſt's orders. Fate c. 14. | 
9. The poſſeſſions of the dean and chapter are for the Separate poſſeſ- 
moſt part divided; the dean having one part alone in $993. 
right of his deanry, and each particular prebendary a cer- . 
tain part in right of their prebends ; the reſid ue the dean 
and chapter have alike; and each of them i is to this pur- 
poſe incorporate by himſelf. God. 52. 
- Fora prebendary, who hath a tina eſtate, and hath 
alſo a vote in the chapter; is a corporation ſole in re- 
fpe& of the one, and at the ſame time is a member of a 
corporation aggregate in reſpe& of the other. Johnſ. 61. 
10. If the cathedral church be in one county, and the Quare impedit to 
corps (body, or eſtate) of the prebend be in another coun- bo brought in the 
ws ; a writ of quare impedit ſhall be brought in the coun- eachedtal is. 
ty of the cathedral, where the office, or the foundation of 
the right to the corps is, and not in that where the on 
lies.  Grbſe 174. 

11. By the yearly land tax acts y bercas the rents How to be 
and revenues belonging to the refidentiaries of the cathedral charged to the 
churthes are chargeable to the land tax, and in ſome caſes the cp 
overplus of the ſaid rents and revenues, above ſuch tax repairs 
and other charges, is to go in ſhares for the maintenance of the 
ſaid refidentiaries which ſhares are diminiſbed by the ſaid land 
tax; in ſuch caſes the ſaid reſidentiaries ſhall not be further 
chargeable as enjoying fees of * out of the ſaid rents and 55 
revenues. 

12. It doth not appear that canons or prebendaries have prebend a fines 
cure of ſouls in any reſpect; they are indeed for the moſt core. 
part inſtituted, but not to the cure of ſouls. John 86. 

So. that a prebend and a parochial benefice are not in- 
compatible; but both may be holden. together, PRIN 
any diſpenſation. Jabnſ. 91. 

And for the ſame 6.46 2 he who takes a title to a 
prebend, is not thereby obliged by the 13 El c. 12. to 


.fubſcribe or read the thirty nine articles; but otherwiſe, 


he muſt take the ſame oaths, and make and ſubſcribe the 
ſame declarations, as other perſons qualifying for eccle- 


| ſiaſtical offices. 


13. No prebendaries nor canons in cathedral or colle- Reſidency 
giate churches, having one or more benefices with cure 
(and not being reſidentiaries in the ſame cathedral or col- 

Vor. II. G * 
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Dtans and chapters 


legiate churches), ſhall under colour of their ſaid pre- 
bends, abſent themſelves from their benefices with cure, 


above the ſpace of one month in the year; unleſs it be 


for ſome urgent cauſe, and certain time, to be allowed 
by the biſhop. And ſuch of the faid canons and preben-+ 
daries, as by the ordinances of the cathedral or collegiate- 
churches do ſtand bound to be reſident in the ſame, ſhall 


ſo among themſelves ſort and proportion the times of the 


year, as that ſome of them always ſhall be perſonally re- 


| Profits of a pre- 
bend, during the 
vacation. 


ſident there; and all ſuch reſidentiaries ſhall, after the 
days of their reſidency appointed by their local ſtatutes 
or cuſtoms expired, preſently repair to their benefices, or 
ſome one of them, or to ſome other charge where the 
law requireth their preſence, there to diſcharge their du- 
ties according to the laws in that caſe provided. And the 
biſhop of the dioceſe ſhall ſee the fame to be duly per- 
formed and put in execution. Can. 44. | 

14. Prebendaries and canons in every cathedral and 
collegiate church, ſhall not only preach there in their 
own perſons, ſo often as they are bound by law ſtatute 
ordinance or cuſtom, but ſhall likewiſe preach in other 
churches of the ſame dioceſe where they are reſident, and 
eſpecially in thoſe places where they or their church re- 
cei ve any yearly rents or profits. And in caſe they them- 
ſelves be ſick, or lawfully abſent, they ſhall ſubſtitute 
ſuch licenſed preachers te ſupply. their turns, as by the 
biſhop ſhall be thought meet to preach in the cathedral 
churches. And if any otherwiſe negle& or omit to ſup- 
ply his courſe, as is aforeſaid, the offender ſhall be puniſhed 
by the biſhop, or by him or them to whom the juriſdic- 
tion of that church appertaineth, according to the quality, 
of the offence. Can. 43. 

15. Dr Gedolphin faith, that after the death of a pre- 
bendary, the dean and chapter ſhall have the profits. 
Gad. 52. : #: \ 6:85 

But by the ſtatute of the 28 H. 8. c. 11. the profits 
of a prebend, during the vacation, - ſhall go to the ſuc- 
ceſſor; towards the payment of his firſt fruits. 
In order to reconcile which, perhaps the diſtinction 
may be this: that the iſſues of thoſe poſſeſſions which he 
hath in common with the reſt of the chapter, ſhall after 
his death be divided amongſt the. ſurviving members of 
the chapter; but the profits of thoſe poſſeſſions which he 
hath in his ſeparate capacity, as a ſole corporation of him- 
ſelf, ſhall be and inure to his ſucceſſor. 
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16. A preberidary leaving a houſe, by death or ceſſion, Dilapidations. 


out of repair; he or his executors ſhall be liable to a 


ſuit of dilapidation, tho' it was not annexed to the pre- 


bendal ſtall. This was declared in the court of king's 
bench, T. 35 C. 2. in the caſe of Dr Sands againſt the 
executors of his predeceſſor, the reſidentiary prebendary in 
the church of Mell, where the biſhop appoints to each 
prebendary What houſe he thinks fit. For altho' the 
houſe is not parcel of any particular prebend, it muſt 
be aſſigned to ſome particular prebend; and when it is 
ſo aſſigned it is part of the prebend, and ſhall be liable 
to a 1uit for dilapidations. Wherefore in this caſe the 
court refuſed; to grant a/prohibition. | Grbſe, 174. Skin, 
121. 132 SAS 2 | . R 


IV. Of dean and chapter as one body aggregate. 


2 Dean and chapter is a body corporate ſpiritual, con- Dean and chap- 
ſiſting of many able perſons in law, namely, the dean what. : 


who is chief, and his prebendaries; and they together 
make the corporation. God. 51. | | 


2. They were originally ſelected by the biſhop from Ho : 
amongſt his clergy, as counſel and aſſiſtants to hi but 8 


they derive their corporate capacity from the crown. 


God. 52. | 


3- By degrees the dependance of the dean and cha ter Their d © 
on the biſhop, and their relation to him, grew leſs 7 dence on t he 


lefs; till at laſt the biſhop hath little more left to him 


than the power of viſiting them, and that very much li- 


mited: and he is now ſcarcely allowed to nominate half 
of thoſe to their prebends, who all were originally of his 
family. Jobnſ. 54. 2 RolPs Abr. 229. | | 

Nevertheleſs, the dean and chapter may not alter the 
ancient and approved uſages of their church, without 
conſent of the bithop; and if they do, ſuch innovations 
are declared void by the canon law. Gibſ. 174. 


op. 


4. In the ſaxon times, there was no delegation of the Their juriſdie- 


courts ; for the biſhops did fit in perſon in the county 
courts, and there heard eccleſiaſtical cauſes. 1 Still. Eccl. 


. caſes. 242. 8 


But now the exerciſe of the biſhop's power is ſome- 
times reſtrained by ancient compoſitions; as is ſeen in 
the two ancient eccleſiaſtical bodies of St. Paul's and | 
Litchfield, And where the compoſitions are extant, both 


parties are equally bound ta obferve the conditions and li- 


2 e mitations 


biſhop's juriſdiction, to the ſeveral officers of the biſhop's %. 


84 Deans and chapters. 
mitations thereof. By the remiſſneſs and abſence of the 
biſhops of Litchfield from their ſee, in going to Cheſter, 
and then to Coventry, the deans had great power lodged 
in them, as to eceleſtaſtical juriſdiction there; and after 
long conteſts, the matter came to a compoſition in the 
year 1428; by which, the biſhops were to viſit them but 
once in ſeven years, and the chapter bad juriſdiction over 
their own peculiars. So in the church of Sarum, the 


dean hath very large juriſdiction; which makes it pro- 


bable to have been very ancient; but upon conteſt it was 

ſettled by compoſition between the biſhop, dean, and 

chapter in the year 1391. And where there are no com- 

poſitions, it depends upon cuſtom, which limits the ex- 
| erciſe, altho? it cannot deprive the biſhop of his dioceſan 
: right. 1 Still. Eccl. caf. 241, 242. 

And beſides that authority which deans and . 
have within their own bodies, they have fometimes an 
eccleſiaſtical juriſdiction in ſeveral neighbouring pariſhes, 
and deanries; and this eccleſiaſtical juriſdiction is exe- 
euted by their officials. And they have alſo temporal 
juriſdiction in ſeveral manors belonging to them, as well 
as biſhops, where their Rewards keep courts, Jobnſ. 56. 

| | Mood, b. 1. c. 3. 

Making of fl- 5. A ſtatute made by dean and ae to bind their 

tutes. ſucceſſors, and not themſelves; is void, and ſo declared 
by the canon law; foraſmuch as it is not equitable that a 
man ſhould lay that burden upon nn which he will 
not bear himfelf, 

Grants made to 6. It ſeemeth that at the common law, by the gift or 

them, grant of lands to the dean and chapter, as a corporation 
aggregate, the inheritance or fee ſimple may paſs to them 
without the word ſucceſſors; becaufe in conſtruction of 
3 ſuch body politick is ſaid never to die. God. 58. 

beenden des dra 

guardians of the Fs of the ſpiritualties of . the biſhoprick during the va- 

e 8 cation, altho' the archbiſhop now uſually bath that right 

by preſcription or compoſition. but when the archbi- 

ſhoprick is vacant, the dean and chapter of the archiepiſ- 


copal ſee are guardians of the WE throughout the 


province. Ged. 55. | 
Prefentation of 8. Dr Watſon ſays, if a corporation do preſent their 


— paring head, as if the dean and chapter do preſent the dean to a 


7 benefice, it is void; but if they preſent one of their pre- 
bendaries, it is good.  Waife. c. 20. 
| Whether thefur= . The ſurrender of the ands and poſſeſſions of a dean 
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Deans and chapters. 


dachiind in the caſe of the dean and chapter of Norwich, 


who having conveyed their lands to king Edward the 


ſixth, and being incorporated anew, and their lands re- 
granted, made a leaſe by their old name; and it was ad- 
judged, to be a good leaſe, becauſe notwithſtanding the 
ſaid conveyance of the lands, the old corporation of king 


Henry the eighth remained. The reaſon of which was, 


that the two principal ends, for which deans and chapters 
were inſtituted (the firſt to adviſe the biſhop in ſpiritual- 
ties, the ſecond. to reſtrain: him in temporalties) might 
well be anſwered by them, tho? they had no temporal poſ- 
ſeffions. Gibſ. 173, 4. 3 Co. 73. + 

In like manner, if the corps of a prebend is a manor, 
and. no more, if the manor is recovered from him by title 
paramount, notwithſtanding ſuch recovery the perſon re- 
mains a prebendary of the church, becauſe he hath a ftall 
in the choir, and a voice in the chapter. 3 Co. 75. 


10. There have been many diſputes concerning the pn, 
- deans and chapters of the new foundation; which altho' ters 


85 


and chape 


of the new 


agitated ſometimes in the courts at Weſtminſter, do not foundation, 


appear as yet to have received a full and final determina- 
tion: particularly, with regard to the validity of their 
local ſtatutes; and then (ſuppoſing their validity), with 
regard alſo to the conſtruction of thoſe ſtatutes themſelves 
in divers inſtances. das ihe > | 
In order to obtain a diſtindt knowledge whereof, it 
will be neceffary to inveſtigate the hiſtory of this matter, 
throughout the following periods of time; namely, from 
the firſt erection of the ſaid deanries and chapters, in pur- 
ſuance of the act of the 31 H. 8. to the firſt year of the 
reign of queen Mary; from the firſt year of queen Mary, 
to the firſt year of queen Elizabeth; from the firſt year 
of queen Elizabeth to the ſixth year of queen Anne; 
and from the ſixth year of queen Anne, to the preſent 
OL iq er; chad gp 

(t) By the 31 H. 8. c. 9. power of foundation and 
erection is given to the king as followeth : Foraſmuch as 
it is net unknown, the ſlothful and ungadly life which hath been 
uſed among all thaſe ſorts which have born the name of religians 


folk, and to the intent that from henceforth many of them might 
be turned to better uſe, as hereafter ſhall fallow, whereby God's 


word might be the better ſet forth, children brought up in 
learning, elerks nouriſhed in the uni verſities, old ſervants decayed - 
to haue livings, alms houſes of poor foll to be ſuſtained in, rea- 
ders of greek hebrew and latin to have good ſtipend, daily aims 
to be miniſired, mending of 8 exhibition for miniſlers 

| 15 83 | = Of 
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If 86 _- Deans and chapters. 
of the church ; it is thought therefore unto the king's highnes 
moſt expedient and neceſſary, that more biſhopricks, collegial and 
cathedral churches ſhall be eftabliſhed inflead of theſe aforeſaid reli- 
gious houſes, within the foundation whereof theſe other titles afore 
rehearſed ſhall be eflabliſhed': It is therefore enacted, that the 
king ſhall haus power to declare and nominate by his litters pa- 
3 | rents, or other writings to be made under his great ſeal, ſuth 
wt: | number of biſhops, fuch number of cities (ſees for biſhops ), ca- 
| Dieadval churches and dioceſes, by metes and bounds, for the exer- 
1 ciſe and miniſtration of their epiſcopal offices and adminiflration 
i i as Hall appertain ; and to endow them with ſuch poſſeſſions, 
after ſuch manner form and condition, as to him ſhall be thought 
neceſſary and convenient; and alſo ſhall have power to make and 
deviſe tranſlations, erdinances, rules and flatutes, concerning 
them all and every of them, and further to do every other thing 
which he ſhall think requiſite for the good perfettion and accom- 
pliſhment of his ſaid mojt godly and gracious purpoſes touching 
16e premiſ/es, or any other charitable or godly deeds to be deviſed 
| v I him concerning the ſame; and that all ſuch tranſlations, no- 
=. minations of biſhops, cities, ſees, and limitations of dioceſes for bi- 
ſhops, erection, eſtabliſhments, foundations, ordinances, ſlatutes, 
rules, and all other things which ſhall be deviſed and expreſſed by 
his ſundry and ſeveral letter patents, or other writings un- 
der his great ſeal, touching the premiſſes, or any of them, or 
any circumſtances or dependencies thereof, neceſſary and requiſite 
for the perfection of the premiſſes, ſhall be as effeftnal to all 
mtents and purpoſes, as if done bythe authority of parliament. ' 
In purſuance of this power, the king did erect the ſe- 
veral ſees, deanries, and churches before mentioned; and 
in the charters of their foundation, with reſpe& to the 
matters before us, did ordain as followeth : Rex omnibus ad 
quos, Se. ſalutem. Cum nuper cenobium quoddam ſeu domus 
regularium canonicorum, quod, dum extitit, prioratus, ſeu domus 
canonicorum regularium beatæ Mariæ virginis Carliolenſis vulgo 
vocabatur, algue omnia et ſingula ejus maneria, dominia, meſ= 
ſuagia, terras, tenementa, hareditamenta, dotatianes et paſſeſſianes 
certis de cauſit ſpecialibus et urgentibus per Lancelotum ipfius 
nuper cenobii ſfue domus canonicorum regularium priorem et 
ejuſdem loci conventum, nobis et heredibus noflris imperpetuum 
jam data fuerunt et conceſſa, prout per ipſorum prioris et con- 
ventus cartam /igillo ſuo communi ſiue conventus ſigillatam, et in 
cancellaria nojlra irrotulatam mani feſte liquet : — Nos 
— quandam eccleſiam cathedralem, de uno decano preſbytero, 
et guatuor preſbyteris prebendariis ibidem, omnipotentt Deo 
omnino et imperpetuum ſervituris creari, erigi, fundari et 
fabiliri decrevimus; et eandem eccleſiam cathedralem, de uno 
Ws | Eo, | decang 
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Deans and chapters. 
decano preſbytero, et guatuor prebendariis preſbyteris, cum aliis 
miniflris ad divinum cultum neceſſariis, tenore præſentium, 
realiter et ad plenum creamus, erigimus, &c.—Volumus etiam 
et ordinamus, quod prædidti decanus et quatuor prebendarii, 
ſe gerent, exhibebunt, et occupabunt, juxa et ſecundum 
ordinationes, regulas, et ſtatuta eis per nos in quadam 
INDENTURA inpoſterum fienda, ſpecificanda, et declaranda. 
Et quod prefati decanus et bac ecclęſiæ cathedralis 
prædictæ et ſucceſſores ſui ſint, et imperpetuum erunt, capitulum 
epiſcopatus Carliolenſis, ſitque idem capitulum Roberto nunc Car- 
liolenſi epiſcopo, et ſucceſſoribus ſuts epiſcopis Carliolenſibus per- 


petuis futuris temporibus annexum, incorporatum, et unitum. 


—/olumus etiam, et per præſentes concedimus, prefato de- 
cano et capitulo difte eccleſiæ cathedralis ſanctæ et indrvidue 
Trinitatis Carliolenſis, et ſucceſſeribus ſuis, quod decanus 
eccleſiæ cathedralis illius pro tempore exiſtens, omnes et 


ſingulos ejuſdem eccleſiz cathedralis inferiores officia- 
rios et miniſtros, ac alias prediaz eccleſix cathedralis 
ſanctæ et individuæ Trinitatis Carliolenſis quaſcunque 


perſonas, prout eaſus ſeu cauſa exiget, faciet, conſtituet, 


admittet, et acceptabit, de tempore in tempus imper- 
petuum ; et eos et eorum quemlibet fic admiſſos, vel ad- 
miſſum, ob cauſam legitimam, corrigere, deponere, et 


etiam ab eadem eccleſia cathedrali amovere et expellere 


poſſit et valeat. Salvis nobis, heredibus et ſucceſſoribus noſ- 


tris, tituls, jure, et auttiritate, decanum, prebendarios, et om- 
nes pauperes, ex liberalitate noflra ibidem viventes, de tempore 


in tempus nominundi, aſſignandi et preficiendi, qualitercunque et 


guotieſcungue eccleſia cathedralis prædicta decano, prebenda- 


riis vel pauperibus prædictis, vel earum aliquo, per mortem, 
vel aliter vacare contigerit. Te rege c. 


Note, all the other foundation charters are of the like : 


form; but that of Carliſle in particular is here recited, 
becauſe upon this charter did ariſe the conteſts which oc- 


caſioned the act of the 6 Ann. c. 21. (hereafter following) 


to be made. + W 

In the mean time, what is to be obſerved at preſent is, 
that by the above recited act of the 31 H. 8. the ordi- 
nances, rules, and ſtatutes to be given by the king to the 


new foundations, were to be under the great ſeal; and 


by the above recited charter of foundation they were 
alſo to be ſpecified in a certain zndenture by the king then 


after to be made, 


Now the king did, by his commiſſioners appointed for 
that purpoſe, inſtitute ordinances, rules, and ſtatutes for 


the ſaid new foundations; which were delivered to them 


ſigned by the ſaid commiſtioners, bit not under the great 
G 4 aal, 


* 


65 


5 


ohne 


— . 
SIE IELIPS 
2 


8 al Ee. bu 0 Ire re ———_— In ors 
CREATES e . . cf ie IS 


"= 
-_ — 

> — ſl — 2 — 

Go 2 n 


— re” 2 pow” Ä 2 —1 ; — — — 4 — 2 — 1 2 a — _ = K 7 r 
G 8 6 ** — a 1 2 2 WL — r 3 
0 = « — —— 2 =» 3 — . — aw, * 1 = * —— * OS oy IA. > 2 ä -& 1 2 — £2 - < = - . 
— ES . — — — — — — = — k — Eng 8 . —— = —— = — — * 
5 _—_——_—; GT 7 Me _ p FLY 4 3 0 I uo. D _ _ — 8 pr a Y y l — 23 _. ky <> 
— 8 n a = Ys e ape Pots — * 22 Art "2 a f _ — — I — 2 N rnd 
9 e 7 * — bt” 2 2 2 22 . 2 r = 2 the — = IA —.— — — — ä — _ 1 2 — —— n — 
— ä — Ln — mix W Las 8 * a 4 Br CO TIT: * . 2 Fs — — 1 CE _ — . Lr 1 , — 
RN 2 1 — 2 1 - wel — — — _ _ — . — No — r 8 — — — 5 —_— 9 = N 
N = AS — 5 > — — — = _ — — os — — — — — — —ůů 1. ap bk agen 
Ae —2 job — 2 Vp e—__ ——_— — P 2 — — — 
re by YES Arr -- =P == = — Sony IR, — — — £ 2 2. — 
W = — * — 
— = 
U 


> 5 
* Ne 
2 


* — 3 
2 e 2 "= — nts 
— 7 

„ 
1 


— 


— — — — — — — 
N r | a __—_— 
—_ * — oy . 2 wm — * py - + * — 2 — 2 * * 2 — + _— 4 ba — 2 ** 
= de ont pw / K en be Ef, . 
—_—_— — = — 4 . 4 *. * . * = CY 2 * — - ” wd'ws * — "4 P 
- = A 4 — 2 r | 3 3 5 N - 2 Mo 
r A „ 7 —_—_— mt — — _ 
— s 5 


r 
- = . 
4 08: 
» — 
22 2 


Deaus and chapters. 


ſeal, nor indented. And it is recited in the commiſſion af- 


terwards iſſued by king Philip and queen Mary for revi- 
fing the ſaid ſtatutes, that they were only given to the ſe- 
yeral churches by way of trial or . probation, as being 
intended afterwards to be perfected and delivered in form 
under the great ſeal and indented, if the ſame had not 


been prevented by the king's death. 


And there ſeemeth to be ſome foundation for this ſur- 
"miſe; for the ſtatutes do not conclude in the uſual form 
of letters patents under the great ſeal, but end with the 
ſubſcription of the commiſſioners ; and in fact ſome of the 
ſtatutes were not given until a little before the king's. 
death ; as particularly the ftatutes of the church of Car- 
lille, which bear date the fixth day of June in the thirty 
feventh year of his reign, when the king was very infirm, 
and he died in the January following. . 

(2) But, whatever might be the cauſe, upon this foun- 
dation only did theſe ſtatutes ſubſiſt, at the end of the 
reign of king Henry the eighth, and during the reign 
of king Edward the tixth. f ; 

In the beginning of the next reign, by the act of the 
1 Mar. eff. 3. c. g. it is enacted as followeth: J/hereas 
the late noble prince of famous memory, king Henry the eighth, 
father tnto our meſt gracious ſovereign lady the queen, among ſi 
other his gadly acts and doings, did ereft make and ęſlabliſb di- 
vers and 2 churches as well cathedral as collegiate, and en- 
«wed every of the ſame with divers manors lands tenements and 


poſſeſſions, for the maintenance of the deans prebendaries and 


minilers within the ſame, and for other charitable as to be 
done by the fame deans prebendaries and miniſters; and 2 did 
incorporate the ſame deans prebendaries and miniſters, and made 
them bodies polizick in perpetual ſucceſſion, according to the laws 
of this realm of England ; and whereas alſo the ſaid late king, 


for the better maintenance and preſervation of the ſaid churches 


in a godly unity and good order and governance, granted unta 
the ſeveral corporations and bates corporate of etery of the ſaid 
churches, that they ſhould be ruled and governed for ever ac- 
cording to certain ordinances rules and latutes, to be ſpecified in 
certain jndentures then after to be made by his highneſs, and ta 
be delivered and declared to every 0 the bodies corporate of the 
faid churches, as by the ſeveral erections and foundations of the 
aid churches more plainly it doth and may appear: Since which 
ſaid erections and foundations, the ſaid late king did cauſe to be 
delivered to every of the ſaid churches, by certain commiſſioners 
by his highneſs appointed, divers and ſundry flatutes and or- 

dinances, made and declared by the ſame commiſſioners, for 
the order rule and governance of the [aid ſeveral churches and 


churebes, and the hindrance of God 


of the deans prebendaries and miniſters of the ſame; which ſaid 
Ratutes and ardinances were made by the ſaid commiſſioners, and 


 "Qelivered to every of the” ſaid corporations Y the ſaid ſeveral 


churches in writing, but not indented according ta the ferm e 
the ſaid fourgations and erectiont; by reafon whereof, the ſaid 
chureber, and the ſeveral deans prebendaries and miniſters of the 


ſame, have no flatutes or ordinances of any force ar authority, 


main as yet not fully eflabliſhed in ſuch fort, as the godly intent 
great imperfection of the 
s ſervice, and good order 
and got ernment to be bad and continued amo the miniſlers 
of the ſame : and foraſmuch as the authority of making the ſaid 
flatutes ordinances and orders was reſerved only to the ſaid king, 
and no mention made of any like authority td be reſer ved unto 
his heirs and ſucceſſors, the ſame orders and /latutes cannot now 


whereby they ſhall be ruled and Ars and therefore re- 


of the ſaid late king was; to the 


be made and provided without authority of parliament —It it 


therefore enacted, that the queen ſhall, during her natural life, 
have power to make and preſcribe to every of the ſaid churches 
and the deans  prebendaries and miniſters of the ſame, and to 
their ſucceſſors, ſuch flatutes ordinances and orders, for the good 
government rule and order of every of the ſame churches deans 


pꝛrebendaries and miniſters of the ſame, and of the lands manors 


* 


tenements and poſſeſſions of every of the ſame churches, as ſball 
ſeem good to her highneſs, the ſame ſlatutes and ordinances to be 
made by her bighneſs in writing, ſealed with the great feal of 
England, and to be delivered to the. deans prebendaries and 
miniſters of every of the ſaid churches for the tima being; and 
alſo ſhall have power, by writing ſealed with the great ſeal 0 
England, to alter tranſpoſe change augment or diminiſp the ſaid 
orders flatutes and ordinances of every of the ſaid churches, as 
to her ſhall ſeem good; and alſo ſhall have power to eftabliſh 
flatutes ordinances and foundations, for the good order and go+ 
vernment of ſuch grammar ſchoals as have been erected founded 
or eſtabliſhed by king Henry the . eighth, or king Edward the 
ſixth, and of the maſlers and ſcholars of the ſaid ſchools, and 
to alter and tranſpoſe ſuch other ſtatutes and ordinances there 
made heretofore, from time to time as ta her ſhall ſeem moſ1 con- 
venient. workers: 

In purſuance of this act, king Philip and queen Mary 
iſſued their commiſhon to the effect following: Philippus 
et Maria, reverendis in Chriſto patribus c. ſalutem. Cum 
illuſtriſſimus princeps et pater naſter Henricus oftauus colles 
gium frve eccleſiam cathedralem Chriſti et beate Mariæ vir- 


ginis Dunelmenſis erexit et inſtituit, ac candem ad miniſiro- 


rum ejus ſuſtentationem prædiis aliiſque proventibus munifice do- 
tavit; nec potuit, ex hac vita diſcedens, eandem legibus ac ſia- 
x tutts 
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Deans and chapters. 


tutis convenientibus magnaque figille ſus Anglie ſignatis, firmiter 
Aabilire * JIdeirco nos et Stink ac voluntate patris noftri, 
et decreto fenatus noftri (quem parliamentum vacamus) autho- 
ritatem habentes. imper fecta abſolyendi, et operi ab codem in- 


choato faſtigium imponendi, vobis poteſtatem facimus flatuta 


ad eandem eccleſiam cathedralem Dunelmenſem preclare regen- 
dam, et miniſtris ejuſdem pro tempore experienda et exercenda 
ante "aliquot annos patris noſtri nomine tradita, per videndi, 
examinandi, mutandi, et pro arbitrio corrigendi, approbandi, 
Plura fi opus fuerit addendi, et (/i quid ambigui aut obſcuri in 
eiſdem inveniatur) explanandi atgue expediendi, et tandem in 
tam formam redigendi, que ad illius eccle/ie cathedralis Dunel- 


menſis miniſtrorumgue ejus refam et guietam moderationem, 


et ad virtutis et pietatit aſſiduum exercitium, vgſtræ pruden- 
ti maxime neceſſaria videbitur. | ED 

By virtue of which commiſſion, the prefent ſtatutes of 
the church of Durham were drawn up and figned ; after 
which Philip and Mary annexed to them this form of 
confirmation: Statuta prædicta in hoc volumine contenta, noſ- 


tra fuacimus; eiſque robur et authoritatem noftram, quam ex 


dtereto parlianienti anno primo regni naſtri edito habemus, im- 
pertimur; et magni ſigilli naſtri appenſiane confirmamus; ac 
2 veris et i e e 9 5 Chriſti et Mariæ 
virgins Dunelmenſis fatutis haberi volumus, &c. Which 
ſtatutes are the fame with the former ſtatutes of king 
Henry the eighth; fave only that the oath of the king's 
ſupremacy is left out: So that what the queen intended 
ſeems only to have been, to undo what hath been done 


Note, in the faid act of queen Mary it is only recited, 
that king Henry the eighth's ſtatutes were not indented ; 
but in this commiſſion it is alſo ſpecified, that they were 
not under the preat ſeal. x 55 A 

And it is obſervable, in order ſtill the more to invali- 
date the ſaid ſtatutes of king Henry the eighth, that the 
very act of 31 H. 8. c. 9. which is the foundation of the 
whole, was after this ſtatute of the 1 Mar. expreſsly and 
by name repealed, by the at of 1 & 2 P. & M. c. 8. 
. 18. only with a proviſo at /. 26. that the foundations 
nevertheleſs ſhould continue. But as to the ordinances 
rules and ſtatutes by which they ſhould be governed, this 
entirely then reſted upon the power given to the queen 


by the aforeſaid act of the 1 Mar. ff. 2. e. 9. But it 


doth not appear that ſhe gave ſtatutes to any but the 
church of Durham aforeſaid. In the Jaft year of her 
reign, we find this direction given by cardinal Pole arch- 
biſhop, at the opening of the convocation, Deinde voluit 
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queen 
But it 
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of her 
e arch- 
le voluit 

reve- 


reverendiſimus latuta ecelgſiarum noviter erectarum aut mu- 
tatarum a regularibus ad ſeculares, expendi per epiſcapor Lin- 
colnienſem, Ciceſtrienſem, &c. et que conſideranda ſunt, re- 


 ferri reverendiſſimo quam primum commode poterunt, Burt the 


queen died, and nothing further was done. 

(3) Upon queen Elizabeth's acceſſion, the like power 
was given to her, during her natural life, by the act of 
1 Eliz. c. 22. (which act was not printed until the year 


1707, when the diſputes happened that cauſed the act of 


6 An. c. 21. to be made.) By which act of 1 Eliz. c. 
22. it is enacted as followeth ; Foraſmuch at certain ca- 
thedral and collegiate churches, and other eccle/iaftical corpora- 
tions, and ſome ſchools have been eretted founded or ordained by 


ling Henry the eighth, bing Edward the fixth, queen Mary, 


and by the late cardinal Pole, | not having as yet e/tabliſhea ſuch 
good orders rules and conſtitutions, as ſhould be meet and con- 
venient for the good order ſafety and continuance of the ſame > 
It is enatted, that the queen, during ber life, ſhall have power 


to make and preſcribe to every of the ſaid churches incorpora- 
tions and ſchools, and to all and every the officers miniflers- 


and ſcholars therein, and to their 1 ever, ſuch fla- 
tutes ordinances and orders, as well for the good uſe and go- 
vernante of themſelves being officers miniſters or ſcholars, and 

or the order of their ſervice miniſiry functions and duties, as 
alſo for their houſes lands tenements revenues and hereditaments 
with the appurtenances ;' and to alter or change, augment or 
diminiſh the ſame, from time to time, as to her ſhall ſeem ex- 
pedient: And the ſaid churches incorporations and ſchools, and 
every perſon therein, for which the. _ ſhall make any fla- 
tutes ordinances or orders, or alter change diminiſh or augment 


the ſame, and ſet forth the ſame under the great ſeal Eng- 


land, /hal! keep and obſeryt all the ſame ſtatutes orders and 
ardinances, any former rules laws or conſtitutions in any wiſe 
notwithſlanding ; and the ſame ſo made ordained and ſet forth 


under the great ſeal, ſhall be and remain geod and effetiaal to 


all intents and purpoſes. „ 

Purſuant to the power veſted in the queen by this act, 
there ſeems to have been ſome ſort of confirmation pre- 
ſentiy made of the ſtatutes of king Henry the eighth, for 


a rule to the ſeveral churches, until they could be re- 


viewed and reformed; for ſo it plainly was in the church 
of Peterborough, as appears by biſhop Scambler's letter 


to the queen concerning thoſe ſtatutes : * After this 
houſe was erected (ſays he), there came to the ſame cer- 


tain ſtatutes for the government thereof, under his ma- 
jeſty's name, and ſo have continued, not without regard; 
the rather thro' a confirmation made of them by your 
F | majeſty's 
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Deans and chapters. 

majeſty's viſitors, appointed for that place and countries 
adjacent, in the firſt year of your moſt happy reign.” _ 
_ Afterwards, ſpecial power for that end having been in- 
ſerted in the body of the eccleſiaſtical commiſfion, new 
ſtatutes were prepared by the archbiſhop and others, and 
Hniſhed in the month of July, 1572; and the ſeveral! 
bodies were ready for the royal confirmation; but this 
(for what reaſon, or by what accident, appears not) was 
never obtained. e dur Ao 
Three years after that, the like power was inſerted in 
the eccleſiaſtical commiſſion granted to archbiſhop Grin- 
dal and others; which was thus: Whereas there were 
divers cathedral and collegiate churches, grammar ſchools, 
and other eceleſiaſtical corporations, erected founded or 
ordained by king Henry the eighth, king Edward the 
fixth, queen Mary, and the late lord cardinal Pole, the 
ordinances rules and ſtatutes whereof be either none at all, 
or altogether im perfect; or, being made at ſuch a time as 
the crown. of this realm was ſubject to the foreign uſurped 
authority of the ſee of Rome, they be in ſome points 
contrary diverſe and re mant to the dignity and prero- 
gative of our crown, the laws of this our realm, and the 
preſent ſtate of religion within the ſame; we therefore 
do give full power and authority to you, to cauſe and or- 
dain in our name, all and ſingular the ordinances rules 
and ſtatutes of all and every the ſaid cathedral and colle- 
giate churches, grammar ſchools, and other ecceſiaſtical 
corporations, together with their ſeveral letters patents 
and other writings touching and in any thing concerning 
their ſeveral erections and foundations, to be brought — | 
exhibited before you; willing and commanding you, up- 
on the exhibiting, and upon diligent and deliberate view 
ſearch and examination of the ſaid ſtatute rules and or- 
dinances letters-patents. and writings, not only to make 

and undelayed certificates of the enormities diſor- 
ders defects ſurpluſage or wants, of all and fingular the 


ſtatutes rules and ordinances, but alſo with the ſame, to 


advertiſe us of ſuch good orders and ſtatutes as you ſhall 
think meet and convenient to be by us made and ſet 
forth, for the better order and rule of the ſaid ſeveral 


churches erections and foundations, and the poſſeſſions 


and revenues of the ſame; and as may beſt tend to the 
honour of almighty God, the increaſe of virtue and unity 
in the ſaid places, and the publick weal and tranquility 
of this our realm; to the intent we may thereupon further 
proceed, to the altering making and eſtabliſhing of the 
ſame and other ſtatutes rules and ordinances, according 

14 | | to 


diſor- 


ir the 
e, to 
ſhall 


# 
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Deans and chapters. 


to an act of parliament thereof made ig the firſt. year of 


our reign.“ 


5 ; > : 4 So 3 4 Nat, "2-53 L 
But nothing appears to have been done in purſuance of 
tnoſe powers: altho the inconveniencies and miſchiefs of 


wanting a certain rule appear evidently. by the tenor of 


the aforeſaid letter, which was written to the queen by 
biſhop Scambler. The biſhop, after a complaint of aon- 
reſidence; and want of diſcipline, with his on fruitleſs 
endeavours to reform what was amiſs, adds, One chief 


and ſole. cauſe in à manner, of all this matter, beſides the 
perverſeneſs of men's natures, being the uncertainty of 


the authority. of the ſtatutes of the ſaid church; the fro- 
ward and diſobedient pretending for their defence, that 
the ſame were and are of no force, and that they ſtand at 


liberty to do or not to do the premiſles at their pleaſure; 


becauſe they are not extant under the great ſeal and in- 
dented. Whereupon, his prayer to the queen is, Let 


not then, I moſt humbly beſeech you, the matter of go- 
vernment of. theſe houſes (for they, all that are of your 


father's foundation, be in like uncertainty of the authority 
of their ſtatutes, and eſpecially this church where I am) 
ſtand any longer doubtful; but let it be by your moſt 
ſacred majeſty. decided and determined, under what rules 
and orders they ſhall live. nt wor: e 
But nothing further was done in that queen's reign, 
Whether it was, that ſhe did not like the power by which 


| ſhe acted (for the was always averſe from the parliament's 


interfering in eccleſiaſtical affairs, and that might be one 
reaſon perhaps why the act was not then printed); or 
whether ſhe had a mind (as appears in divers other in- 
ſtances) to retain the church at that time in a Rate of 


dependence upon the crown; or whatever elſe might be 


the cauſe, ſo it was, that during her long and active 
reign, nothing was effected to render theſe foundations 
more eſtabliſhed and ſecure, | | 
However, thus much is certain, that notwithſtanding 
the recital in the, act of the 1 Mar. abovementioned, that 
ſuch ordinances rules and orders could not be made ui 
authority of parliament ; the princes of this realm in thoſe 
days did not think themfelves.under that reſtraint ; and 
accordingly, king Charles the firſt, and king Charles the 
ſecond, of their own royal authority, did give ſtatutes to 
ſeveral of thoſe churches, without any parliamentary ſanc- 
tion to ſupport them. | | . 
But ſtill the doubt remained, for the reaſons above- 
mentioned, how far any of theſe ſtatutes were in force. 
: (4) And 


930 


—_ ——— 4 - „ e 
— — % . = —= — 
draw. gen _— : Eons nes Ie, 8 "> MS. 2 cf = J * = i « 
— — — _ — — — . — I he + 5 2 Je cons — I _ 
— - « _ C 82 — ts. . — . . — 2 * 5 * — — 
— — a 22 — _- jou 8 1 a" 


A 2. 1 —— — — pee — n A — 

8 —— —— * | b _ 
— u = k TS — 8 — — — —— * 
== I... © => =, — — — — —— — 


— 


- 


* 
2 — AIM 5 1 Wage 
- * — 7 be en _ — ji Pi 
* —od A 7 * 2 — 4 — * £ * 
— e AC agg 8 
en , 8 0 ER ; ; * TS 
1 5 3 * . ; . - 2 f — ras > = > 
: —— . 2 5 . — = . \ _ + Hoa 8 
11 — — — 8 . 7 — 
; T 2 8 : - ai 

7 © I; YT En ro OY * ny — 0 > - 2 — » . 

27 v0 A a 8 — = * p J T - „ ———— 
8 C r . Co — ; 

— me ; * - W 2 r — a — > — — 

2 E E: 2 y 8933 r 2 — 2 — 3 8 , . 
1 a WD — 8 SS «pot T2 > 40 os . = ß (ß a, £26 C —— — — — —— 
8 . OS, — 4 — — — 2 — D — 
, 2 ö 5 
a Þ 
© a * 20 wy * Q = 
— — * N _ 


— 
7 _ * 
— ͤ— 


— — ine 
ME ECEILIES = IFWEIS 
* * : — 


"EDS K 2 — 
: r 


— r 22 _ — p 
S 1 r 2 1 
9e * 2 —— —2 — — Sona airy — — 1+ rn. ors 


4 " _— 
pn n 
e 24 2 72 
——— ä PP 404402) neg} * 8 


— w P. 2 hex — © 
— r 1 3 . 
— r TTY 


94 


ys.” 


F 


Deans and chapters. 


(4) And particularly, about the year 1706, Dr Atter- 
bury then dean of Carliſle, reſting ſolely upon the foun- 
dation charter, which (as before expreſſed) gives unto 
the dean a power of appointing, ordering, and removing 
all and every the inferior officers and 'miniſters of the 


church, and other perſons whatſoever of the ſaid church, 


extended this clauſe ſo far, as to take upon himſelf the 
ſole appointment ordering and removing of all perſons 
whatſoever àny way concerned in the government and re- 
venue of the ſaid church; rejecting at the ſame time the 
authority of the local ſtatutes, which limit that general 
power, and expreſsly deſine what officers and miniſters 
only in the ſaid charter are intended. e 

About the ſame time, Dr Todd one of the prebendaries 
of the ſaid church, ſtrenuoufly oppoſed the viſitation of 
the chapter by Dr Nicolſon then biſhop; inſiſting, that 
the ſtatutes of king Henry the eighth, by which only the 
biſhop is appointed local viſitor were of no force; and con- 
ſequently, that this being a royal foundation, the power 
of viſitation was in the crown. Upon which, Dr Fodd 
was excommunicated by the biſhop; and the proceedings 
were removed into the court of king's bench. In the 
mean time, this diſpute involving in it moſt of the churches 
of the new foundation, not only upon the aforeſaid ac- 
count of the uncertain authority of their reſpective local 
ſtatutes, but alſo in regard that the originals of the ſaid 
ſtatutes in ſome places were periſhed by length of time, 


. or loft, or deſtroyed in the great rebellion ; therefore, that 


this: matter on. up finally be at reſt, the act of the 6 An. 
c. 21. was made; by which it thus enacted: I bereas 
ſeveral doubts and queſtions have ariſen, and may hereafter 
ariſe," in relation to the, validity and force of the flatutes of 
divers cathedral and collegiate churches, founded by king Henry 
the eighth ; which doubts and queſtions have been occaſioned, 
partly by a temporary att of parliament made in the firſt year 
of the reign of queen Mary in relation to the ſaid flatutes, and 
in order to defeat the true and pious ends and deſigns of the 
ſaid foundations, and partly by reaſon of the known loſs of ma- 
ny records and evidences during the late rebellion in this hing- 
dom; and whereas the ſaid doubts and diſputes may in time 
not only turn to the great diſquiet and prejudice of the ſaid 
Foundations, but may prove a manifeſt obſtruction to the peace, 
order, good government and diſcipline of the church, unleſs 
ſome ſpeedy and effettual remedy be provided; it it therefore 
.enatted, that in all cathedral and collegiate churches founded 
by the ſaid king Henry -the eighth,. ſuch /latutes as have been 
. uſually 
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particular ſtatutes are only. intended, then to know her 


Deans and chapters. 


a uſually recerved and praftiſed in' the government | 0 the fame 


reſpectively, ſince the late happy re/toration of king Charles the 


ſecond, and to the obſervance whereof the deans and preben- 


daries, and other members of the ſaid churches, from ibe ſaid 
time have uſed to be fwarn at their inſſalments or admiſſions, 


ſhall. be and ſhall be taken and adjudged to be good and valid - 


in law, and Jhall be and be taken and adjudged to be the la 
tutes of the ſaid churches reſpectively; nevertheleſs,. ſo far 
forth only, as the ſame or any of them are in no manner re- 
pugnant to, or inconſiflent with the conſtitution f the church 


of England as the ſame is now by law gſlabliſbed, or the laws 


= 


of the land. Provided, that it fhall be lawful for her ma- 
je/ty, during her life, from time to time to alter, amend, cor- 
rect, revoke, diminiſh, or enlarge the ſaid flatutes, or any of 
them ; and to male new ſlatutes and ordinances fer the ſaid 
cathedral and collegiate churches, and for reſuming or. ſettling 
the local viſitation of them, or any of them; in ſuch manner, 
from time to time, as to her majeſty ſball ſeem meet. | 
By this act the former 9 — were at an end; the 
local ftatutes being hereby generally eſtabliſhed, and con- 
firmed, - But hereupon divers queſtions have ariſen : As 
firſt of all, Under what reſtrictions this act is to be un- 
derſtood; or, what thoſe ſtatutes are which are hereby 
confirmed, and what ſtatutes are not hereby confirmed ? 
And the reſtrictions are three: 1. Such ſtatutes only are 
confirmed, as were uſually received and practiſed in the 
reſpective churches, from the time of the reſtoration to 


the time of making the act. 2. And ſuch only, to the 


obſervance whereof the deans and prebendaries and other 
members of the ſaid churches from the ſaid time had uſed 
to be ſworn at their inſtallments or admiflions. And, 3. 
So far forth only, as the ſame ſtatutes or any of them are 
in no manner regugnant to or inconſiſtent with the con- 
ran of the church of England, or the laws of the 
ane | | | | | 

Now one great doubt hath been, Whether by the words 
Dach latutes] in the firſt reſtriction, are meant bodies of ſta- 
tutes generally received and practiſed ſince the reſtoration ; 
or only, particular ſtatutes within ſuch bodies, as had been 
ſo received. In the former caſe, if the whole bodies of 
ſtatutes are intended, then the ſeveral particulars therein 
are confirmed, altho' perhaps ſome of thoſe particulars 
had not been practiſed ſince the reſtoration ; provided 


ſuch particulars are not contrary to the conſtitution. of 


the church or laws of the realm. In the latter caſe, .i& 


ther 
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Deans and chapter. 
ther any ſuch particular ſtatute is in force, it will be ne- 
oeſſary to be informed whether it was generally received 
and practiſed during the aforeſaid time. The former opi- 
nion ſeemeth generally to prevail. An inſtance will ren- 


der this plain. The charters of foundation do require, 


that the deanries ſhall be donative, and conferred by the 
king's letters patents: But the local ſtatutes (for it is to 
be obſerved, that the ſtatutes of the ſeveral churches are 
in many reſpects the ſame) do require that the dean ſhall 
be preſented by the crown, and inſtituted by the biſhop ; 
and the particular ſtatute which injoins this, had not in 
ſeveral of the churches been uſually practiſed ſince the 
reſtoration. And particularly with regard to the church 
of Glouceſter, in the year 1720, the caſe was ſtated by 
the crown to the then attorney and ſolicitor general, who 


delivered their opinion according to the following weighty 


and very judicious report > P | 
| 88 Whitehall, 23d May, 1720. 
amis, | n 


The deanry of Glouceſter being become vacant, the 
biſhop of that ſee apprehends, that by an act of parliament 
in the ſixth year of the late queen Anne, a new ſanction 

given to the body of ſtatutes of that cathedral ; and 
that thoſe ſtatutes require, that contrary to the practice 
of above a hundred years, the dean thereof ought to come 
in by preſentation, and receive inſtitution from him. 


. 


herewith ſend you ſeveral copies of records and other 


papers ; which will more fully apprize you of this matter, 
And I am to ſignify to you his majeſty's pleaſure, that 

ou conſider of it, and report your opinion, whether the 
ancient method ſhould” take place or a new one be in- 
troduced; and that if you think the practice ought to be 


altered, you do in that caſe prepare a form of ſuch an 
 inftrument as you ſhall think proper to paſs under the 
great ſeal for that purpoſe, I am, &c. 


To his majeſty's attorney | 
and ſolicitor general. | 


o 


To their excellencies the lords juſtices, / 


May it pleaſe your excellencies: | | 

In bumble obedience to e pi commands, ſig- 
nified to us by letter from the right honourable the carl 
Stanhope &. whereby we are informed, that „ 
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&e. (as above) We have conſidered of the matters 


thereby to us referred, and do moſt humbly certify your 


excellencies, That che deanry of Glouceſter was erected 


by letters patents bearing date 7th Sept. 23 H. g. whereby 
the king appoints the firſt dean and prebendaries, and in 
ordering the precedence of the dean, directs, quod ipſe 
decanus, et guilibet ejus ſucceſſor um, per nos nominandi, ſhall 
be next in dignity to the biſhop, - Then the charter ap- 
points, that the dean and prebendaries ſhall be a body 
corporate, and have perpetual ſucceſſion; et ſe gerent, 
exhibebunt, et occupabunt, ſecundum ordinationes regulas et 
ftatuta, eis per nes in gquadam indentura impaler um fienda, 
ſpeciſicanda, et declarauda, The king further grants chem 
divers privileges: after which follows a ſaving clauſe in 
theſe words: Salvis, nobis hæredibus et ſucceſſoribus neftris, 
titulo jure et authoritate decanos prebendarics et omnes pauperes 
ex liberalitate nefira ibidem viventes de tempore in tempus nomi- 
nandi, aſſignandi, et preficiendi, gualitercunque et qustieſcun- 
que eccleſia cathedralis prædicta de decano præbendariis vel pau- 
peribus prædiclus vel eorum aliguo per mortem vel aliter vacare 


contigerit per literas noſtras patentes de tempore in tempus ordi- 


nare preficere et præſzgentare. a 0 
Theſe are all the clauſes in the letters patents of foun- 
dation, which concern the manner in whicn future deans 
were to come in; and we humbly apprehend, that if the 
queſtion had reſted ſingly upon the charter, this deanry 
mult have been taken to be donative in the crown : for 


tho” the wood præſentare is uſed in the laſt clauſe, yet We 


apprehend, that is not be underſtood of a proper pre- 
ſentation to the biſhop, becauſe it is brought in only in a 
ſaving clauſe, and that ſenſe ſeems inconſiſtent with the 
other words with which ic ſtands coupled which import 
a compleat appointment by the crown. | 

The caſe ſtanding thus upon the charter of foundation, 
we further humbly certify your excellencies, that as there 
is a clauſe in the charter referring to future ſtatutes to be 
given by the king, ſo it appears to us, that king Henry 
the eighth, in the 36th year of his reign, did give a body 
of ſtatutes, for the better rule and government of the ca- 
thedral church of Glouceſter; which, however tavalid 
in the original, have in general been efſtcemed and ob- 
ſerved as the ſtatutes of that church ever ſince. The 
ſecond chapter of thoſe ſtatutes, - intitled, Of the 
qualification of the dean”, of which an engliſh tranſ- 
lation only hath: been laid before us, | bas theſe words: 
Whenſoever ths ce of dean fhall hereafter become void, by 
\ VOL. II. H death 
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Deans and chapters. 


Heath 4a gation deprivation or ceſſion or by any other means 3 
we will that ſuch per fon ſpall be dean, and be ſo accepted, and 
enjoy the office of dean in all reſpetts, whom we or our ſucceſſors 
hall nominate elef# and Prefer by our letters patents to be ſealed 
under the great feal of us or our ſucceſſors, and ſhall think 
fit to preſent to the 6iſhop of Glouceſter 3 which ſaid dean fo 
nomenated elected and "preſented, and bovine been inſ{ituted by 
the biſhop, the canons for the time being fhall accept and admit 
dean of the eathedral church of Glouceſter ; and the dean 
wp "fuch his admiſſion, before he ſhall take upon him any go- 
vernment in the church, er concern himſelf i in ary affairs theres 
unto belonging, ſhall take an oath in this form, viz. I N. 
Who am elected and inſtituted dean of this wanne 
'« ehurch, do call God to witneſs, &c.“ | 
The expreſſions in this ſtatute are fomewhat wth 
undd uncommon; but upon the whole, we apprehend, 
that in caſe the ſaid ſtatute had been regularly given pur- 
fuant to the power reſerved by the charter, it would have 
made a preſentation to the biſhop neceflary in this cafe, 
and the dean ought to have received inſtitution from hier, 


But it appears, that the body of ſtatutes, of which this is 


one, was not given by indenture, which is the only form 
the charter preſcribes; and we find that by an act of par- 
tiament made in the 1 Mar. the ſtatutes given by king 
Henry the eighth to the cathedral churches founded by 


dim are recited to be void. ut 4 | 2 


For theſe reaſons, we are humbly of opinions that this 
Ratute was not valid in its original, had no operation to 
alter the charter, and conſequent]y that the dean ought 
then to have come in by nien, e e = 
ſtatutes. 

We further hembly: certify your excellencies, that fs 
e copies of inſtruments under the great ſeal for con- 
Aticuting deans of Glouceſter from time to time, have 
been tranſmitted to us; which we have pezuſed and here- 
to annexed, and find none of them. to bei in the ſtrict 
form of a preſentarzen. 

The only precedent which looks that wax, is i that of 
dean Cooper in the 11 Flix. which is diretted to the bi- 
top of Glouceiler, and has in it the word preſentamus, 
and requires the bifhop to inſtitute him. But it contains 
-ulfo ang expreſs grant of the deanry to Cooper; and ur 
beg leave to obſerve to your excellencies upon this pre- 
cedent, that it ſeems framed in conformity to the ſtatute 
before mentioned about the qualification of the dean, 
Fe Porfied it in the very words and expreſſions. 


ts ; 144 10 


e,, Re Ee 


meam ; 
bted, anid 
Acces 
be Aa 
all think 
d dean ſo 
lituted by 
nd admit 
the dean 
n any go- 
irs there 
cc 1 N. 
d 


ms 
prehend, 
ven purxr- 
uld- have 
his caſe, 
om him. 
chthis is 
nly form 
t of par- 
by king 
inded by 
4 þ $8 
that this 
ration to 
an ought 
ding * 


chat * 
* con- 
ne, have 
and here- 
the ſtrict 


is that of 
o the bi- 
eſentamus, 
Contains 
* and ve 
this pre- 
he ſtatute 
he dean, 
ons. 
Lov Al 


ins and a 8. 


All the other precedents. tranſmitted. to us. befides that, 
of Cooper, as well deſore as {ance the reſtoration, we con- 
ceive to be mere grants from the crown. | 

This was the ſtate of the caſe at the time the ſtatute 6 
An, intitled, An act for avoiding. doubts and queſtions touch- 
ing the ſtatutes of divers cathedral and collegiate churches, was 
made. And the body of ſtatutes. given by king Henry 
the eighth being (as hath been already obſerved) originally 
void, and this deanry (as appears by the precedents) hav- 
ing paſted by grant from time to time; we apprebend the 
ſingle queſtion to be, Whether this act of parliament has 
given ſuch a ſanction to the ſtatute about the qualifica- 
tion of the dean, as to alter the practice of granting which 
has hitherto. prevailed, and make a preſentation to the 
biſhop neceſſaryj? N | 

We beg leave to e al your excellencies, that as 
far as we can be informed, this is the firſt queſtion that 
hath ariſen upon this act; and that, upon conſideration 
of the act, it appeats to be drawn, i in a looſe and doubtful 
manner, had may admit of various conſtructions. 
The preamble takes notice, that ſeveral doubts had 
ariſen, concerning the validity of the ſtatutes of divers 


cathedral and collegiate churches founded by king Henry, 


the eighth; which had been occaſioned partly by an act 
of the 1 Mar. and partly by reaſon of the loſs of re- 
cords during the rebellion, which might prove an ob- 
ſtruction to the good government and diſcipline of the 
church: And then it enacts, that in all cathedral and 
collegiate churches founded by the ſaid king Henry the 
eighth, ſuch ſtatutes as have been uſually received and 
practiſed in the government of the {ame reſpectively ſince 
the reſtoration, and to the obſervance whereof the deans 
and prebendaries and other members of the ſaid churches 
from the ſaid time bave uſed to be ſworn at their inſtal- 
ments or admiſſions, ſhall be and be taken and adjudged 
to be the ſtatutes of the ſaid churches reſpeRively ; ne- 
vertheleſs, ſo far forth only as the ſame or any of them 
are in no manner repugnant to or inconſiſtent with the 
conſtitution of the church of England as it is now by law 
eſtabliſhed, or the laws of the land. 

The queſtion ariſing upon this act, ite l to the 
point referred to us, is whether by the words Such 


ſlalutes as have been uſuglly received and practiſed fance. the re- 
Aoration be intended, bodies of the ſtatutes, particular 


ſtatutes within which bodies have been generally acted 


ungen as oocaſiou requized ;; or only, ſuch particular indi- 


8 + II 2 vidual 
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vidual ſtatutes as have been actually put in practice? For if 
this act only confirmed ſuch particular ſtatutes as have been 

. actually ractiſed; then it is clear, that this ſtatute about 
the qualification of the dean is not confirmed, nor has any 
greater force than it had originally z there deing no pre- 

tende of any practioe under it ſince the reſtoration. But 
if the act has confirmed bodies of ſtatutes, particular 
ſtatutes within which bodies have been generally acted 
under; then this ſtatute will be in conſequence con- 
firmed, notwithſtanding” it has not deen in fact {peckdty 
obſerved: 
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. We apprehend this to be a hueſtion bf geeat doubt: ok 
* difficulty: but upon conſideration of the ſeveral parts 
5 of the act, we are humbly of opinion, that bodies of ſta- 
5 tutes, particular ſtatutes in which have been generally 
11 acted under as occaſion has required ſince the reſtoration, 
29 are thereby confirmed; for theſe rcaſon: 
al In the firſt place, che doubts and queſtions, which are 
. Al recited in the preamble to have ariſen, were not concern- 
. ing any particular individual ſtatutes, but concerning the 
4 bodies of ſtatutes given by king Henry the eighth, whe- 
| bil ther they were given in a proper manner; and the reaſon 
„ for which they were declared void by the act of Aar. went 
1 ; to the whole body of ſtatutes, and not to particular branch- 
5 es; and it ſeems reaſonable, that the ſame expreſſion 
i ' fhould have the ſame ſignification in the enztting CR 
#1 as in the preamble. | LEE 
| Beſides, the act does not only confirm ſuch Natures 
i as have been uſually received and practiſed ſince the re- | 
' ſtoration, but makes a further deſcription, viz. And to the 


obſervance whereof the deans ard prebendarits from the faid 
time have uſed to be ſworn at their inſtalmentt And it is p 
well known, that the members of cathedral churches are 
never ſworn to the obſervahte of particular ſtatutes, but 
of bodies of ſtatutes in general. 

The reſtrictive clauſe at the 0 is likewiſe obſervable 
to this purpoſe; Nevertheleſs, ſo far forth only, as the ſame 
or any of them are in no manner repugnant to or mmeanſo/tent 
5 8 ith the tonſpitution of the church of Kay nov as it is now by 

law eftabjiſhed, or the laws of the land. reupon we hum- 
bly conceive, that the legiſlators could not apprehend, 
that any particular ftatutes, inconſiſtent with the conſtitu- 
tion of the church or the laws of the land, bad been 
uſually received and practiſed ſince the reſtoration ; but 
that reſtriction ſeems aimed at ſome parts of the bodies of 
thoſe ſtatutes, fo which ayght poſſibly relate to popiſh ſuper- © 1 
ſtition, 
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the reſt. 

Upon the Wenz we are bubly of opinion, that: the 
abovementioned fatute:about'the qualification of the dean 
has received a confirmation by this act of parliament, as 
part of the body of ſtatutes of this church; and conſe- 
quently, that in the caſe of this particular deanry a pre- 
ſentation to the biſhop, according to the terms of that ſta- 
tute is now become neceſfary. And we have, in bumble 

obedience to his majeſty's commands, prepared the form 
of an inſtrument (hereto annexed), which we humbly 
ſubmit to your excellencies, as proper to paſs the great 
ſeal for that purpoſe; wherein we have alſo inſerted a 


clauſe of grant, and exactly followed the precedent of 


dean Cooper, that ſeeming to us to have been ſettled with 


| * care in 2 orange the EE All which, &e. 
eic Yee 6 b. RAYMOND. 
11 Joy; 1720. an 


Again: ſuppoſing the whole bodies of ſtatutes to be 
confirmed, ſo far as the ſame ſtatutes or any of them are 
not contrary to the conſtitution of the church or laws 


of the land; queſtions have ariſen concerning the con- 


ſtruction of thoſe ſtatutes themſelves. As particularly, 
how far the clauſe in thoſe loca] ſtatutes, which gives 
power to the dean or in his abſence to the vicedean and 
chapter to chuſe the minor "canons, lay clerks, and other 
officers therein particularly ſpecified, ſhall be” underſtood 
to qualify the general power given by the charter of foun- 
dation to the dean to appoint all and "oy the inferior 
officers and miniſters. 

Thus in the church of Briſtol, in the year 1751, a 8 
pute of this kind ariſing, the fande was referted* to the 
then biſhops of London, t David's and St Aſaph; whoſe 
determination was as follows: Whereas differences and 


diſputes having ariſen, between the Reverend Dr Cham- 


berlayne dean of the cathedral church of Btiſtol, and the 
chapter of the ſaid church, touching the right of naming 
the precentor, minor canons, grammar ſchoolmaſter, lay 


| clerks, or ſinging men, choiriſters, ſubſacriſt, or ſexton of 


the ſaid church, They the ſaid denn and chapter did, by 
an act of chapter, dated the 19th of Auguſt, 1751, ſub- 
mit the ſaid diſpute to the arhiiration and determination 
of the lords biſhops of London, St David's and Norwich, 
in caſe he ſhould be able to attend: it not the ford biſhop 
2 7 of 
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102 Deans and chapters. 
of St. Aſaph: And whereas the lord biſhop of Norwich 
has, by reaſon of his conſtant attendance on the prince of 
Wales and prince Edward, declined tlie ſaid arbitration, 
We the ſaid biſhops of London, St David's, and St Aſaph, 

haue accepted and do hereby accept of the ſaid reference and 
arbitration, in virtue of the aforeſaid act of chapter, and 
alſo of two ſubſequent acts of chapter bearing date the 
Zoth of November, 1751, and the 2d of March, 1752, 
as by the ſaid acts (relation being thereunto had) may mote 
fully appear. And we the ſaid arbitrators, having conſi- 
dered the caſe laid before us, by the dean of Briſtol of the 
one part, and the prebendaries on the other, and alſo the 
papers and documents delivered on each ſide, in ſupport 
of their reſpective claims, particularly and eſpecially the 
charter of foundation of Hen. 8. bearing date June 4, in the 
34th year of his reign, and alſo the body of ſtatutes given 
by his commiſſioners to the ſaid dean and chapter, bear- 
ing date the 5th of July, in the 36th year of his reign, 
are of opinion, and do determine, that the right of: nam- 
ing the precentor, minor canons, grammar ſchoolmaſter, 
Jay clerks or finging men, choiritters, ſubſacriſt or ſex- 
ton of the cathedral church of Briſtol, is in the dean and 

. | chapter, and the dean being abſent, in the vicedean and 
chapter of the ſaid church. In witneſs whereof, we have 
hereunto ſet our hands and ſeals, this 23d day of March 


1752. [ 
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Tho. London ( Sherlock) 
Ri. St David's (Trevor) 
R. St Aſaph (Drummond) 


\ Thus alſo in the year 1764, a like diſpute ariſing in the 
- cathedral church of Glouceſter, the ſame was determined 
upon reference as follows:—W hereas diſputes and differ- 
ences have ariſen, between the reverend Dan. New- 
come, D. D. dean of the cathedral: Church of Glouceſter, 
and Joſeph Atwell, D. D. and Sam. Wolley, M. A. two 
of the prebendaries of the ſaid church, concerning the 
right of electing and removing the precentor, minor ca- 
nons, ſacriſt, ſubſacriſts, ſchoolmaſter, uſher, organiſt, lay 
clerks, and choiriſters of the ſaid church, They the ſaid 
deans and prebendaries did enter mutually into bonds dated 
OR. 14. 1754, to abide by the arbitration and award of 
ſuch perſon or perſons as ſhould be in that behalf nomi- 
nated and appointed arbitrators by the right reverend the 
lord biſhop of Glouceſter, on or before the goth of No- 
vember then next, ſo as the award of ſuch arbitrators be 
made 
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made in writing ready to be delivered on or before Nov. 
30, 1755, And whereas the ſaid biſhop did, in purſuance 
thereof, by writing dated the third day of November 
1754, nominate and appoint us the underwritten to award 
and determine the ſaid diſputes and differences, Now we 
the ſaid arbitrators, having duly: conſidered the caſes laid 
before us by the dean of Glouceſter of the one part, and 
the ſaid prebendaries on the other, and alſo the papers de- 
livered in ſupport of their ſeveral claims, particularly the 
charter of foundation of Hen. 8. bearing date Sept. 4. 
in the 33d year of his reign, and alſo the body of ſtatutes 
given by his commiſſioners to the ſaid dean and prebend- 
aries, bearing date Jul. 5. in the 36th year of his reign, 
are of opinjon and do determine, that the right of elect- 
ing and removing of the precentors, minor canons, ſa- 
criſts, - ſubſacriſts, ſchoolmaſters, ' uſhers, organiſts, lay 
clerks, and choiriſters of the church of Glouceſter, is in 
the dean and chapter, and the dean being abſent, in the 
vicedean and chapter of the ſaid church. In witneſs 
whereof we do hereunto ſet our hands and ſeals, this Naben 
ny of Oct. 1755. HD Os. 
| Tho Cunt; (Herring): TINS 

Tho. Clerk (Maſter of the rolls) 

Geo. Lee (Dean of the Np 


In like manner, \hete aye been ſeveral abies be- 
twixt the deans on the one hand, and the prebendaries on 
the other, concerning a negative power which the deans. 
have claimed by virtue of the ſaid ſtatutes in divers in- 
ſtances. As in the aforeſaid church of Glouceſter; about 
the year 1752, the dean refuſed to affix the chapter ſeal 
to a leaſe agreed upon by the majority of the chapter; in- 
ſilting, that by the local ſtatutes his conſent was abſo- 
jutely neceſſary to the validity of Tuch leaſe, which con- 
ſent he would not give. But the dean ſubmitted vefyte 
it came to a judicial determination, 3 

In the years'1752 and 1753, alike diſpute happened in 
the cathedra) chaten of Carliſſe, about the dean's negative 
power in conferring of 'benefices. — The four prebendaries 
of which the chapter tonſiſteth,” one of whom is always 
vicedean, unanimouſly elected And; nominated under the 
chapter ſeal Mr. Henr Richardſon, to the perpetual cue 
racy of St Cuthbert's Garlifle. The dean entered a ca- 
veat againſt his admiffion 3 ; and che biſhop refuſed to ad- 
mit and licenſe him. Whereupon' it was moved in the 
court of king's bench; for a mandamus to the biſhop to 
admit and licenſe the curate. 
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On ſhewing cauſe, it was infied e on u behalf os the deans 
that by the loca] ſtatutes the dean's conſent is neceſſary? 
and conſequently, that without this the nomination is not 
good. he clauſes in the ſtatutes, e this ar 
are cheſe four: | 

In Chap. 5. De officio. decani. Slatuimus iam 
a velumus, in emnibus, caufts gravioribus, veluti in feadi conn 
cefſiene, terrarum. et firmar um dimiſſione, ac beneficierum colla- 
tione, aliiſgue id genus rebus, decani (fi prafens ſit) conſenſus 
eblineattr fin a 748. utrit ( mods intra regni no/tri Angle li- 
mites degat) conſenſus ejus requiratur. , 

In Chap. 6 B. viſitatione terrarum.— Porro, guns 
am crebra er mentio in its ſlatutis habetur ; ſub cgpituli 
nomine ubigue intelligimus mediam ad minus partem totius nu- 
meri omnium canonicorum A enim ſola tanguam per capitu- 
lum recta haberi volumus, quibus media ad minus pars lorius 
numeri oninium canonicarum ſimul præſens adeſt, et exprefſe 
idem conſentiat: Nam abjentium canonicorum ſuſfragium (fi 
quid ferre voluerint) nullo modo valere fai, nec WO ro- 
boris efſe. _ 

In Chap. 7. De dimiſione tertarum ad firmam. —— 
Præterea vblumus, ut nec deranus nec canonicorum ullus terras 
aut tenementa ulli locet aut ad firmam dimittat, fine conſilio et 
conſen fu capituli. — Sacerdotia ders, id oft, rettoriam, vica- 
riam, aut alia ejus gener is eccleſia Mica beneficia, ad collationem 


eccleſiæ noflre ſpectantia, decanus cum capitulo, aut (abſente 


decano) vicedecanus cum capituli e aui e, pre: 
entandi Jus et pote/iatem babeant. | : 
In Chap. 18. De officio vicedecani. — = Hatuimus et 
valumus, ul vicedecauus qui pro tempore fuer it, canonicis et 
omnibus miniftris eccleſie noſlræ (decano abſente, vel decanatu 
vacunte] prefit et prefpiccat,, eaſgue in ordine..contineat ; eit 
quecungue fieri deberent per decanum præſentem, quod ad. eccle- 
J @ negotia et regimen pertinet, 10% abjente aut ipſius Mfici 10 
vacaute, bene et fideliter faciat et miniſiret. 

For the dean it was urged, that by the 5th ſtatute 
abovementioned, his conſent, if he is preſent, muſt per- 
tonally be obtained; and if he is abſent, provided he be 
within the kingdom, his conſent. neyertheleſs i is required, 

o Which it was anſwered, that the 7th. ſtatute ex- 


| plains this fully; whereby it appeareth, that the dean and 


chapter if the dean is preſent, and if he is abſent, the 
yicedean and chapter ſhall nominate and preſent, 

15 was further inſiſted on behalf of the dean, that the 
biſhop is viſitor by the local ſtatutes, and thereby is ap- 
pointed the expounder and interpreter ot the. faid ſtatutes 
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Deans and chapters. 


when any doubt ſhall ariſe, But this objection was over- 
ruled: partly, as it ſeemeth, becauſe Mr Richardſon was 
no member of the chapter or body corporate ſubje& to 
the biſhop's local viſitation, and having by his nomina- 
tion obtained à temporal right, was therefore properly 
before the court, to have that right aſſerted; and partly, 
perhaps, becauſe this matter of viſitation was not then be- 
fore the court, but would come in regularly upon the 

ſhould ſo think fit 
thereupon to return himſelf viſitor zz and perhaps partly 
becauſe this negative power, if given to the dean by the 
local ſtatutes, might be deemed by the court to de con- 
trary to the law of the land. And the rule for a man- 
damus was made abſolute: ſetting forth, that whereas 
Henry Richardſon, clerk, had been nominated to the ſaid 


curacy, and had applied to the biſhop to admit and licenſe. 


him, and that the biſhop had refuſed ſo to do, in con- 
tempt of the king, and to the damage and grievance of 
the ſaid Henry Richardſon, and to the manifeft prejudice of 
his eftate ; therefore the biſhop is commanded (in the uſual 
form) to. admit and licenſe him, or ſhew cauſe to the 
A e 
The biſhop upon the mandamus admitted and licenſed 
the curate; ſo that the whole cauſe upon the merits came 
not to be determined. If the dean had appealed to the 
biſhop as viſitor, and the biſhop had determined for the 


dean's N py power; or if the biſhop had returned 


himſelf viſitor upon the mandamus, and thereupon had 
proceeded to viſit and determine as aforeſaid; then upon 
a prohibition it would have come to be conſidered, how 
far theſe local ſtatutes in this particular are conſiſtent 


with the laws of the land, according to the third reſtric- 


tion in the ſtatute of the 6 An. before recited. 

And this introduces the act of the 33 H. 8. c. 27. 
which is as follows: Albeit that by the common laws of this 
realm of England, all aſſeuts elections grants and leaſes, had 
made and granted, by the dean warden provoſt maſter preſident 
or other governor of any cathedral-church hoſpital college or 
other corporation, with the aſſent and conſent of the more or 
greater part of their chapiter fellows or brethren of ſuch cor- 
poration having vgices of aſſent ibereunto, be as good and ef 
fettual in the law to the grantees and leſſees of the ſame, as if 
the reſidue er the whole number of ſuch chapiter fellows and 
brethren 0 ſuch corporation, having voices of alſent, bad there- 
unto conſented and agreed ; yet the ſaid common laws natwiths 
Htanding, divers feunders of ſuch deanries heſpitals colleges and 
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poration, having power or authority to 


from henceforth clearly fruſtrate void a: 


Deans and chapters.” 
corporations within the ſaid realm, have upon the foundation ' 
end eft:biifhment of the ſame deanries hoſpitals colleges dnd other 
corporations, cAablifſhed and made (amongſt other their peculiar” 
acts) local Batutes and ordinances, that if any ont of ſuch cor- 

e or di ſaſſent, ſould 
and "would deny any ſuch grant or grants, that then no ſuch 
leaſe election or grant ſhould be had granted or liaſed; and for 
the” performance of the ſame, every perſon having power of 
aſſent to the fame, have been and be daily thereunto ſworn, and 
fo the reſidue may not proceed to the perfeftion of ſuch elections 
grants and leaſes, according to the ccurſe of the common laws 
of this realm, unleſs they ſhould incur the danger of perjury : 
fer the avoiding wheres}, and for the due execution of the 
common law univerſally avithin this realm, and every place in 
one confermity of reaſon to be uſed, it is enatted, that ull and 
every peculiar at order rule and eflatute, heretofore made er 
bereafter to be made, by any ſounder of any hoſpital college 
deanry or ather corporation, at or upon the foundation of any 
ſuch hoſpital college deanry or corporation, whereby the grant' 
leaſe gift or election of the governor or ruler of ſuch hoſpital 
college lleanry or other cer poration, with the aſſent of the more 
part of ſuch of the ſame hoſpital college deanry or corporation 
as have er tall have voice or aſſent to the fame, at the time of 
ſuch grant leaſe gift cr election hereafter to be made, ſhould te 
in any wiſe hindred or let by any one or more, being the Hr 
number of fuch corporation, contrary to the form order and 
e:urſe of the common law of this realm 7 England, Hall be 

nd of none effect; and 
that all oaths heretofore taken by any perſon of Yuth h:/pital 
college deanty and other corporation, ſhall be, for and concern- 
ing the obſervance of any fuch order pflatute or rule, deemed 
word and of none effett; and that from henceforth no manner of 
perſon or perſons of any fuch hoſpital college 'deanry or other 
corporation, fhall be in any wiſe compeiled to tate an oath for. 
the obſerving of any ſuch erden eflatute er rule; on pain of 
every perſen giving ſuch oath, to Fat for every time [> 
offending the fum of 51. half to the king, and half to him that” 
"- Ver the ſame in any of the King's courts of reh t.. 
The act ſeemeth to be expteſſed in terms fomewhar in- 
accurate and confuſed; but the manifeſt intention is, to 
eſtabliſh the rule of the common law, that a majority of 
the body corporate ſhould bind the reft. In ſome parts 
of the act the dean ſeemeth to be contradiſtinguiſhed 
from the chapter; ſo as that the negative of the mferior 
number of the chapter only, excluſive of the dean, was 
hereby intended to be taken away; but the other parts f 
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the act ſeem to explain this; expreſſing, that all local ſla- 
tutes, whereby the grant leaſe or election ſuch corporation 
ſhould be any wiſe hindred by any one or more, being them leſſer 
number of ſuch corparation, contrary to ihe courſe of the common 
law, ſhall be void. And it is certain, the dean is one and 
but one member of the body corporate. 1. 
Unto all which may be added, that the juke "i the 
neceſſity; of a majority of the whole body to be conſent- 
ing, is not only [agreeable to the common law and (as it 
ſeemeth) to the declaration of the ſaid ſtatute of the 33 
H. 8. but alſo to the ancient canon law, which clearly 
determineth, that elections ſhall be made by the major et 
ſanior pars, chat is, by a majority of legal votes (as is 
before Jeb forth at large under the title: Cathedzals.) 
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; wy V. ” deans 50% peculiars, 
75 The weed loam is alſo applied to e that are the Deans without 
chief 1 — peculiar churches or chapels; as the dean jutiſdietian. 
of his majeſty's chapel royal, and the dean of the chapel 


of St George at Windfor; not being the heads of any 
collegiate: body, nor endowed with any juriſdiction, but 


only dignified and honoured with the name and Nee — 
2. 34. 

b et Ml as there are ſome deans without b Without a chap- 

ſo there are alio ſome deans with juriſdiction, but with- ter. 

out any chapter ; as the dean of Croydon in Surrey, the 

dean of Battle in Suſſex, bot dean of Becking in Eſſex, 

and many others. God. 52 ; 

3. Altho' the biſhop of Chicheſter doth admit the dean Dean of Battle. 
of the exempt juriſdiction of Battel within that dioceſe, 
and doth commit to him the cure and juriſdiction of that 
church; yet the patron thereof is to znſlitute and indact 
him, and the patrons accordingly have given the deans 
inſtitution and induction for ſome bundieds of years, and 
without queſtion ſuch inſtitution and induction is good: 
but this deanry was originally given to the 1ncumbents 


- 
- 


as a donative only by the patron, and. the. bilbop. admits 
or approves of the patron's, preſentee, and commits to 


him the cure and Jakes by compoſition only. 


Hatf. c. 15 LO 


4. The dean of the Arebes is the judge of the court of Dein of the 
Arches, ſo called of Bow-church | in London, by reaſon of I 
the ſteeple thereof raiſed at the top with ſtone pillars in 
faſhion like a bw bent archwiſe; in which church this 

4 court 
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court was ever wont to be: held, being the chief and 
moſt ancient court and conſiſtory of the juriſdiction of 
the archbiſhop. of Canterbury; which pariſh of Bow, to- 
gether with twelve others in London, whereof : Bow _ is 
the chief, are within the peculiar juriſdiction of the, ſaid 
archbiſhop in ſpiritual cauſes, and exempted out of the 
biſhop of London's juriſdiction. :God. 200 ' 
And it is ſuppoſed that he was originally ſtyled dean 
of this court, by reaſon” of this ſubſtitution to the arch- 
biſhop's official, when he was employed abroad in foreign 
embaſſies ; whereby both theſe names or ſtyles became at 
laſt in common underſtanding, as it were ſynonymous, 
God. 102. 1 ee 18 


— 


bees of StMar- g. There is alſo a deanry of St Martin le grand in 


. London, concerning which Lindwood puts the queſtion, 
whether it be ſuch an eccleſiaſtical benefice as that the 
incumbent thereof may incur ſuch penalties, as other 
perſons beneficed may incur? And after deep inquiries 

into the laws precedents and antiquities foreign and do- 
meſtic, with delectable variety of great learning on both 
ſides argumentatively and impartially, at laſt doth con- 
clude it in the affirmative, Ged. 5853. 

Profits during 6. It is ſaid, that after the death of the dean of a free 

yacat on. chapel belonging to the king, the king ſhall have the pro- 
fits of the deanry ; for it is at his pleaſure, whether he 

will collate a new dean to it. Gd 27 
But, otherwiſe, by the ſtatute of the 28 H. 8. c. 11. 
the profits of all ſpiritual promotions, benefices dignities 
or offices, inferior to thoſe archbiſhops and biſhops, 
| ſhall go to the ſucceſſor, towards the payment of his firſt 
fruits. CCC TOY. TORRE Pd” ng9? | 


VI. Of rural deans. 2 


Antiquity of the 1. The office of rural deans was not unknown to our 
office of rural Saxon anceſtors. For in one of the laws aſcribed to Ed- 
ward the confeſſor, it is provided, that of eight pounds 
penalty for breach of the king's peace, the king ſhall have 
an hundred ſhillings ; the earl of the county fifty ſhillings ; 
and the dean of the biſhop in whoſe deanry the peace was bra- 
Lien, the other ten: which words can be applied only to 
the office of rural deans, according to the reſpective diſ- 
tricts which they had in the parts of every dioceſe. Ken. 

Par. Ant. 633. nn ror dog anos ok hg 
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2. The exerciſe of juriſdiction in the church by patri- Apportioning the 
archs, primates, and metropolitans, was inſtituted in con- _—_ of rural 
formity to the like ſubordinations in the ſtate. Gib/. 971. 


In like manner the dioceſes within this realm ſeem to 
have been divided into archdeaconries and rural deanries, 
in order to make them correſpond to the like diviſion of 
the kingdom into counties and hundreds. Hence it came 
to paſs, that the archdeacons, whoſe courts were to an- 
ſwer to thoſe of the county, had the county uſually for 
their diſtrict, and took their titles from the diſtrict in 
which they acted; and the names of the rural deanries 
ſeem to be taken from the hundreds, and were at firſt, 


and generally now are the ſame, 1 J/arner's Bcd. Hift. 


_— as in the ſtate, every hundred was at firſt divided 
into ten tythings or friborghs, and every tything was made 
up of ten families; both which kept their original names, 
notwithſtanding the increaſe of villages and people: ſo, 
in the church, the name of deanry ſtill continued, not- 
withſtanding the increaſe of perſons. and churches. «And 
theſe diſtricts from time to time have been contratted or 
inlarged at the diſcretion. of the biſhop. Tho' ſome 
deanries do ſtill retain the primitive allotment of ten 
churches, eſpecially in Wales, where the moſt ancient 
uſages do continue. In the dioceſe of St. Aſaph, the 
deanries of Bromfield and Vale and of Kidwin; in the 
dioceſe of Bangor, the deanries of Llin and Llivon ; 


in the dioceſe of Landaff, the deanry of Uſk; in that᷑ of 


St. David's, the deanry of Emlin, have the preciſe 
number of ten pariſh churches. And ſeveral other dean- 
ries, that upon their new diviſion were made up of two con- 
joined, or three / contracted into two or one, do now con- 
tain the number of ſifteen, twenty, or thirty churches, 
according to the diviſion ſo made: As for inſtance, the 
deanry of Burceſter in the dioceſe of Oxford, is made up 
of thirty one pariſh churches ; out of which the church of 
Ambroſden being excepted (as before the reformation 


| being in the deanry of Codeſdon), the remaining thirty do 


expreſsly anſwer the three diſtinct deanries ot Curtling- 
ton, Iſlip, and Burceſter, of which the two former were 
annexed to the latter. Ken. 634. Gib. 971 


3. And as in the aforeſaid law of king Edward the Ajpointment & 
confeſſor, the rural dean is there called the dean (of the rural ces. 
- biſhops ſo without duubt he was appointed by the biſhop, 


to have the inſpection of clergy and people within the 
diſtrict in which he was incumbent, under him, and him 
* alonc; 


110 Deans and chapters. 

alone; in like manner as the archipreſbyter at the epiſ- 
cela-pal ſee, was one of the college of preſby ters, appointed 
at the pleaſure of the biſhop, who in his abſence might 

: preſide over them, and under him have the chief care of 
all matters relating to the church. But as in proceſs of 
time, by the conceſſion of the biſhops, the cathedral 
archipreſbyter or dean became elective, and being choſen 

by the college of preſbyters, or the chapter, was only 
confirmed by the biſhop ; ſo after that the archdeacon, 

by the like conceſſions, became a ſharer in the admini- 

ſtration of epi ſcopal juriſdiction, he became of courſe a 
ſharter in the appointment of rural deans. Gilſ. 971. 
Their oath of 4. The proper authority and juriſdiction of rural deans, 
office. perhaps may be beſt underſtood, from the oath of office 
which in ſome dioceſes was anciently adminiſtred to them; 
which was this: I A. B. do ſwear, diligently and 
<< faithfully to execute the office of dean rural within the 
©.deanry-of D. Firſt 1 will diligently: and faithfully 
execute, or cauſe to be executed, all ſuch proceſſes as 
6. ſhall be directed unto me from my lord biſhop of B. 
or his-officers or miniſters by his authority. Item, I 
will give diligent attendance, by my ſelf or my deputy, 
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if 3 at every conſiſtory court, to be holden by the ſaid 
\ 3} ; _ © reverend- father in God, or his chancellor, as well to 
71 f Fl return ſuch proceſſes as ſhall be by me or my deputy 
4 3h executed; as alſo to receive others then unto me to 
. „be directed. Item, I will from time to time, during 
Ur 164 my ſaid office, diligently inquire, and true information 
Ty 46d | give unto the ſaid reverend father in God, or his chan- 
1 << cellor, of all the names of all ſuch perſons within the 
118 © ſaid-deanry of D. as ſhall be openly and publickly 
„ noted and defamed, or vehemently ſuſpected of any 
15 ſuch crime or offence, as is to be puniſhed or reformed 
1 by the authority of the ſaid court. Item, I will dili- 
. » gently inquire, and true information give, of all ſuch. 
„ «c perſons and their names, as do adminiſter any dead 
. men's goods, before they have proved the will of the 
12 r teſtator, or taken letters of adminiſtration of the de- 
bn << ceaſed inteſtates. Item, I will be obedient to the right 
1.80 < reverend father in God J. biſhop of B. and his chan- 
of | & cellor, in all honeſt and lawful commands; neither 
1-580 „„ - will attempt, do, or procure to be done or attempted, 
wi | any thing that ſhall be prejudicial to his juriſdiction, 
14 << but will preſerve and maintain the ſame to the utter- 


7 1 


* 


©. moſt of my power. God. Append. 6, 7. 
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Deans and chapters. 1 111 


ne epiſ- F. From whence it appears, that beſides theic duty Their holding 
pointed concerning the execution of the biſhop's proceſſes, their rural chapters. 
might office. was, to inſpect the lives and manners of the clergy 
care of and people within their diſtrict, and to report the ſame » 
oceſs of to the biſhop : to which end, that they might have know- 
thedral ledge of the tate and condition of their reſpective dean- 
choſen ries, ae had a PEO: to convene rural alpen. Gib. 
as only 973. 
deacon, Which: ates were pe up of all the inſtituted 
dmini- clergy, or their curates as proxies of them, and the dean 
:ourſe a as preſident or prolocutor. Theſe were convened either 
Pot: Fas upon more frequent and ordinary occaſions,” or at more 
| deans, ſolemn ſeaſons for the greater and more weighty affairs. 
f office Thoſe of the former fort were held at firſt every three 
> them ; weeks, in imitation of the courts baron, which run ge- 
ly and. nerally in this form, from three weeks to three weeks: 
hin the but afterwards they were moſt commonly held once a 
thfully month; at the beginning of the month, and were for this 
efles as reaſon called kalendæ or monthly meetings. But their 
of B. moſt ſolemn and principal chapters were aſſembled once a 
tem, I quarter, in which there was to be a more full houſe, 
leputy, and matters of great import were to be here alone tranſ- 
he faid acted. All rectors and vicars or their capellanes, were 
well to bound to attend theſe chapters, and to bring information 
deputy of all irregularities committed in their reſpective pariſhes. 
me to If the deans were by fickneſs or urgent buſineſs detained 
during from their appearing and preſiding in ſuch conventions, 
mation they had power to conſtitute their ſubdeans or vicegerents. 
chan- The place of holding theſe chapters was at firſt in any 
nin the one church within the diſtrict, where the miniſter of the 
blickly place was to procure for, that is, to entertain the dean and 
of any his immediate officers. But becauſe in pariſhes: that were 
formed .fmall:and-unfrequented there was no fit accommodation 
Il dili- to be had for ſo great a concourſe: of Aber therefore 
IU ſuch in à council at London under archbiſhop Stratford, in the 
y dead year 1342, it was ordained, that ſuch chapters ſhould 
of the not to be held in any obſcure village, but in the larger or 
he de- more eminent * 5 Ken. 639, 640. 
e right And one ſpecial reaſon Why they . to have been 
chan- Er in this realm after the manner of the courts: baron 
neither is, becauſe we find nothing of rural charter in the an- 
npted, cient canon law. Gibf. 973. 
iction, In purſuance of which inſtitution. of holding caval 
utter- _chapters, and of the office of rural deans in inſpecting 


From 
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the manners of lerer and . and — the bi- 
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Their attendance 6. And this office of inſpecting nd reporting the man- 


at the b. ſhop's 
viſitation. 


Teans and chapters. 
ſhop's proceſſes for the reformation thereof, we find a 
conſtitution of archbiſhop Peccham, by which it is re- 
quired, that the prizfts, on every ſunday immediately. following 
the holding of the rural 8 en 1 1 the en the 
Kan of ercommumicatioan. 

And in theſe chapters continually — the ab 
deans, until that Otho the pope's legate required the arch - 
deacons to be frequently. Ions at them; who being 
ſuperior to the rural deans; did in effect take the preſi - 
dency out of their hands: inſomuch that in Edward the 
firſt's reign, John of Athon gives this account of it; 
„Rural chapters, ſays he, at this day are holden by 
© the archdeacon's 6tkcials, and ſometimes by the rural 
&« deans,” From which conſtitution. of Otho, we may 
date the decay of rural chapters; not only as it was a 
diſcouragement to the rural dean, whoſe peculiar care the 


holding of them had been; but alſo, as it was natural for 


the archdeacon and his official to draw the buſineſs that 
had been uſually tranſacted there, to their on viſitation, 
or as it is ſtiled in a conſtitution of une 8 
to their own chapter. Gi. 9/3. 4 


ners of the clergy and people rendered the rural deans 
neceſſary attendants on the epiſcopal ſynod or general 


viſitation, Which was held for the fame end of inſpecting, 


in order to reformation. In which ſynods (or general 
viſitation of the whole diocefe by the biſhop) the ru- 
ral deans were the ſtanding repreſentatives of the reſt 


of the clergy,” and were there to deliver information 


of abuſes committed within their knowledge, and to pro- 
poſe and conſult the beſt methods of reformation. 
the ancient epiſcopal ſynods (which were commonly held 
once a year) were compoſed of the biſhop. as.preſident, 


their collegiate-body of preſbyters or prieſts, and the arch- 
deacons or deputies of the inferior order of deacons, and 
the urban and rural. deans in the name of the pariſh mi- 
niſters within their diviſion; who were to have their ex- 
pences allowed to them according to the time of their at- 
tendance, by thoſe whom they repreſented, as the prac- 
rice obtained for the repreſentatives of the people in the 
civil ſynods or parliament. But this part of their duty, 
which related to the information of ſcandals and offences, 
in progreſs of time devolved upon the churchwardens ; 
an rea other office of berag convened. 2 members of 


For 


and the deans · cathedral or archipreſbyters in the name of 


* 
— 


22 3 


* r 


mi to them the probate of wills, and granting ad- 


tion of the e legate, he is commanded to have an au- 
A 


4. 647." C "G72. © Get!" Append. J. 


but as the primitive chorepiſcopi had their authority re- 


Deans and chapters. 


provincial and epiſcopal ſynods, was transferred to two 

proctors or repreſentatives of the parochial clergy in every 

diocefe to aſſemble in convocation, where the cathedral 

deans" and archdeacons ſtill keep their ancient right, 

whilſt the rural deans have given ee to an election of 

two only for every dioceſe, inſtead of one by Panos 

place for every deanty. Ken. 648, 649. 5 
7. And albeit their office at firſt might be merely in- Their Judicial” 

ſpection, y et by degrees they became poſſeſſed of a power geo ag 

to judge ah 5 05s Ih in ſmaller matters; and the reſt and extraorap. 

they. were to o TEPOrt te to their ccelefratical ſuperiors.” . nary. 


97 
And by pci #elegarion wer had occaſionally com- 


miniſtration of the goods of perſsns inteſtate; the cuſtody 

of vacant benefices, and. granting inſtitutions and induc- 
tions; and ſometimes the deciſions of teſtamentary cauſes, 

and of mitrimonid! cauſes, and matters of divorce. Of 
which there appear ſome footſteps' in one of the legatine 
conſtitutions of Otho : by which it is injoined, that the 
dean rural ſhall not thereafter intermeddle with the cog- 
nizance of matrimonial cauſes: and by another conſtitu- 


- 


thentic ſeal: All which ſhews, that anciently there was 
ſome what of juriſdiction ititruſted with them, Ken. 641. 


And before we! declining ſtate, they were ſometimes 
made a fort of chorepiſerpi, or rural biſhops; being com- 
miſſioned by the dioceſan to exerciſe epiſcopal jurifdic= 
tion, for the profits whereof they paid an annual rent: a 


ſtrained by ſome councils, \and their very office by degrees 
aboliſhed ; ſo this delegacion of the like privileges to rural 
deans, 'as'a burden and ſcandal to the church, was in- 
hibited by pope AeRNAger the third, I the council of 
Tours. Ken. 639. | 
8. This office hath been always of a pe nature; Their ccptinu- 
and is expreſ:ly declared fo to be both by Lindwood and 3 e 
John de Athon, And this was the reaſon why the ſeals © ans 
which they had for the due return of citations, and for 
the diſpatch of ſuch buſineſs as they ſhould be employed 
about, had only the name of the office (and not as other 
ſeals: of juriſdiction, the name of the perſon alſo) engraved 
in it. C 972. | 
But in the diecels of Narwich, the admiſſion of rural 
deans ſeems to have been more ſolemn than elſewhere, 


ks . 1 and 


Their difuſa. 


nothing. And at the reformation, in 
our reformers, no order was taken ſor the reſtoration of 
this part of the government of the church, In the re- 
formatio legum this was provided for, but fell to the ground 
for want of confirmation by the legiſlative power. So | 
that theſe rural officers in ſome deanries have become 
extindi, in others have only a name and ſhadow. left. 
No do we find any expreſs care further taken for the ſup- 
port of this office, but only in the provincial ſynod of 


a « Over others: 


Deans and chapters. 


and their continuance perpetual: ſor whilſt that ſee was 
vucant, in the time of archbiſhop Witleſey, ſeveral rural 
; deans, their were collated, whereas in other places they are 
only ſaid to be admitted; and in an ancient metropolitical 


viſitation of the ſame dioceſe, the firſt in every deanry is 


- . ſuch an one perpetual dean. Gibſ. 972 
And perhaps ſeveral of the deans of peculiars may bave 
ſprung originally from rural deans. | 


9. Finally; By the preſcription and power of | the 


-archdeacons and their officials, it happened, that in the 


next age before the reformation of our church, the juriſ- 
diction of rural deans in this iſland 8 almoſt to 
the publick acts of 


convocation, held at London, Apr. 3. 1571. by which it 
was ordained, that the archdeacon when he hath finiſh- 
ed his viſitation, ſhall fignify to the biſhop, what cler- 
«© pymen he hath found in every deanry fo well endowed 
„With learning and judgment, as to be worthy to in- 
< ſtruct the people in ſermons, and to rule and preſide 
out of theſe the biſhop may chuſe ſuch 
ss he will have to be rural deans,” But this is rather 
a permiſſion, than a poſitiye command, for the continu- 
ance of that office: however, it proves that rural deans 


were, thought fit miniſters to aſſiſt in diſpenſing the laws 


and diſcipline of our reformed church; and it doth, im- 
ply, that when they are deputed by the biſhop, they may 
exert all that power which by cauon and cuſtom reſided 
in the ſaid office before the reformation. The little re- 
mains of this dignity and juriſdiction depend now on the 
cuſtom of places, and the pleaſure of dioceſans. Ken, 
652, "oe God. Append. 7. | bx 13 


Dedieauaa of Churches. See Church. : - 
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Defamation. ER 


| 6 ing) nge 


Y the Canute of Circumf ede a atis, 13 Ed. 1. ft. By tatute, 
In cauſe of de efamation, it hath been para al- 
ready, 77 it ſhall be tried in a ſpiritual court,” when money is 
not demanted, but a thing done for puniſhment of fm: In 
which caſe, the ſpiritual judge ſhall have power 1 to tale * | 
ledge notwith/tanding the king's probibition, | cn tis 


It hath been granted already] By this. it Wel | faith. e 1 
Land Coke) that the cognizance of defamation was grant- 8 
ed by act of parliament; for otherwiſe it ne; not be 
granted. 2 {nf}, 492. 


IWhen money is not demanded] For in this caſe, he that 
is defamed cannot ſue there for amends or damages; but 
only for correction of the fin, pro ſalute anime. 5 2 Inſt. : 
. | 
And by the e of aten nt, 9 Ed. 2. 0. 40 In 
deſamutions, prelates ſhall correct, the king's prohibition not- 
with/landing ;, firſt injoining a penance corporal, which if the 
offender will redeem, the prelate may freely receive the hong. 
tho the king's prohibition be ſhewed. 
2. But to bring otfences within oe. Natures, they Not for matters 


muſt have theſe foilowing incidents: R temporal, 
As, firſt, the defamation muſt not be foi matters 
temporal, 


Thus if a man be called thief or traytor : if one be ſued 
for ſuch ſlander in the eccleſiaſtical court, a prohibition 
lieth. God. 5 16. , 

So if one call a man a 1 perſon; he muſt take 
his remedy for it at the common law. 2 Inſt. 493. 

M. 22 H. 8. A ſuit was in the ſpiritual court, for 
calling one a falſe knave; and a prohibition was granted : 
for hnave originally was no word of reproach, but ſigni- 
fied a man ſervant, and a knave child a man child. 2 
Inſt. 493. For albeit cheſe words do not imply any of- 
fence of which the temporal law taketh cognizance, yet 
being alſo not of ſpiritual cognizance, the temporal courts 
will grant a prohibition, that the ecclefialical courts may 

not exceed their juriſdiction, 5 

In like manner a ſuit being commenced, 8 calling the 
plaintiff gusan; a probibition was granted, by reaſon of 
the uncertainty of that word. Ged. 517, 3% 26 

I 2 E. 9 
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E. q W. Braithwaite and Maithews. Matthews Iibel- 
led in the fpiritual court againft Braithwaite, for having 
ſaid Matthews is a rogue, a cheating rogue, and keeps 
rogues company. And a prohibition was granted. I. 

m, 212. | | 


M. 10 I. A libel was preferred againft a man in the 


fpiritua] court, for faying to another, Thou art an im- 


Nor fer matters 
ſoiritual mixed 
with temporal. 


Nut for ſpiritual 
Mar ters Only. 


pudent brazenfaced Beelxelub: And a prohibition was 
grantee... L. Km. 397. 2 Salt. 602 

3. Nor muſt the defamation be, for matters fpiritual 
mixed with temporal. 55 e 
© Thus, E. 11%. A libel was preferred in the eccle- 
fraftiea] court for ſcandalous words, viz. You are & damn- 
ed bitch, whore, a pecky tbhore, and if you have not the 
itch, you have the pox, And it was moved for a pro- 
hibition, becauſe. an action lies at common law. And 
this diffcrence was taken, where the word pox: is joined 
with other words, fo that it cannot be underftood but of 
the french pox, there the action hes. And by Holt chie 


juſtice : The joining it with the word whore, will make 


it to be underſtood of the french pox, which is action- 
able; and he cited a caſe where the words were, He got 
the pox by a yellow haired wench in Moorfields, and they 


were held actionable, ' And a prohibition was- granted. 
I. Raym. 446. | | | | 


H. 10 G. 2. Legate and Wright. It was moved for a 
prohibition to the ſpiritual court of Norwich, in a ſuit 
pending there ſor deſamation. The words were, Lou 
are an old rogue, and a as and I will proye you fo, 


and an old wwhoring rogue, and a boaſtard-getting old rogue: 


It was allowed, that the latter words were of ſpiritual 
eognizance ; but as the firft was temporal, a prohibition 
will lie for the whole. And a rule was made to ſhew 
cauſe. On ſhewing cauſe, it was alledged that theſe words 
were not of a temporal nature ſufficient to ground a pro- 
hibition. But the court held the conttary; and ac- 
cordingly the rule was made abſolute. 2 Jur. Eck 
215. 9 55 K 5 
4. Nut to intitle the fpiritual court to juriſdiction, the 
defamation muſt be for matters mcrely ſpiritual. : 
Thus in the caſe of Smith and Hd, M. 5 W. Libel in 
the ſpiritual court for theſe words, You are a rogue, raſ- 


cal, wwheremefler, and a ſon of a perjured affidavit bitch. A 


prohibition was moved for; and all the words being 


waived but the word wheremaſler (none of them being 


ſuch as an action may be brought for at the common law), 
| a 11 


ron on was norman Nr _ eee 70. 
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it was urged that is only a word of heat, and that vids 
of paſſion are not defamatory, but regarded by the hearers 
no more than the words of one non-compos mentis or 
mad. But by Holt chief juſtice ; to ſay whoremaſter of 
a man, is the ſame with whore of a woman, which is an 
eccleſiaſtical ſlander. 2 Salk. 692. 

H. 9 Car. Gobbet's caſe. ' A prohibition was prayed, "to 


ſtay a ſuit in the ſpiritual court for defamation, in ak: 


ing theſe words, He is a cuckoldly knave'; and a precedent 
was Cited, that for ſaying, he is a knave, and a cheating 
knave, ſuit being in the ſpiritual court, a prohibition was 
granted upon good adviſement. But the court ſaid, that 


precedent is not like to this caſe; for there was not any 


offence Wherewith the ſpiritual court ought to meddle; 
but in this caſe, for theſe words, it is properly to be ex- 
amined and punifhed there, And a pcohibition was de- 
nied, Cro. Car. 339. 

H. 2 G. 2. Ferguſon and Cuthbert. A prohibition was 
moved to a ſuit in the ſpiritual court, for calling a wo- 


man jilt and firumpet, and ſa Aus he would cut his wife's 
rumpet: And denied; for, 


legs off if ſhe was ſuch a 
by the court, they are a charge of incontinence, and the 
fignification of them well known. Str. B23. 

T. 40 Elia. Pollard and Armfhaw. Pollard and his 
wife brought an action againſt Armſhaw for theſe words, 
Thou art a where, for J. 5 goldſmith, hath the uſe of thy 
body, and a cart is too good for thee, By the court, 
The words are of ſpiritual cognizance only, and the ac- 
tion will not lie. Gouldſb. 172. God. 5109. 

Z. 3 An. Graves and Blanchet. An action was breatyhe 


7 for theſe words, She is a whore, and had a baſtard by her 


father's apprentice. And judgment was arteſted. The 
court ſaid they could not overthrow fo many authorities. 
The reaſon of the law is, that fornication is à ſpiritual 
offence; and no action lay at the common law for what 
the common law took no notice of, winden Ma da- 


ſh 2 Salk. 696. 


An. Auberry and Raw A woman libelled 
3 another in the ſpiritual court, for theſe words, You 
are a brandy-noſed whore, you ſtink of brandy. And a 
prohibition was moved for, becauſe they were words of 
heat, and did rather charge the defendant with intemper- 
ance than incontinence. But by Holt chief juſtice, Pro- 
hibition hath been denied in like cafes forty: times.” zAnd 


' * * 
N 2 8923 * * 7 
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M. 7 Car. Hellinghhead's caſe. Hollingſhead prayed # 
prohibition, to ſtay a ſuit in the ſpiritual court for defa- 
mation, for ſpeaking theſe words, Thou art a bawd, and 
I will prove thee a bawd. And becauſe theſe are words 
properly determinable in the ſpiritual court, and for which 
no action lies at the common law, the prohibition was 


denied. But for faying, Thou keepeſt an houſe of baw- 


In what caſe an 


action at law 
will lie for mat» 
ters merely ſpi- 
ritual, 


dry, this being matter determinable at the common law 
by indictment, ſuit ſhall ' not be in the ſpiritual court. 
CM, Gar 20 BY, 7 n Eee 
So in the caſe of Lockey and Dangerfield, M. 12 G. 2. 
Libel in the ſpiritual court for theſe words, You are a 
bawd; And upon motion for a prohibition, caſes were cited 
to prove, that an action would lie. But the court upon 
conſideration diſcharged the rule; for it is not a charge 
of keeping a bawdy houſe, which is puniſhable as a tempo- 
ral offence; an action will lie for theſe words, but for 
the word bawd only it will not; that being perhaps no 
more than a folicitation of chaſtity. Str. 1100. 

5. T. 35 Eliz. Davies and Gardiner. An action upon 
the caſe of ſlander, was brought by Anne Davies againſt 
John Gardiner: That whereas there was a communica- 
tion of marriage to be had, between the plaintiff and one 
Anthony Elcock; the defendant, to the intent to hinder 
the ſaid marriage, ſaid and publiſhed, that there was a 

rocer in London that did get her with child, and that 

e had a child by the ſaid grocer; | whereby ſhe loſt her 
marriage. To which the defendant pleaded not guilty ; 
and was found guilty, at the affizes at Ayliſbury, to the 
damages of 200 marks. And now it was alledged in ar- 
reſt of judgment, that this matter appeareth to be 
merely ſpiritual, and therefore not determinable at the 
common law, but to be proſecuted in the ſpititual court. 
But by the court, The action lies here; for a woman not 
married cannot by intendment have ſo great advancement 
as by her marriage, whereby ſhe is ſure of maintenance 
for her life, or during her marriage, and dower and other 
benefits which the temporal laws give by reaſon: of her 
marriage: and therefore by this flander ſhe is greatly 
prejudiced; in that which is to be her temporal advance- 
ment; for which it is reaſon to give her remedy by way 
of action at the common law. Poph. 30o0łU 
FT. 9 Car. Penſon and Gooday. Action upon the caſe : 
Whereas he keepeth an alehouſe licenſed by the juſtices, 
the defendant to ſcandalize the plaintiff's wife ſpake theſe 
words to ber, Hang thee, bawd; thou art worſe than a 
AE | | bawd; 


Defa mation. 


bawd ; thou keepeſt a houſe worſe than a bawdy houſe; 
and thou keepeſt @ whore in thy houſe, to pull: out my 
throat. Upon not guilty pleaded, it was found for the 
plaintiff, It was moved in arreſt of judgment, that theſe 
words are not actionable. But it was agreed, that for 
ſaying ape is a bawd and keeps a bawdy houſe, an action 
lieth; becaule it is a tenipora} offence, for which the 
common law inflicts puniſhment : But to call one bawd, 
without further ſpeaking, an action lieth not, no more 
than to call one whore; but it is a defamation puniſh- 


able in the ſpiritual court. Cre. Car. 329. 


So if a man who hath lands by deſcent ſue i 


n the. ec- 


cleſiaſtical court againſt another for calling him baſtard ; 


a prohibition ſhall be granted, for this tendeth to a tem- 


poral diſinheritance. 2 Rails Ar. 292. 


But in the caſe of Bernard and Beale, E. 16 Fa. 


On 


an action upon the caſe, for ſaying that the plaintiff had 


two baſtards, and ſhould have kept them, by reaſon of 


which words diicord aroſe betwixt him and his wiſe, and 
they were likely to have been divorced; after verdict, it 
was moved in arreſt of judgment, that theſe words were 


not. actionable, becauſe he doth not ſhew any temporal 
laſs, as loſs uf marriage, or the like; and this imagina- 


tion to be divorced is not to any purpoſe, for it is but a 
cauſelels f. ar. And of that opinion was the whole court. 


And therefore it was adjudged for the defendant, 


Ja. 4 2. 
6. 


| Crs. 
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r. Gibſon ſays, If a miniſter is defamed in any ar- Words ſpoken of 


ticle relating to the diſcharge of his miniſterial function; 3 clergymaa, 


this is agreed by the books of common law, to be duly 
Gib. 1025. 


triable in the ſpiritual court. 


But in the caſe of Coxeter and Parſons, H. 10 V. Dr 


Parſons libelled againſt Coxeter in the ſpiritual court, for 
ſaying of him, He had no ſenſe, was a dunce, and a 


blockhead, and he wondered that the biſhop would Jay his 
hands upon ſuch. a fellow, and that he deſerved to have 


his gown pulled over his ears. 


And a prohibition was 


granted: For a, parſon is not puniſhable in the ſpiritual 


court for being a knave or a blockhead, more than ano- 


ther, man. And whereas it was urged that a parſon might 
be deprived for want of learning, Holt chiet juſtice ſaid, 
if that be the caſe, he muſt bring his action at law; for 


that was a temporal damage. 


2 Salk, 692. 


T. 19 H. 8. The prior of Laund libelled in the ſpi- 
ritual court againſt Robert Lee and John Lee, for calling 


14 


the prior churl's ſon, rotten churl, and cankered churl; 


and 


120 Dekamatidn. 1 
and a prohibition was granted: for the words concerned 
no ſpiritual matter, and therefore he gould not ſue for 
them in the eccleſiaſtical court; neither could he have 
action for them at the common law. 2 "aft; 499. 
H. 6 G. 2 Muſgrave and Bovey. A prohibition was 
granted to a ſuit for theſe words, ſpoken by one clergy- 
man of another: Vou ate an old rogue, and a raſcal, 
and a contemptible fellow, deſpiſed and hated by every 
Words ſp:ken in 7 + H. 13 IT. Fohnſon and Bewicth. A rule was made 
London. for a prohibition to be granted, unleſs cauſe ſhewed, to 
| the conſiſtory court of the biſhop of Wincheſter to ſtay, 
a ſuit againſt the plaintiff by the defendant, for having 
ſaid to the defendant, Thou art a whore; and for having 
W ſaid to the defendant's huſband, You have married an 
| old whore, and therefore have no children; upon ſug- 
geſtion of the cuſtom of London to cart whores, and that 
theſe words were ſpoke in London. And on ſhewing 
cauſe againſt the rule, it was urged, that it appeared upon 
the face of the ſuggeſtion, that as well the plaintiff as the 
defendant lived out of the juriſdiction of London, viz. 
Bewick at Bewick in Middleſex, and Johnſon in the pariſh 
of St Olave's Southwark; and therefore it would be 
hard to deprive the defendant of puniſhing the plaintiff 
for having ſpoken theſe malicious and defamatory words, 
in a court where. the may proceed, to drive her to ano- 
ther court where ſhe cannot proceed, the plaintiff liv- 
ing out of the juriſdiction of the court. And of that 
opinion was the whole court. And Holt chief juſtice 
ſäaid, that if in ſuch caſe a prohibition were granted, it 
would give licence to all the market women, when the 
were in London, to defame their neighbours without fear 
of puniſhment. And the rule was diſcharged. L. 
Raym. 711. N 2 4 1 
7. 5 G, Argyle and Hunt. Libel in the ſpiritual 
court, for the word whore; which upon the face of the 
libel appeared to have been ſpoken in London: and after 
ſentence, it was moved for a prohibition, becauſe the de- 
fect of juriſdiction appeared in the libel itſelf, and the 
court will judicially take notice of the cuſtom of London, 
where an action lies for the word whore. By the court: 
The rule is, that you ſhall never alledge matter out of the 
libel, as a ground for a prohibition after ſentence; but 
the foundation of our granting it muſt ariſe out of the 
libel itſelf in defect of juriſdiction. And if there be a de- 
fect of juriſdiction appearing in the libel, then the party 


ever 
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never comes too late; for the ſentence and all other pro- 
ceedings are a mere nullity. But where the ſpiritual 


court hath an original juriſdiction, which is to be taken 


from them upon account of ſome matter ariſing in the 
ſuit, as for defect of trial; there after ſentence the part 


ſhall never have a prohibition, becauſe he himſelf hath 


acquieſced in their manner of trial, which is a waiver of 
the benefit of a common law trial. It is true, theſe words 
appear to be ſpoken in London; but how doth the cuſ- 
tom of London appear to us ? There is nothing of that 
in the libel; and tho* we have ſuch a private knowledge 
of it, that upon motion we do not put the party to pro- 
duce an affidavit, becauſe the other ſide never diſputes it. 
yet we cannot judicially take notice of it; and if any 
body ihall inſiſt on an aifidavit, we muſt have it in every 
caſe. It was never known, that the court judicially takes 
notice of private cuſtoms; but they are always ſpecially 
returned. In the caſe of Stone and Fowler, M. g An. there 
was a preſcription for the pariſhioners to-repair the fences 
of the churchyard; and after ſentence they came and ſug- 
gelied, that the rector was bound to thoſe repairs; and that 
the ſpiritual court, inaſmuch as the preſcription was not 
admitted, had no power to proceed: but the court held, 


they came too late after ſentence. Str. 187. 


7 
A. 8 Geo. Vicars and Worth, The wife libelled in the 
ſpiritual court, for words, which appeared on the libel to 
be ſpoken in London; the words were (peaking to the 


huſband); You are a cuckoldly old rogue, and was cuc- 


kolded by a porter. And againſt a prohibition it was 


urged, that the cuſtom of London extends only to the 
word whore; and that words which only import a wo- 
man to be ſo, are not within the cuſtom. But the whole 
court held the, contrary ; for prohibitions have been 
often granted where the words are tantamount. And a 
prohibition was granted. Str. 471. | 

T. 9 Geo. Cook and Wingfield. The word ſtrumpet was 
held to be within the cuſtom of London; but the de- 
fendant not coming for a prohibition till after ſentence, 
the court denied a prohibition, on the authority of Argyle 
and Hunt, tho' it appeared on the libel to be ſpoken in 


London. Str. 558. 
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8. By the 1 Ed. 3. ſt. 2. c. 11. intitled, No ſuit ſhall xfatte-s given in 
be made in the ſpiritual court againſt indictors: The com- evidence. 


mons do grievouſſy complain, that when divers perſons, as well 
clerks as lay people, have been indified before ſheriffs in their 
turns, and after the inqueſt procured be delivered before the juſti- 


ces; 
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egainſt ſuch indictors, ſurmiſing againſi them that have defamed 


| them, to the great damage of the indictors, wherefare many 


people of the. ſhire be in far to indift ſuch offenders ; the 
king wall that in ſuch caſe every man that feeleth himſelf grieve 


ed thereby, ſhall have a prohibition formed in the chancery upon 


In what time the 


r rt 
Before fheriffs in their turns] Altho' the ſtatute pro- 
vides expreſsly for indictors in the turns only; yet it ex- 
tends as well to indictors in all other courts, and to abl 
witneſles, and to all others who have affairs in the tem- 
poral court; and who ſhalt not be therefore ſued or mo- 
leſted in the court ehriſtian. 12 C.. 43. 
9. Regulatly, if the party defamed doth not commence 


N * 
x 


ſoit mull be com- an action or cauſe of defamation, and conteſt ſuit in the 


if the party defaming, and the party defamed, after utter- 


* 


In what caſe the 
de fendaut may 


ſame, within a year from the time of uttering the words; 


the action is taken away by the lapſe of the year: for in 


ſuch cafe, the plaintiff ſhal! be ſuppoſed to have remit- 
ted the injury, at leaſt not to recall it to mind; eſpecially 


ing of the words, have been very familiar and converſant 
together, as in eating, drinking, ſaluting each other, or 
other ſigns of familiarity. Clarke, Tit. 118. | 
But if the defamatory words were uttered in the abſence 
of the plaintiff, he being then perhaps in remote parts out 
of the kingdom; and he doth inſtitute the caufe fo foon 
as he returns, or at leaſt within a year after his return to 


thoſe parts or to that pariſh ig which the defamatory 
words were ſpoken, and cauſeth ſuit to be conteſted in 


the ſame; his action is not taken away, Clarke, Tit. 
119. | W 

| By the ſtatute of the 21 Ja. c. 16. A#ions upon the 
caſe for flandrous words ſhall be brought within two years af. 
ter the words ſpoken, and not after : and if the jury find the 
damages under 40 ſhillings, the plaintiff” ſhall have no more 
cots than damages. | | e | 
10. M. 9 Fa. Webb and Cook. Prohibition to ſtay a 
ſuit in the eccleſiaſtical court at Norwich for defamation, 
and calling him whoremaſter, and ſaying that he had a 
baſtard ; and ſhews, that the defendant who ſues in the 
ſpiritual court was. ſentenced for this cauſe of having a 
baſtard; and ordered to keep the baſtard at the ſeſſions at 
Norwich. And notwithſtanding, they would examine 
this again in the ſpiritual court. And upon this ſuggeſ- 
tion the defendant demurred,” And it was adjudged, that 
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he prohibition ſhould ſtand: For being ſentenced to be 

he reputed father by the juſtices of the peace, which is 
by the authority of the ſtatute law; it cannot now be 
impeached in the ſpiritual court, nor elſewhere; and all 
are concluded: to fay the contrary,” until it be reverſed. 
C TACOS HE i + 43 ; 

So in Cioke's caſe, E. 17 Ja. The plaintiff ſued the 
defendant in court chriſtian, for calling him a baſtard - 
maker; and the defendant juſtified,” becauſe he was proved 


to he ſuch before two juſtices of the peace, according to 
the ſtatute of the 18 Eliz. which plea the judges in the 


court, chriſtian refuſed: Wherefore a prohibition was a- 
warded. 2 Noll. Rep. 82. i ws, 

11. If any perſon is called to anſwer in a cauſe of de- Caſe where there 
famation,' if the plaintiff hath alſo defamed the defendant, e ” 
the defendant may in the very ſame cauſe re-convene the 
plaintiff, that is, he may give a libel in the preſence of the 
plaintiff and his proctor, tho' no citation was firſt taken 
out againſt him. But in theſe caſes of re- convention, the 
parties muſt proceed together in the conteſting of ſuit, in 


_ defiring one and the fame term probatory, in the produc- 


tion of witneſles, in the concluſion, and in the pronoun- 
cing of ſentence; and ſo in all things, unto the end of 
the ſuit, And if defamatory words, mentioned in the li- 
bel, are mutually proved, a mutual. compenſation is to be 
made, both as to the penance and the charges; that is, 
there ought to be no penance injoined, nor any condemna- 
tion in charges on either part. But it is otherwiſe, where 
two ſeparate cauſes of defamation are commenced, And 
note, that in cauſes of re- convention, tho? a compenſation 
may be made between the parties, yet ſeeing defamers are 


by law to be corrected ; the judge may, if he pleaſeth, 


correct theſe defamers ex mero officio at his pleaſure. 
Clarke, Tit. 134. | 570 | 

12. AM. 10 Geo. Tarrant and Mator. The wife libelled Huind cannot 
in the ſpiritual court for calling her whore, and there f e 
being proceedings likewiſe for defamation againſt her 
by the other, the two huſbands enter into an agreement to 
ſtay proceedings on both ſides; and upon one of the wives 
going on, the huſband moved for a prohibition ; But it 
was denied. For, by the court, The ſuit is by the wiſe 
to recover her fame, and it is not in the power of the huſ- 
band to reſtrain her. Str. 576. 

13. But if a feme covert ſue in the ſpiritual court; But he may te- 
and recover coſts, if the huſband releaſe them, the wife is leaſe che cous. 
barred, For ſince the huſbant is liable to the charges of 

| the 


9 
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Defamation. 


te ſuit expended by the wife, he ſhall have the coſts in 


recompence ; belides that, the wife cannot have a chattel 


intereſt excluſive of her huſband. But if the huſband dies, 


the wife ſhall have them, becauſe they were a thing in 


Sentence and ex- 
econ. 


action; and they ſhall not go to the executors of her huſ- 


band. Chamberlain and Hewitſin, H. 7 W. L. Raym. 74. 
14. The puniſhment of defamation, is penance to be 


injoined at the diſcretion of the judge. And after paſling 


of the ſentence, the judge declareth, in the preſence of 


the offender or of his proctor, the manner in which the pe- 
nance ſhali be performed. And if the party is preſent, 
he is admoniſhed by the judge (otherwiſe a monition iſ- 
ſueth againſt him under ſeal), to take out of the regiſ- 


try of the court a ſchedule of his penance, and to per- 


torm the ſame according to the form of the faid ſchedule, 


and to make certificate of the due performance thereof 


on or before ſuch court day as ſhall be appointed, and alſo 
to pay the coſts taxed within a time limited, on pain of 


excommunication. 1 Ought. 391, 2 


If the words were ſpoken in a publick ke hy than As | 


penance is uſually injoined to be done publickly, as in 


the church of the pariſh where the perſon defamed dwell- 


eth, in time of divine ſervice, in the preſence of the perſon 
defamed (if he has a mind to be preſent), but not covered 
with a linen garment as in cauſes of correction. But if 
the words were ſpoken in a private. place, then the pe- 
nance is done in the houſe of the perſon defamed, or . 
che miniſter, or of ſome other honeſt neighbour, 
Ought. 392. 

And the form of words uſually is this: The de- 
famer publickly pronounces, that by ſuch and ſuch words 
(as are ſet forth in the ſentence to have been ſpoken by 
bim) he hath defamed the plaintiff; and therefore that 


he begs: pardon and forgivenc(s, firſt of God, and then of 


the party defamed, for his uttering ſuch . 1 Ought. 
3 | | 


Degradation. 


1. Egradation is an eccleſiaſtical cenſure, whereby a 
clergyman is deprived of his holy orders which 


formerly he had, as of prieſt or deacon, © God. Rep. 309. 
2. An 


. 99 


2. And by the canon law, this may be done two ways : 
either ſummarily, as by word only; or ſolemnly, as by 
deveſting the party degraded of thoſe ornaments and rites, 
which were the enſigns of bis ordet or degree. 3 Gol. 
Rep. 309. 

3. Wich ſolemn degradation was anciently performed 
in this manner, as is ſet forth in the ſixth book of the de: 
cretals; If the offender was a perſon in inferior orders, 
then the biſhop of the dioceſe alone, if in higher orders 
as prieſt or deacon, then the biſhop of the dioceſe to- 
gether with a certain number of other biſhops, ſent for 
the party to come before them. Ile was brought in, 
having on his ſacred robes, and having in his hands a 
book, veſſel, or other inſtrument or ornament appertain- 
ing to his oder; as if he were about to officiate in his 
function. Then the biſhop publickly took away from 
him, one by one, the ſaid inſtruments and veſtments be- 
longing to his office, ſaying to this effect, This and 
this we take from thee, and do deprive thee of the honour- 
of prieſthood ;| and, finally, in taking away the laſt ſa- 


 cerdotal veſtment, faying thus, By the authority of God 


almighty, the Father, the Son, and the Holy Ghoſt, and of 


us, we do take from thee the clerical habit, and do depoſe, 


degrade, deſpoil, and deprive thee of all . benefit, . 


and privilege of the clergy. Gibſ. 1066. 

And this ſeemeth to have been done in the moſt dis 
graceful manner poſſible; of which there ſeem to be 
ſome remains, in the common expreſſion of pulling a man 7 


gown over his cars. 


4. By Can. 122. Sentence againſt a miniſter, of 0 
ſition from the miniſtry, ſhall be pronounced by the bi- 
ſhop only, with the aſſiſtance of his chancellor and 


dean (if they may conveniently be had), and ſome of the 


prebendaries, if the court be kept near the cathedral 
church; or of the archdeacon, if he may be had conve- 
niently, and two other at leaſt grave miniſters and 
preachers to be called by the biſhop, when the court is 
N in other e | | 


Delegates. 


H E court. bf delegates is ſo called, OE: + theſe 
delegates do fit by force of the king s commiſſion 


under the great ſeal, upon an appeal to the king in the 
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Delegates. 
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caurt of chancery, in three cauſes: 1. When a ſentence 


is given in any eccleſiaſtical cauſe by the archbiſhop or 


his official. 2. When any ſentence, is given in any ec- 

cleſiaſtical cauſe in places exempt. 3. W 

is given in the admiral's court, in ſuits civil and marine, 
by the order of the civil law. And theſe commmiſſioners 

are called delegates, becauſe they are delegated by the 

king's. commiſſion for theſe purpoſes. 4 11ſt. 339. | 

The Jaw concerning this court, falleth in under the 


title Appel. 


1 


© . 
* 8 a of 4a 1 * 


Depꝛivation. 


DEbrivatien is an eccleſiaſtical cenſure, whereby a cler- 
gyman is deprived. of his parfonage, vicarage, or 


other ſpiritual promotion or dignity. Deg. p. 1. c. q. 

And the cauſes of ſuch deprivation are properly and na- 
turally determinable by the eccleſiaſtical Jaws of this 
realm: But becauſe generally there are eftates of freehold 
dependant upon thele promotions and dignities, and an- 
nexed to them inſeparably, which reſt at the ſole deter- 
mination of the common law ; the courts of common 
law do ſometimes inſpect and regulate the proceedings of 


the eccleſiaſtical courts; and where they proceed againſt 


the rules of law, they frequently prohibit them: (eſpe- 
cially where ſuch ſentence for any offence is inflicted by 
act of parliament.) Deg p. 1. C. 9. e 

In all cauſes of deprivation, of a perſon actually poſ- 
ſeſſed of a beneſice, theſe things muſt concur: 1, A mo- 
nition or citation of the party to appear. 2. A charge 
given him, to Which he is to anſwer, called a libel. 3. 
A competent time aſſigned for the proofs and anſwers. 
4. A liberty for counſel to defend his cauſe, and to except 
againſt the proofs and witneſſes. 5. A ſolemn fentence 
after hearing all the proofs and anſwers. Theſe are the 
fundamentals of all judicial proceedings in the eccleſiaſti- 
cal courts, in order to a deprivation. And if theſe things 


| be not obſerved, the party hath juſt cauſe of appeal, and. 


may have a remedy by a ſuperior court. And thele pro- 
ceedings are agreeable to the common juſtice and reaſon 
of mankind; becauſe the party accuſed hath the liberty 
of defence, and the right of appeal. 1 Still. 323. Ayl. 


” 
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Ey. Can. 122. Sentence againſt a miniſter, of depriva- 
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| tion from his living, ſhall be pronounced by the biſhop ſt 
0 _ cnly with the aſſiſtance of his chancellor and « ean (if they . 
. may conveniently be had), and ſome of the prebendaries, 
> if the court be kept near the cathedral church or of the wi: 
: archdeacon, if he may be had conveniently, and two 1 4 
. other at leaſt grave miniſters and preachers to be called by 4 
the bilkop, when the court is kept in other places. 4 
| | 1 
: | Deviſe. ä See Wills. : $20 
Dtllapidations. vt 
; 2 RE . p 1 4 9 
\ I lapidations of chancels, to be repaired by lay impro- 3 
| priators, are treated of under the title Church. 2 by” 
r- e Siu 14... f i oY 
or | A biſhop as ſoon as he is inſtalled, and a rector or vi- i 
car as ſoon as he is inducted, ought to procure workmen, Lu 


as carpenters, maſons, tilers, and others ſkilled in build- 
ing, to view the dilapidations or whatſoever ſhall want 
repairing, and write down for what ſum a workman will 
or may rebuild or repair the ſame, and ſet their hands to 
the ſame for a memorial thereof when they ſhall be called 
to be witneſſes thereunto. For after this inſpection ſhall 
be made, ſuch biſhop, rector, or vicar may commence his 
ſuit for dilapidations when he pleaſeth. And ſuch work- 
men in ſupport of the action ought to prove, that ſuch 
decay cannot ſufficiently be repaired or amended for leſs 
than ſuch ſum, and that they themſelves would not do it 
for leſs. And that ſuch proof may be ſufficient; it is 
requiſite, that there be two witneſſes in every particular, 
and not one witneſs to one kind of work only and ano- 
ther to another. Clarke, Tit. 124. 1 Ought. 253. 

If the benefice hath been vacant for ſome time, as for 
three or four years; or if the incumbent hath not ſued 


tence for ſome time after his induction or inſtallation, nor cauſ- 
e the ed the dilapidations to be viewed and eſtimated; he ſhall 
ſialti- not be intitled to recover the Whole ſum eſtimated for di- 
hings lapidations, but conſideration ſhall be had of the tinie 
5 and a elapſed from the ceſſation of the laſt incumbency, and a 
pro- s proportionable deduction made for the decays which may 
reaſon realonably be ſuppoſed to have happened during ſuch in- 
iberty termediate time, Clarke, Tit. 126. 1 Onght, 255. 
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{ .... More particularly; concerning dilapidations, the fol- 
lowing conſtitutions and ſtatutes have been made: _ 
Edm. If the rector of a church at his death /þall leave the 
 hauſes of the church ruinous or decayed, 7 much j/ha!l be deduct- 
ed out of his eccleſiaftlical goods as ſhall be ſ»fficient to repair 

e ſame, and to ſupply the other defect of the church. The 

fame we do decree concerning thoſe vicars, who have all the re- 
venues of the church, paying a moderate penſon. For inaſmuch 

. as they are bound to the premiſſes, ſuch portion may well be de- 
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* » ducted, and ought ta be reckoned amongſt the debts. Always : 
nevertheleſs having a reaſonableregard to the revenues of the } 
; church, when ſuch dedutiion is to be made, Lind. 250. J 
© Shall leave the houſes of ths church ruineus or decayed] As, : 
the manſe of the rectory or vicarage; and other buildings 7 
whatſoever; the building or reparation whereof pertaineth is 
to the rector ot vicar immediately. But otherwiie, it, icemeth 3 
to be, of thoſe houſes the building or reparation whereof 6 
pertaineth to others, as of tenants and vaſſals, by virtue 5 
of the tenure of their lands. IJ. 5 
So much ſhall be deducted] Either by himſelf in his laſt pr 
will and teſtament; or by the ordinary, whoſe office it is . 
to provide for the church's good. I. fic 
Out of his eceleſiaſtical goods] Which he hath obtained in 4 
the right of his church: for ſuch goods by tacit agree- _ 
ment are bound to the ſaid reparation, but ſuppoſe (ſaith oth 
Lindwood) he hath not ecclcfiaſtical goods ſufficient ; _ 
whether ſuch reparation ought to be made out of his pa- " 
trimonial goods, hath been, made a queſtion, | It ſeemeth 9 
(be ſays) that if he hath employed his eccleſiaſtical goods 
in the improving of his patrimony, or if by too much at- pre. 
tention to his worldly affairs he hath . neglected his eccle- all 
ſiaſtical ; in ſuch caſe, he is bound to make ſatisfattion 14. 
out of his patrimonial goods, 4d. 6 7 
As fhall be ſufficient] And if there be not ſufficient, then or a. 


; | ſo far forth as the goods will extend. 14d. 8 
1 To repair the ſame] Having regard to the exigencies and 7 
1 quality of the thing to be repaired; ſo as the ſame be $/ 
| for neceſſity, but nat for pleaſure, Id. At J. 
| | | t 

= And to ſupply other defects of the church] So far forth as mes, 
= they belong to the rector or vicar to be ſuſtained, 14. 3 
Ought to be reckoned among ſi the debts] And therefore to 14 

be preferred before legacies; for legacies are not to be nia 

paid, until the debts ſhall be firſt ſatisficd. Id. v 
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before legacies, yet the ſame are not to be paid before 
other debts; for the common law (Sir Simon Degge ſays) 
prefers the payment of debts before damages for dilapida- 
tions. Deg. p. 1. c. 8. 7 | 


Othob. To the intent that we may provide a © remedy 


againſi the covetouſneſs of divers perſons, who altho they re- 
ceive much ſubſtance from their churches and eccleſiaſtical bene- 


fices, do yet neglef their houſes and other edifices, ſo as not to 
preſerve them in repair, nor. build them when ruinous and 
fallen down ; by reaſon whereof deformity occupieth the tate of 
the churches, and many inconventencies enſue: We do ordain 
and eftabliſh, that all clerks ſhall take care, decently to repair 
the houſes of their benefices, and other buildings, as need ſhall 
require; whereunto they ſhall be earneſtly admoniſbed by their 
biſhops or archdeacons; and if any of them, after the monition 
of the biſhop or archdeacons. ſhall neglect to do the ſame for the 
[pace of two months, the biſbop hall cauſe the ſame effectually 
to be done, at the coſis and charges of ſuch clerk, out of the 
profits of his church and benefice, by authority of this preſent 
ſlatute; cauſing ſo much thereof to be received, as ſhall be ſuf- 

ficient for ſuch reparation. The chancels alſo of the church 

they ſhall cauſe to be repaired by thoſe who are bound thereunto, 

according as is above expreſſed; Alſo we do injoin, by atteſta- 

tion of the divine judgment, the archbiſhops and biſhops and 

other inferior prelates, that they do keep in repair their houſes 

and other edifices, by cauſing ſuch reparations to be made as 

they know to be needful. Athon. 112. | | 


That all clerks ſhall take care] Under which general ex- 
preſſion are comprehended curates and prebendaries and 
all others having any ecclefiaſtical benefice whatſoever. 


1d. | 

Fhereunto they ſhall be earneſtly admoniſbed by their biſhops 
or archdeacens] And this hath ſometimes been done by a 
general monition throughout the dioceſe, or deanry. 


Gibſ. 751. | 


Shall neglef to do the ſame fer the ſpace of two months] 
At leaſt, to ſet about the ſame: for it may be that ſuch 
time ſhall by no means be ſufficient for the finiſhing 


thereof. Id. 


Out of the profits of the church and Lenefice] So that it is 
Jawful for the ordinary to ſequeſter the ſame, for the 
making of ſuch reparations. Id. | 


Vol. II. K Caufing 


But albeit the law allows the payment of dilapidations 
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tlapidations. 
Cauſing fo much thereof to be received] And ſold to the 
beſt purchaſer. Id. 5 


As ſhall be ſufficient for ſuch reparation] According to the 
diſcretion of the biſhop, as particular occaſions require, 
The general practice is a fifth part. And if the party is 


diſſatisfied, he may appeal, Athon. 112. 1 Still. 61. 


Mepham. Ve do ordain, that no inquiſition to be made 
concerning the deſects of houſes or other things belonging to an 
eccleſiaſtical benefice, ſhall avail to the prejudice of another, un- 
leſs it be made by credible perſons ſworn in form of law, the 
party interefled being fir/t cited thereunto. And the whole ſum 
eſitmated for the deſects of houſes or other things belonging to 
eccleſiaſtical benefices, whether found by inquiſition, or by way 
of compeſition made, the dioceſan of the place ſhall cauſe to be 
applied to the reparation of ſuch defetts, within a competent 
time to be appointed by his diſcretion. Lind. 254. 


Inquiſition to be made] Which may be done, not only at 
the inſtance of any party intereſted, but alſo by the judge 


himſelf ex cio. For the ordinary, without any appli- 


cation made by any perſon, may cauſe the houſes of the 
church to be covenably repaired out of the profits of the 
benefice. And ſuch inquiſition as aforeſaid may be made 
without any fame of the defects preceding. And the 
reaſon is becauſe it is done, not. for deprivation of the 
parſon, but for amendment of the defects. Id. 


Concerning the defis of houſes or other things belonging to 


an ecclifiaflical benefice] That is, of which the beneficed 


perſon hath the burden and charge of reparation; as of 


the chance], incloſures, hedges, ditches, and ſuch like, 


Id. 
Shall avail to the prejudice of another] That is, of the 


beneficed perſon himſelf, if he be living; or of his exe- 
cutors or adminiſtrators, if he be dead. Id. 


Unleſs it be made by credible perſons] As for inſtance, 
able and experienced workmen ; as alſo clergymen, hav- 
ing ſkill and knowledge in ſuch matters, who are uſually 
joined with laymen in the mandates for ſuch inquiſitions 
to be made. 7d. £ hs 


Sworn in form of law] That is, who ſhall ſwear, that 
they will truly make inquiſition, without hatred or fa- 
vour or any intereſt which they have or ſhall haye there- 
in. 1d. | | Er. | 
- The 


Oilapidattons. 


The pariy intereſted being firſt cited thereunts] And if tlie | 


witneſs of the party ſuing for dilapidations, either for 
favour, or becauſe they have taken the work to be done, 
or have had a promiſe thereof, ſhall depoſe that the de- 
cays cannot be repaired for leſs than ſuch a ſum; the de- 
fendant, if he ſhall ſee cauſe, may produce witneſſes to 
the contrary, and ſhall be allowed to carry workmen up- 


on the premiſſes to inſpe& the dilapidations, and may 


make exceptions, and diſprove the eſtimate (if it is ex- 
ceſſive) by more or more ſkilful workmen. Clarke, Tit. 
I25. 


the inquiſition nevertheleſs may proceed. Lind. 254. 


Or by way of compoſition made] For the parties may 
agree, without any inquiſition, for a certain ſum to be 
laid out in the reparations. Lind. 254. 

The dioceſan of the place ſhall cauſe to be applied] So that 
his inferior, namely, the archdeacon, cannot by this con- 


ſtitution do that which followeth. For albeit the arch- 
deacon may admoniſh the perſon beneficed to make due 


reparation; yet the biſhop only ſhall cauſe ſo much of 


the profits to be received, as may be ſufficient for making 
the reparations. Lind. 254, < 


Shall cauſe to be applied] By eccleſiaſtical cenſures and 
other lawful remedy, and alfo by ſequeſtration of the 
profits. Lind. 254. | 


Within a competent time to be appointed by his diſcretion] 
In a juſt and reaſonable manner; otherwiſe the party may 
appeal. Lind. 254. p 

By the ſtatute of the 13 Eliz. c. 10. Mere divers eccle- 
fraſtical perſons, being endowed and paſſeſſed of ancient palaces, 
manſion houſes, and other edifices and buildings belonging to 
their eccleſiaſtical benefices or livings, have not only ſuffered the 
fame, for want of due reparations, partly to run to great 
ruin and decay, and in ſome part utterly to fall detun to the 
ground, converting the timber, lead and ſtones ta their own 
benefit ; but alſo have made deeds of gift, colourable alienations, 
and other conveyances of like ect, of their goods and chattels 
in their life time, to the intent and of purpoſe after their deaths 
to defeat and defraud their ſucceſſors, of fuch jujt actions and 
remedies as otherwiſe they might and ſhould have had for the 


fame againſt their executors or adminiſtrators by the laws eccle- 


fraflical of this realm; to the: great defacing of the late eccle- 
| 3 


5 ſiaſtical, 


If the party cited doth not appear, thro' contumacy; 


in. 
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and maintain in reparation, 


Dilapidations. 


fraftical, and intolerable charges of their ſucceſſors, and evil 
precedent and example for others, if remedy be not provided : 
It is therefore enacted, that if any archbiſhop, biſhop, dean, 
archdeacon, provoſt, treaſurer, chaunter, chancellor, prebendary, 
or any other having any dignity or office in any cathedral or 
collegiate church; or if any parſon, vicar, or other incumbent 
of any eccleſiaſtical living whereunto belong any houſe or houſes, 
or other buildings, which by law or cuſtom he is bound to keep 
do make any deed or gift 
er alienation or other like conveyance of his moveable goods or 


chaitels, to the intent and purpoſe aforeſaid ; the ſucceſſor of 


him that ſhall make ſuch deed of gift or alienation, ſhall and 
may commence ſuit, and have ſuch remedy in any eccleſiaſtical 
court of this realm, competent for the matter againſt him or 
them to whom ſuch deed of gift or alienation ſhall be ſo made, 
for the amendment and reparation of ſo much of the ſaid dila- 
pidations and decays, or juſt recompence of the ſame, as hath 


happened by his fact or default: in ſuch fort as he might or 


ought to have, if he to whom ſuch deed of gift or alienation 
Hall be ſo made, were executor or adminiſtrator of him that 


made ſuch deed or alienation. | 


Note, here is no appearance of this ſtatute being tem- 
porary : nevertheleſs it is continued as temporary by the 
1 Fa. c. 25. and further by the 21 Fa. c. 28. and not 
further indefinitely (as a great many other ſtatutes were) 
by the 16 C. c. 4. So that upon the whole there may per- 
haps be fome doubt, whether this ſtatute is now in force. 


And other edifices and buildings] Altho' in this preamble, 
nothing is referred to as dilapidation, but decayed or ruin- 
ous buildings : yet it is certain, that under that name are 
comprehended hedges, fences, ditches, and ſuch like; and 


it hath been particularly adjudged concerning wood and 


timber, that the felling of them by any incumbent (other- 
wiſe than for repairs or for fuel), is dilapidation ; from 
which he may be reſtrained by prohibition during his in- 


: cumbency, and for which he or his executors are liable 


to be proſecuted, after he ceaſeth to be incumbent, G74/. 
752. 2 Bulfir. 279. 3 Bulſir. 158. 35 
Againſt their executors or adminiſtratars] This act only 


makes proviſion againit the particular abuſe of fraudulent 


deeds to defeat the ſucceſſor, after the incumbent is dead; 
but by the rules of the church (as appears by the fore- 
going conſtructions) the ordinary, in caſe of dilapidations, 
hath a right to take cognizance of them, during the life 
of the incumbent, either by voluntary inquiſition, or up- 

on 


ne ac ae... 


c. 8, Watſ. c. 39. 
So in the caſe of Jones and Hill, E. 2. JV. An Action 


Dilapidations. 
on complaint made to him; and to inforce reparation by 
ſequeſtring of the profits, or by eccleſiaſtical cenſures, 
even to deprivation, Gibſ. 753. 3 Inſt. 204. 


Their executors or adminiſtrators] In a ſuit for dilapida- 
tions in the ſpiritual court, the executor of an admini- 
ſtrator prayed a prohibition, upon oath that he had no 
goods of the firſt inteſtate; and the court agreed, that the 
executor of the adminiſtrator is not liable, unleſs he hath 
goods of the firſt inteſtate, or be adminiſtrator of goods 
not adminiſtred by ſuch adminiſtrator ; upon which, the 
prohibition was granted, and ftood. Gib/. 753. 3 Keb. 
619. 


By the laws eccleſſaſtical o this realm] In acknowledgment 
of the right of the eccleſiaſtical courts to the ſole cogni- 
zance in the caſe of dilapidations, a writ of conſultation is 
provided in the regiſter.” Gib. 753. 

And Sir Simon Degge ſays, ſuits for dilapidations are 
moſt properly and naturally to be brought in the ſpiritual 
courts; and no prohibition lieth. But nevertheleſs, he 
ſays, the ſucceſſor may (if he will) upon the cuſtom of 
England, have a ſpecial action upon the caſe againſt the 
dilapidator, his executors, or adminiſtrators. Deg. p. 1. 

I Bac. Abr. 63. | 


upon the caſe was brought by a parſon tor dilapidations, 
againſt his predeceſſor who had accepted anotner- bene= 
 fice, and left the houſes out of repair, fetting forth, that 
by the cuſtom of the realm he ought to pay to the ſuc- 
ceſſor ſo much as ſhall be ſufficient to make the repara- 
tions, and that the repairs do amount to ſo much : It was 
moved in arreſt of judgment, that this action doth not 
lie, And of that opinion was Pollexfen chief juſtice, 
who tried the cauſe, and was of the fame opinion now, 
becauſe it was merely ſuable in the eccleſiaſtical court, 
And tho? the caſe of Day and Hollington, MA. 3 Ja. 2. was 

cited as adjudged for the plaintiff on a demurrer ; yet the 
court now inclined to Pollexfen's opinion. But the caſe 
being in the paper to be argued again, and Pollexfen and 

Ventris dying in the mean time, and the caſe being ar- 

gued again before Powell and Rookeby juſtices, they gave 
judgment for the plaintiff. 3 Lev. 268, Viner. Actions. 

O. c. Viner. Dilapidations. | | 


Or other incumbent of any eccleſiaſtical liinz}] In the cafe 
of the curate of Orpington, H. 27 & 28 C. 2. who was 
appointed by the impropriator, and licented by the arch- 

Y biſhop 
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Dilapidations. 


biſhop as ordinary; the court held, that being but curate 
at will, and not inſtituted and inducted, he was not an in- 


- cumbent within this ſtatute, nor liable to dilapidations ; 
and accordingly prohibition was awarded to ſtay ſuit 


againſt him in the ſpiritual court. 3 Keb. 614, 
But theſe curates are included within the aforeſaid con- 


ſtitution of Othobon. And even with reſpect to this ſta- 


tute, it ſeemeth that this adjudication did proceed upon 
a principle at leaſt doubtful, namely, that ſuch curates 
are but curates at will. In the caſe of curacies augmented 
by the governors of queen Anne's bounty, it is certain, 
dy the ſtatute of 1 G. f. 2. c. 10. that they are perpe- 
tual cures and benefices. And as to the reſt, it ſeemeth 


moſt natural, from the very words of this ſtatute, to un- 


derſtand this expreſſion [or other incumbent] to denote 
eſpecially perpetual curates; for archbiſhops, | biſhops, 
deans, archdeacons, chancellors, prebendaries, and ſuch 
like, had been mentioned before; and then the act goes 
on, and recites parſons, vicars, er other incumbent of any 
eccleſiaſlical living, tubereunto any houſes or buildings do belong. 
And what other incumbents theſe ſhould be, if they are 
not perpetual curates, it is not eaſy to determine, _ 


Hs hath happened by his fact or default] This ſtatute, in 


the particular caſe of a fraudulent conveyance, ſeems at 


firſt ſight to limit the ſuit to the dilapidations- that have 


rown in the time of the Jaſt incumbent ;. which (in 
caſe his predeceſſor did alſo leave dilapidations, and die 


| inſolvent) cannot be known, but by a regular ſurvey of 


the defects at his firſt coming in, that thereby the reſpec- 
tive dilapidations of the two predeceſſors may be diſtin- 
guiſhed, But in other caſes, the laſt incumbent, or his 


executors, are chargeable with the whole dilapidations in 


whoſe time ſoever they have grown; and the reaſon is, 


- becauſe he had the ſame remedy againſt the executors or 
' adminiſtrators of his predeceſſor, and it was his own fault 
if he did not make uſe of it. Clarke Tit. 122. And if 


ſuch predeceſſor was infolvent; he accepted the benefice 
with that charge and incumbrance upon it. 

And agreeably to this general rule may this ſtatute alſo 
be well interpreted, ſo as to make this clauſe [by his fa 
or default] to be excluſive, not of dilapidations which 
bave grown in the time of the predeceſſors to the deceaſed, 
but of ſuch as may have grown between the time of his 


deceaſe, and the proſecution for them; that is, either in 
the time of the vacation of the benefice, or ſince the time 


of the preſent incumbent. Gibf, 753, 4. 


Dilapidattons. 


5 By the 14 Eliz. c. 11. Al! fums of money to be recouered 
for or in the name of dilapidations, by ſentence, compoſition, 


or otherwiſe, all within two years after ſuch receipt, be truly 


employed upon the buildings and reparations, in reſpect whereof 


fuch money for dilapidations ſhall be paid; on pain that every 
perſon ſo receiving and not employing as aforeſaid, ſhall forfeit 
double as much as ſo ſhall be by him received and not employed ; 
which forfeiture ſhall be to the uſe of the queen's majeſty, her 
heirs and ſucceſſors. ſ. 18. | i 0 

In caſe of the incumbent's death within the two years, 
it ſeemeth that the ſame ought to be paid by his execu- 
tors to the ſucceſſor, to be laid out by him (and not by 
the executors) in repairs. Gibſ. 754. 


Finally, In order to prevent dilapidations, it is enacted 


by the 17 G. 3. c. 53. as followeth : 

Where the parſon, vicar, or other incumbent of any ec- 
cleſiaſtical living, parochial benefice, chapelry, or per- 
petual curacy, being under the juriſdiction of the biſhop 
or other eccleſiaſtical ordinary, is defirous to build or 
improve the buildings belonging to his benefice, which 
one year's neat income will not be ſufficient to put in due 
repair, he muſt firſt procure a certificate from an ex- 
perienced work man, containing a ſtate of the buildings, 
the value of the timber and other materials fit to be em- 
ployed in building or repairing, or to be fold, and alſo a 
plan or eſtimate of the work, which muſt be verified upon 
oath before a juſtice of the peace or maſter in chancery, 
ordinary or extraordinary. He muſt alſo make out in 
writing, to be ſigned and verified by him on oath as 
aforeſaid, a particular account of the annual profits of 
the living. | * | 

Theſe muſt be laid before the ordinary and patron ; in 
order to obtain their conſent to ſuch purpoſed buildings 
or repairs, | 8 

But the ordinary, before he gives his conſent, ſhall 
cauſe an inquiry to be made of the ſtate and condition 
of the buildings at the time when the incumbent entred, 
how long he hath enjoyed the living, what he hath re- 
ceived for dilapidations, and how the fame hath been 
laid out: And if it ſhall appear that the incumbent had 
by wilful negligence ſuffered the buildings to go out of 
repair, he ſhall! pay down fo much as the damages thereby 
occaſtoned ſhall amount unto, before the ordinary ſhall 
give his conſent. 

If the patron is a minor, idiot, lunatic, or feme co- 
vert, the guardian, committee, or huſband reſpectively 
may act for them, | 
. K 4 Tf- 
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Dilapidations. 
If the ſeveral parties ſhall declare their conſent by 
KOs under their hands, the incumbent may borrow 


at intereſt ſuch ſum as the ſaid eſtimate ſhall amount un- 
to, after deducting the value of the timber or other ma- 


terials which may be thought proper to be ſold; not 
- exceeding two years value of the living after deducting 


all outgoings, except only the ſalaries to aſſiſtant curates 
where neceſſary : and as a ſecurity for the money ſo bor- 
rowed, he may mortgage the glebe, tithes, and other pro- 
fits of the living, for 25 years, or until the principal, in- 
tereſt, and coſts ſhall be paid. 

And the mortgagee ſhall execute a counterpart of the 
mortgage, to be kept by the incumbent; and a copy 
thereof ſhall be depoſited in the biſhop's regiſtry. 

And on failure of payment of principal and. intereſt 
for forty days after the fame ſhall become due, the mort- 

agee may diſtrain in like manner as rents may be reco- 
vered by landlords from their tenants. 
And a proper perſon ſhall be appointed by the ordi- 


nary, patron, and incumbent, to receive the money bor- 


rowed; who ſhall give bond to apply the ſame for the 
purpoſes intended, and ſhall make contracts, pay the 

workmen, and when finiſhed render a due account, to be 
entred in the regiſtry aforeſaid. 

Where new buildings are neceſſary, the ordinary, pa- 
tron, and incumbent may purchaſe any building within 
one mile of the church, and land not exceeding two 
acres if the living is under 1001 a. year; if above, then 
not exceeding two acres for every 1001 a year. And the 
purchaſe money may be raiſed by ſale or exchange of n 
part of the glebe or tithes. 

And every ſuch incumbent ſhall annually, at hie own 
expence, from the time ſuch hujldings ſhall be com- 
pleated, inſure at one of the offices in London or Weſt- 
minſter the ſaid houſes againſt accidents by fire, at ſuch 
ſum as the ordinary, patron, and incumbent ſhall agree 
on: Andon 0 of ſuch inſurance, the ordinary may 
ſequeſter the profits, till ſuch inſurance ſhall be made. 

And every incumbent ſucceflively ſhall pay the in- 
tereſt yearly as the ſame ſhall become due, or within one 
month after, and alſo 51 per centum of the principal ; 
and if ſuch incumbent ſhall not refide twenty weeks in 
each year computing from the date of the mortgage deed, 
he ſhall inſtead of 51 pay 101 per centum yearly ; ſuch 
payments to be made till the whole principal and intereſt 
ſhall be diſcharged : And in default of ſuch payment, the 


ordinary may ſequeſter the profits as aforeſaid, 


8 


Dilapidations. 


And where there ſhall be no houſe, or a very mean 
one, on a living worth above 1001 a year, and the in- 
cumbent ſhall not reſide in the pariſh twenty weeks 


within any year, and he ſhall not think fit to lay out 


one year's income where the ſame may be ſufficient, nor 
to apply in manner aforeſaid for two year's income, the 


ordinary, with conſent of the patron, may, procure ſuch 


plan, eſtimate and certificate as aforeſaid, and proceed 
in the execution of the purpoſes of this act, as if the 
incumbent had conſented ; and the mortgage executed 
by the ordinary ſhall be binding on the incumbent and 
his ſucceſſors. . 

And the governors of queen Anne's bounty may lend 
money not exceeding 1001 in reſpect of a living not ex- 
ceeding 501 a year, without intereſt; and where the 
annual value excceds 501, they may lend any ſum not 
exceeding two years' income at the intereſt of 4 per 
cent. © > BI By 

And colleges and other corporate bodies, having the 
patronage of livings, may lend money for the purpoles 
aforeſaid without intereſt, | 

Note, The forms of inſtruments relative to the afqre- 
ſaid proceedings, are drawn out ſpecially in the act it 
ſelf, = 


Dimiſſory letters. See Oꝛdination. 


Dioceſe. 


1. I loceſe (from Pente, ſeorſim habito;) fi 
the circuit of every biſhop's juriſdiction. For 


this realm hath two forts of diviſions: one into ſhires 


or counties in reſpe& of the temporal ſtate; and ano- 
ther into dioceſes, in regard to the eccleſiaſtical ſtate, 


1 Ii. 04. ; 
2. The bounds of dioceſes are to be determined b 


miniſtration of divine offices. To which purpoſe, there 
are two rules in the canon law: In one caſe, upon 
a diſpute between two biſhops upon this head, the di- 
rection is, that they proceed in the buſineſs, by an- 


cient books or writings, and alſo by witneſſes, reputa- 


tion, 


gnifies Dioceſe, what, 


_ witneſſes and records, but more particularly by the e Boundary. 
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Dioceſe. 


tion, and other ſuſkcient proof: In the other caſe, where 
the queſtion was, by whom a church built upon the 
confines of two dioceſes ſhould be conſecrated, the rule 
laid down is, that it ſhould be conſecrated by the biſhop 
of that city, who before it was founded, baptized the in- 


- habitants, and adminiſtred to them other divine offices. 


Jur iſdletion. 


Biſhop in an- 
other's dioceſe. 


Clerk in two 
dioceſes. 


Gib/. 133 2 e 
3. The juriſdiction of the city is not included in the 


name of dioceſe. 80 faith the canon law: And accord- 


ingly, in citations to general viſitations, directed to the 
clergy, it is ordered to cite the clergy of the city and dio- 
ceſe. Gibſ. 133. wot 7 
4. & biſhop may perform divine effices, and uſe his 
epiſcopal habit, in the dioceſe of another, without leave 
but he may not perform therein any act of juriſdiction, 
without permiſſion of the other biſhop. Grzb/. 133, 134. 
5. A clergyman dwelling in one dioceſe, and beneficed 
in another, and _ guilty of a crime, may, in differ- 
ent reſpects, be punithed in both: That is, the biſhop in 
whoſe dioceſe he dwells, may proſecute him; but the 
ſentence, ſo far as it affects his benefice, muſt be carried 
into execution by the other biſhop. Gz4/. 134. on 


— 


— — 2 


Dilpenſatton. 


Otwithſtanding the ſtatute of proviſors, and divers 


* 


a 


on the eccleſiaſtical juriſdiction in this realm, the pope's 
power ſtill prevailed againſt all thoſe ſtatutes ; and parti- 
cularly in the matter of diſpenſations, which was one 
great . of the revenue of the apoſtolick ſee. 


But by the ſtatute of the 25 H. 8. c. 21. it is enacted, 


that no perſon ſball ſue to the biſbop or ſee of Rome, or to ann 


perſon having or pretending any authority by the ſame, for li- 
cences, diſpenſations, compoſitions, faculties, grants, reſcripts, 
delegacies, or any other inſiruments or writings, for any cauſe 


or matter for which any licence, neces, compoſition, fa- 


culty, grant, reſcript, delegacy, inſirument, or other writing, 


hath been uſed to be obtained at the ſee of Rome, or by autho- 
rity thereof, or of any prelates of this realm; ar that in cauſes 


of naceſſity may lawfully be granted without offending the 
laws of God: but the ſame, neceſſary for the king and his 
_—_ ſubjetts, 


other ſtatutes againſt the papal incroachments up- 


a Q — | ks 


Tiſpenſation. 


ſubjedts, upon due examination of the cauſes and qualities of the 


perſons procuring the ſame, ſhall be granted within the realm 
and not elſetubere, in manner following, and none other- 
wiſe; that is, The archbiſh»p of Canterbury ſhall have power 
by his diſcretion, to grant by an inſtrument under his ſeal, unto 
the king, bis heirs and ſucceſſors, as well all ſuch licences, diſ- 
penſations, compoſitions, faculties, grants, reſcripts, delegacies, 
inſtruments, and all other writings, for cauſes nat being con- 


trary to the laws of God, as have been uſed to be obtained by 


the king or any of his ſubjects at the ſee of Rome, or any perſon 
by authority of the ſame; and all ather licences, diſpenſations, 
faculues, compoſitions, grants, reſcripts, delegacies, inſlruments, 
and other writings, upon all ſuch mattters as fhall be convenient 


and neceſſary to be had, for the honour and ſurety of the king, 
and the wealth and profit of the realm: ſo that the ſaid arch= 


biſhop in no quiſe ſhall grant. any diſpenſation, licence, reſcript, 
or any other writing afore rehearſed, for any cauſe repugnant to 
the law of God, 1. 3. | 
And the ſaid archbiſhop, after due examination of the 
cauſes and. qualities of the perſons procuring the ſame, ſhall 
have power by himſelf, or by his ſufficient and ſubflantial com- 


miſſary or deputy, by bis diſcretion from time to time to grant 


and diſpoſe by an inſtrument under the name and ſeal of the 
ſaid archbiſhop, to any of the king's ſubjetts, all manner of 
licences, diſpenſations, faculties, compaſitions, delegacies, re- 
ſeripts, inſtruments, or other writings, for any ſuch cauſe or 
matter, whereof __— the ſame have been accuſtomed to 
be had at the ſee of Rome, or by the authority thereof, or of 
any prelate of this realm. ſ. 4. 


Nevertheleſs, the ſaid erchbiſhop or his commiſſary ſhall not 


grant any other licence, diſpenſation, compoſition, faculty, wri- 
ting, or inſirument, in caſes unwont and not accuſtomed to be 
had at the court of Rome, nor by authority thereof, nor by any 
prelate of this realm, until the king or his council ſhall be 
advertiſed thereof, and determine whether the ſame ſhall com- 
manly paſs as other diſpenſations faculties or other writings ſhall 
or no; on pain that the grantor ſhall make fine at the king's 
will: and if it be determined by the king or his council that 
the ſame ſhall paſs, then the ſaid archbiſhop or his commiſſary, 
having licence of the king by his bill affigned, ſhall diſpenſe 
with them accordingly. ſ. 5. 

Provided, that no diſpenſation, licence, faculty, or other re- 
feript or writing to be granted by the ſaid archbiſhop or his 
commiſſary, being of ſuch 1mportance, that the tax oF the ex- 


pedition thereof at Rome extended to the ſum of 41 er above, 
ſhall in any wiſe be put in execution, till it be confirmed by the 


ling 
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Diſpenſation. 


king under the great ſeal, and inrolled in the chancery, in 


roll by a clerk to be appointed for the ſame; and this at 


ſhall be à ſufficient warrant 19 the chancellor or keeper of the 
great ſeal, to confirm in the king's name the foreſaid writings 
paſſed under the ſaid archbiſbop's ſeal, by letters patents in due 


Form to be made under the great ſeal : remitting as well the 


aid writing under the archbiſbop's ſeal, as the ſaid confirma- 


tion under the great ſeal, to the parties from time to time pro- 


cur ing for the ſame. And all ſuch licences, diſpenſations, and 


other writings, for the expedition whereof the ſaid taxes to be 
paid at Rome were under 41, which be matters of no great 
importance, ſhall paſs only by the archbiſhop's ſeal, and ſhall not 
of any neceſſity be confirmed by the great ſeal, unleſs the pro- 


curers theriof defire to have them ſo cor firmed ; in which caſe 


they ſhall pay for the ſaid great ſeal, to the uſe of the king, 5s 
and not above, over and beſides ſuch taxes as ſhall. be hereaftev 
limited for the making, writing, regiſtring, confirming and 
inrolling of ſuch licences confirmations and writings under the 
aid tax of 41. ſ. 6. | 
And every ſuch licence, diſpenſation, compoſition, faculty, 
reſcript, and writing, for ſuch cauſes as the tax was- wont to 
be 41 or above, ſo granted by the archbiſhop, and confirmed 
under the great ſeal ; and all other licences, diſpenſations, facul- 
ties, reſcripts, and writings to be granted by the archbiſhop, 
whereunto the great ſeal is not limited of neceſſity to be put, by 
reaſon that the tax of them is under 41; ſhall be as effeftual 
in the law, as if they had been obtained of the ſee of Rome, 
or of any other perſon by authority thereof, without any revoca- 
tion or repeal thereof to be had. ſ. 7. | 
And all children procreated after ſolemnization of any 


marriage to be had by virtue of ſuch licences or diſpenſa- 


tions, ſhall be taken to be legitimate, in all courts as well ſpi- 


ritual as temporal, and in all other places, and ſhall inherit © 


the inheritance of their parents and anceſtors. ſ. 8. 

And the archbiſhop ſhall conſtitute a clerk, who ſhall write 
and regifter every ſuch licence, diſpenſation, faculty, - writing, 
or other inſtrument to be granted by the ſaid archbiſpop; and 
Hall find parchment, wax, and ſilken laces convenient for the 
fame; and ſhall take for his pains ſuch ſums as are in this 


att hereafter limited: And the king, by letters patents under 


the great ſeal, ſhall conſtitute one e clerk, being learned 
in the courſe of the chancery, who ſhall always be attendant 
upon the lord chancellor or keeper of the great ſeal ; and fhall 
make, write, and inroll the confirmation of all ſuch licences, 
diſpenſations, inſtruments, or other writings, as ſhall be thither 


brought under the archbiſhop's ſeal, there to be confirmed and 
| | | inrolled; 
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Diſpenſatton. 


inrolled; and {ball alſo intitle in his books, and inrall of re- 


cord, fuch other writings as ſhall thither be brought under the 


archbiſbop's ſeal, not to be confirmed ; taking for his pains the 
ſums in this act hereafter appointed. And as well the ſaid 
clerk appointed by the archbiſhop, as ihe clerk appointed by the 
king, ſhall ſubſcribe their names to every ſuch licence, diſpen- 
ſation, faculty, or other writing, that ſhall come to their hands 
to be written, made, granted, ſealed, confirmed, regiſtered, 
and inrolled. ſ. . Ne | 

And there ſhall be two books made of one tenor, in which 
ſhall be contained the taxes of all cuſtomable diſpenſations, 
Faculties, licences, and other writings wont to be ſped at Rome; 


which book, and every leaf of thoſe books, and both ſides of 


every leaf, ſhall be ſubſcribed by the archbiſhop of Canterbury, 


the lord chancellor, the lord treaſurer, and the two chief juſ- 
tices; to which books all ſuitors for diſpenſations, faculties, 
licences, and other writings afore rehearſed, ſhall have recourſe 
if they require it; and one of the ſaid books ſhall remain in the 
hands of the ſaid clerk to be appointed by the archbiſhop, and 


the other to remain with the clerk of the chancery to be ap- 


pointed by the king; which clerk of the chancery ball alſo 
intitle and nate particularly and daily in his book ordained 
for that purpoſe, the number and qualities of the diſpenſations, 
aculties, licences, and other writings, which ſhall be ſealed 
only with the ſeal of the archbiſhop, and alſo which fhall be 
ſealed with the ſaid ſeal and confirmed with the great ſeal. ſ. 
11. 


And no man ſuing for diſpenſations, faculties, licences, or 


other writings, which were wont to be ſped at Rome, ſhall 


pay any more for the ſame, than ſhall be limited in the ſaid 


duplicate books of taxes; only compoſitions excepted, of which, 
being arbitrary, no tax can be made, wherefore the tax theresf 
ſhall be ſet and limited by the diſcretion of the ſaid arch- 


biſhop and the lord chancellor or lord keeper of the great ſeal; 


and ſuch as exact or receive of any ſuitor more than ſhall be 
contained in the ſaid book of taxes, ſhall forfeit ten times as 
much, half to the king, and half to him that ſhall ſue. ſ. 


- 


And the ſaid tax ſhall be employed and ordered as hereafter 
enfueth ; that is, if the tax extend to 41 or above, by reaſon 
whereof the writing which ſhall paſs by the archbiſhop's ſeal 
muſt be confirmed by the appenſion of the great ſeal, the ſame 


' ſhall be divided into three parts; two parts whereof ſhall be 


divided into four, of which three parts ſhall go to the king, 
and the remaining fourth part ſhall be divided into three, 
whereof the chancellor or lord keeper ſhall have two, and the 


1 ſaid 


141 


r 


D 


OSS — Wy x * * Sg 
8 NS r — — — 
r one RT IE Fat STI. r r 


= | 463 
3 ©: "ay 
ö r 
r — 


n n 


Ke 


S ita. ES 4.5 


n 
2 - 


—. 
— —— 


1 
1 
75 
3 
SE. 


Koo 


n 


3 oa 2 2 


n 7 * 
rn I * 
IS RF... - fi dee — 00s YA A 8. 7 


= KS EL 
Patios a "CEOS 


2 Wo, 


TALES CRE 


142 


3 
3 


14 
7 
K 
4 
4 
\ 
74 
1 
fl 
bi. | : 
3 
\'S 
4 
f 


7 Diſpenſation. 


ſaid clerk of the chancery one. And the remaining third part of 


the whale tax ſhall be divided into three; whereaf the arch- 
biſhop ſhall have two, and his officers one, which one part Hall 
be divided equally between the ſaid clerk or regi/ler, and the 


archbiſbop's commiſſar y appointed to ſeal the ſaid inſiruments. 


ſ. 13.- 


F the tax be under 4,1, and not under 40 8, then the ſaid 


tax ſhall be divided into three parts as is aforeſaid, {ng 4p 4 
the king ſhall have two parts, abating 38 4d which ſhall be 
to the ſaid clerk of the chancery for his trouble; and the arch- 
biſhop and his officers © ſhall have the third part, of which the 
archbiſhop ſhall have one moiety, and his ſaid clerk and com- 
miſſary the other moiety, equally betwixt them. And if the tax 
be under 40s, and not under 26s 8d; it Hall be divided 
into two parts, whereof one ſhall be to the king, deducting 28 


| for the ſaid clerk of the chancery for his pains ; and the other 


ſhall be to. the archbiſhap and his officers, whereof the arch- 
biſhop ſhall have one moiety, and his ſaid clerk and commiſſary 
the other moiety equally betwixt them. And if the tax be under 
26s 8d, and not under 20 s; the ſame ſhall be divided into 
iwo parts, whereef the ting ſhall haue one, abating 28 to the 
ſaid clerk of the chancery ; and the archiiſhip and his ſaid clerk 
and commiſſary ſhall have the ether part equally among ſi them. 
And if the tax be under 20s ; the ſame ſhall be to the ſaid 
commiſſary, clerk of the archbiſhop, and clerk of the chancery 


; : 
, 


equally among/i them. 1. 14. | 


Provided, that this att ſhall not be prejudicial to the arch= 
biſhop of York, or to any biſhop of this realm; but that they 
may lawfully diſpenſe in all caſes, in which they were wont to 


diſpenſe by the common law or cuſtom of the realm befare the 
making of this act. ſ. 15. | 

And if it happen that the ſee of the archbiſhoprick of Can- 
terbury ſhall be void; then ſuch licences, diſpenſations, facul- 
ties, inſtruments, and other writings ſhall, during the vaca- 
tion, be granted under the name and ſeal of the guardian of the 


ſpiritualties. ſ. 16. 


And if the archbiſhop or guardian of the ſpiritualties ſhall 


refuſe or deny to grant any licences, diſpenſations, faculties, 


igſtruments, or other writings, to any perſon that ought, upon 
@ goed juſt and reaſonable cauſe to have the ſame; then the 
chancellor of England, or the lord keeper of the great ſeal, on com- 
plaint thereof made, ſhall direct the king's writ to the ſaid arch- 
biſhop or guardian, enjoining him upon a certain pain therein 
to be limited, that he ſhall in due form grant the ſame, or elſe 
fignify to the king in the court of chancery at a certain day, for 
what cauſe he refuſed ty grant the ſame; and if it ſhall ap- 

4s ; - fear 


_ Diſpenſatfon. 
pear to the ſaid chancellor or lord keeper, upon ſuch certificate, 
that the cauſe of refuſal was reaſonable juſi and good, then it 
fo being proved by due ſearch and examination ſhall be admitted 


and allowed. And if it ſhall appear upon the ſaid certificate, 


that the cauſe of refuſal was not juſt and reaſonable, then the 
king being thereof informed, after due examination had that 
the ſame may be granted without offending the law of God, ſhall 
have power to ſend his writ of injunction under the great ſeal 
out of the chancery, commanding the archbiſhop or guardian to 
make grant thereof, by a certain day, and under a certain pain 
in the ſaid writ to be contained. And if the ſaid archbiſhop 
or guardian, after receipt of the ſaid writ, refuſe or deny to 
grant the ſame as enjoined by the ſaid writ, and fhew no juſt 


cauſe why he ſhould do ſo ; then he ſhall forfeit ſuch pain and 


penalty as ſhall be limited and expreſſed in the ſaid writ of in- 
junction. And the king may give power by commiſſion under 
the great ſeal, to two ſuch ſpiritual prelates or perſons as will 
do and grant the ſame. 1. 17, 

And if any perſon ſhall ſue to the court or ſee of Rome, or 
to any perſon claiming authority by the ſame, for any licence, 
faculty, diſpenſation, or other thing contrary to this act, or 


put the ſame in execution, or attempt to do any thing contrary 


to this aft ;, he ſhall incur a præmunire. ſ. 22. And by 
the 13 Eliz. c. 2. f. 3. he ſhall be guilty of high treaſon. 


Without offending the laws of G1d] By this clauſe the 
archbiſhop was reſtrained from granting diſpenſations of 
ſeveral ' kinds which the popes uſually granted, and in 
other countries do ſtill grant; as, for marriages within 
the degrees prohibited, for an alien who underſtandeth 
not our mother tongue to have a benefice, and (before 
the ſtatutes of diſſolution) for an appropriation of a be- 
nefice with cure to a nunnery. Gi. 89. Hob. 148. 


In manner following, and none otherwiſe] The kings of 
England from time to time, in every age, before the time 
of Henry the eighth, have uſed to grant diſpenſations in 
eauſes eccleſiaſtical, Gd. 108. 

And notwithſtanding this negative clauſe, it hath been 
held and allowed, in the caſe of Colt and Glover, MH. 10 
Ja. that the king is not thereby reftrained from granting 
diſpenſations; but that his authority remains full and per- 
fect as before, and he may ſtill grant them as king; for all 


acts of juſtice and grace low irom him. Before which 


time, the like had been declared, in the caſe of Armiger 
and Holland, H. 39 Eliz. that the king by the preroga- 
3 | tive 


143 


— 
= L ping 9 s 3 — = Bong 2 — I 2 — I 
1 q 5 n 7 7 256 FEELS PT. r 5 eB F WS , 
— 2 Wo - + 7 
5 1 . 0 84 ** L - — 2 T4 F £ 
i) * 4 « . o L * 1 * 


ai ARS n — — 
8 by oy” SY £ Pres oY e 


* 
Rr 
— ] 


** 5 * 
„„ DO 8 
. ns i FN 3 u 


- 4 8 
r e 


es- wt ws 4 = | * 
a I Ty. =o BR 1 
* *. S 


144 


Dilpen lation. 


tive he hath at common law, might grant ſuch a diſpen- 


ſation as was then under debate, namely, to hold a bene- 
fice in commendam without the archbiſhop; this ſtatute 
only transferring the authority of the biſnop of Rome to 
the archbiſhop, but not intending to take away from the 


king (who is not named in the ſtatute) the ancient pre- 


rogative of the crown. Which reſolution is more diſ- 
tinctly delivered by Moore; that in caſes where the arch- 
biſhop had not authority given him by this ſtatute, the 
king might grant diſpenſations as the pope had done, 


| becauſe the papal authority was transferred to the crown; 


but that all diſpenſations which this ſtatute enables the 
archbiſhop to grant, are neceſſarily, to be paſſed in the 


form directed by the ſtatute. Since both which caſes, it 


hath been delivered, in the caſe of Evans and Aſcuithe, 
(Palm. 457.) that this ſtatute gives the archbiſhop a power 
concurrent with the power which the king had and ſtill 
hath at common law; and that a diſpenſation granted by 
the king, or by the archbiſhop, is good; and altho' this, 
as the other two, is delivered in the caſe of a commen- 
dam, yet this declaration of a power in the king, not- 
withſtanding the negative clauſe in the ſtatute, ſeems to 
be general as to all other diſpenſations. [How juſtly or 
reaſonably delivered, Dr Gibſon ſays, he will not pretend 
to affirm. ] Gi. 88, 


After due examination] After which, if the archbiſhop 
affirm the cauſe juſt, there ſhall be no exception or aver- 
ment by the court or by the party againſt it. But in caſe 
he deny to diſpenſe with any perſon, who upon a good juſt 
and reaſonable cauſe ought to have a diſpenſation ; a te- 
medy is provided in the following part of the act. Hab. 
158, | | | 7 

Inrolled in the chancery] Which inrollment is not a ne- 
ceſſary condition, ſo as to render the diſpenſation null 
without it; but the neglect is a contempt in the clerk; 
who alſo ought to enter it at length in a roll, and not 
a paper book or by way of memorandum. Dyer. 233. 
As. 447. | | 

After ſelemnixatiom vf —any marriage to be had by virtue of 
ſuch licences or diſpenſations] And by the marriage act of 
the 26 G. 2. c. 33. the archbiſhop of Canterbury's right 
of granting ſpecial licences of marriage is particularly re- 
ſerved to him. | 


Cuſtom» 


Diſpenſation. 

Cufſlomable diſpenſations] Among theſe is the right of 
conferring degrees of all kinds, for which faculties had 
been cuſtomarily grantable, and which this act hath veſt- 
ed in the archbiſhop of Canterbury. Which power, as it 
hath not been abrogated, or toushed, by any ſucceeding 
law, ſo it hath been exerciſed by the ſucceeding archbi- 


ſhops, as a right veſted in their ſee by no leſs than par- 


liamentary authority ; to which authority, as conveyed by 
the act, ipecial reference is made in the body of every fas 
culty that is granted upon this head. Gib/. 91. 2 


Or to any biſhop of this realm] The canoniſts are much 
divided about the power of biſhops in the point of diſ- 


penſing; but the Gloſs ſays, the more common opinion is; 
that 4 biſhop may diſpenſe whereſcever it is not found to bes 


prohibited; and, generally, whereſcever a diſpenſation is 
not prohibited, it is underſtood to be permitted which diſ- 
penſations ſeem to refer chiefly to canonical defe#ts, and 
irregularities of that kind. G1b/. 92. | 


By the ſeveral ſtamp acts; every diſpenſation or fas 


culty from the archbiſhop of Canterbury or maſter of tlie 
faculties, ſhall be on a treble 4os ſtamp, 


at a. 1 Els — 4 hy... 4 2 2 FRE” 1 mY > - ” * 
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Diſlenters. 


I. Laws againſt diſſenters. 
II. How far mitigated by the act of toleration, and 


dther acts. 


L Laws againff diſſenters. 
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1. Can. . Hoever ſhall ſeparate themſelves from Ganons, 


the communion of ſaints, as it is ap- 


proved by the apoſtles rules, in the church of England; 
and combine themſelves together in a new brotherhood ; 
accounting the chriſtians who are conformable to the doc- 
trine government rites and ceremonies of the church of 

England, to be profane and unmeet for them to join 
with in chriſtian profeſſion ; let them be excommuni- 
cated ipſo facto, and not reſtored but by the archbiſhop, 
after their repentance and publick revocation of ſuch their 
wicked errors. 


Vor. II. L = Can. 10. 
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Can. 10. Whoever ſhall affirm,” that ſuch miniſters as 


refuſe to ſubſcribe to the form and manner of God's wor- 
ſnip in the church of England preſcribed in the commu- 


nion book, and their adherents, may truly take unto 


them the name of another church not eſtabliſhed by law; 


and dare preſume to publiſh it, that this their pretended 


church hath of long time groaned, under the burden of 
certain grievances impoſed upon it and upon the members 


thereof before mentioned, by the church of England and 


the orders and copſtitutions therein by law eſtabliſhed : 
let them be excommunicated, and not reſtored until they 


| repent, and publickly revoke ſuch their wicked errors, 


Can. 11. Whoever ſhall affirm or maintain, that there 
are within this realm other meetings aſſemblies or con- 
gregations of the king's born ſubjefs, than ſuch as by 
the laws of this land are held and allowed, which may 
rightly challenge to themſelves the name of true and law- 
ful churches ; let them be excommunicated, and not re- 


ſtored but by the archbiſhop, after his repentance and pub- 


lick revocation of ſuch his wicked errors. 1 
Can. 12. Whoever ſhall affirm, that it is lawful for 
any ſort of minifters and lay perſons, or either of them, 
to join together and make rules orders or conſtitutions in 
cauſes eccleſiaſtical, without the king's authority, and 
ſhall ſubmit themſelves to be ruled and governed by them : 
let them be excommunicated. ipſo facto, and not be re- 
ſtored until they repent, and publickly revoke thoſe their 
wicked and anabaptiſtical errors. 8 
Can. 71. No miniſter ſhall preach or adminiſter the 
holy communian in, any private houſe ; except it be in 
times of neceſſity, when any being either ſo impotent, as 
he cannot go to the church, or oy dangerouſly fick, 
is deſirous to be partaker of the holy ſacrament : upon 
pain of ſuſpenſion for the firſt offence, and excommuni- 


cation for the ſecond. Provided, that houſes are here re- 


puted for private houſes, wherein are no chapels dedicated 


and allowed by the eccleſiaſtical laws of this realm. And 
provided alſo, under the pains before expreſſed, that no 
chaplains do preach or adminiſter the communion in any. 
other places, but in the chapels of the ſaid houſes; and 
alſo that they do the ſame very ſeldom upon ſundays and 


holidays: ſo that both the lords and maſters of the ſaid. 


houſes, and their families, ſhall at other times reſort to 
their own pariſh churches, and there receive the holy com- 
munion at the leaſt once every year. | 
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Diſtenters. 
Can. 72, No miniſter or miniſters ſhall, without the li- 
cence and direction of the biſhop firſt obtained under his 
hand and ſeal, appoint or keep any ſolemn faſts, either 


publickly or in any private houſes, other than ſuch as by 


law are, or by publick authority Thall be appointed; nor 
ſhall be wittingly preſent at any. of them : under pain of 
ſuſpenſion for the firſt fault, of excommunication for the 
ſecond, and of depoſition from the miniſtry for the third; 
Neither ſhall any miniſter, not licenſed as is aforeſaid, pre- 
ſume to appoint or hold any meetings for ſermons, com- 
monly termed by ſome prophecies or exerciſes, in market 
towns or other places ; under the ſaid pains : nor with- 
out ſuch licence to attempt, upon any pretence whatſo- 
ever, either of poſſeſſion or obſeſſion, by faſting and prayer 
to caſt out any devil or devils; under pain of the im- 


putation of impoſture or coſenage, and depoſition from 


the minſtry. | 

Can. 73. Foraſmuch as all conventicles and ſecret meet- 
ings of prieſts and miniſters, have ever been juſtly accounted 
very hurtful to the ſtate of the church wherein they live; 
we .do ordain, that no prieſts or miniſters of the word of 
God, nor any other perſons, ſhall meet together in any 
private houſe, or elſewhere, to conſult upon any matter or 
courſe to be taken by them, or upon their motion or di- 
rection by any other, which may any way tend to the 
impeaching or depraving of the doctrine of the church of 
England, or of the book of common prayer, of of any 


part of the government and diſcipline now eſtabliſhed 
in the church of England; under pain of excommuntica- 


tion ipſo facto. 


2. By the 1 El. 2. All perſons ſhall diligently and Not reſorting to 


faithfully, having no lawful or reaſonable excuſe to be church. 


abſent, endeavour themſelves to reſort to their pariſh church 
or chapel accuſtomed, or upon reaſonable let thereof, to 
ſome uſual place where common prayer and ſuch ſervice 
of God ſhall be uſed in ſuch time of let, upon every ſun- 
day and other days ordained and uſed to be kept as holi- 
days, and then and there to abide orderly. and ſoberly, 
during the time of the common prayer preaching of other 
ſervice of God there to be uſed and miniſtred ; on pain of 
puniſhment by the cenſures of the church, and alſo on 


pain of forfeiting 12d for every ſuch offence, to be le- 
vied by the churchwardens to the uſe of the poor, of the 
goods lands and tenements of ſuch offender by way of 


diſtteſs. . 14. | 
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And by the 23 El. c. 1. Every perſon, above the age 


of ſixteen years, which ſhall not repair to ſome church 
' chapel or uſual place of common prayer, but forbear the 
ſame contrary to the 1 El. c. 2. ſhall forfeit 201 a month; 

and if he ſhall forbear the ſame for twelve months, he 


ſhall, after certificate thereof made in writing into-the 


court of king's bench, by the ordinary of the dioceſe, a 


judge of aſſize, or juſtice of the peace of the county where 


the offender ſha!l dwell, be bound with two ſureties-in 


2001 at leaſt to the good behaviour, and ſo to continue 


bound until he do conform. ſ. 5. 


And if any perſon or perſons, body politick or corpo- 
rate, ſhall keep or maintain any ſchoolmaſter which ſhall 


not repair to church as is aforeſaid or be allowed by the 


biſhop or ordinary of the dioceſe; they ſhall forfeit 101 
a month. Provided, that no ſuch ordinary, or their mi- 
niſters, ſhall take any thing for the ſaid allowance. And 


' ſuch ſchoolmaſter or teacher preſuming to teach contrary 
to this act, ſhall be diſabled to be a teacher of youth, 
and be impriſoncd for a . . 


And by the 29 El. c. 6 Every ſuch offender in not re- 
pairing to divine ſervice, but forbearing the ſame contra 
to the 23 El. c. 1. as ſhall thereof be once convited, 
ſhall for every month afterwards until he do conform, 


Pay into the exchequer without any other indictment or 


conviction, in every eaſter and michaelmas term, as much 
as ſhall then remain unpaid after ſuch rate of 201 a 
month; and if default ſhall be mude in any part of the 
payment thereof, the queen may by proceſs out of the ex- 
chequer ſeize all the goods and two parts of the lands of 
ſuch offender. 4. 4, 6. 

And by the 3 Fa. c. 4. The king way refuſe the 201 
a month, and take two parts of the lands at his. option. 


J. II. 


And every perſon who ſhall willingly maintain retain 
relieve keep or barbour in his houſe, any ſervant ſojourner 
or ranger, who ſhall not repair to church, but ſhall for- 
bear the ſame for a month together, not haying any rea- 
ſonable excuſe; ſhall forfeit 101 a month. ſ. 32. 


And every perlon who ſhall retain or keep i in his ſer- 
vice fee or livery any perſon who ſhall not repair to church 


but ſhall forbear the ſame for a month together; ſhall- 
for every month he ſhall fo retain keep or continue in 
his ſervice fee or livery any ſuch perſon ſo forbearing, 
knowing the *. forfeit 101, . 33. 
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Provided that this ſhall not extend to puniſh or impeach 
any perſon, for keeping his father or mother, wanting 
(without fraud or covin) other habitation, or ſufficient 
maintenance. ſ. 34. 0 
And by the 21 Far. c. 4. Actions againſt perſons for not 
frequenting the church and hearing divine ſervice, ſhall 
de laid in any county at the pleaſure of the informer. 


1. | 
in * 5 By the 35 El. e. 1. If any perſon above the age preguenting con- 
we of ſixteen years, which ſhall obſtinately refuſe to repair to vencicies, 

T ſome church chapel or uſual place of common prayer to 
0 hear divine ſervice, and ſhall forbear the ſame # the 
all ſpace of a month next after without any lawful cauſe; 
the ſhall by printing writing or expreſs words or ſpeeches, ad- 
ol viſedly or purpoſely praQtiſe or go about to move or per- 
mi- ſuade any perſon to deny withſtand or impugn her ma- 
und | jeſty's power and authority in cauſes eccleſiaſtical, united 
ary and annexed: to the imperial crown of this realm; or to 
ith, WH that end or purpofe ſhall adviſedly and maliciouſly move 

| or perſuade any perſon to forbear or abſtain from comin 
fre- to church to hear divine ſervice or to receive the com- 
wo munion, or to be preſent at any unlawful aſfemblies con- 
ied, ventieles or meetings, under colour or pretence of any ſuch 
Maul, exerciſe of religion; he ſhall be committed to priſon until 
t or he ſhall conform to go to church, and make ſubmiſſion 
uch as hereafter is expreſſed. ſ. 1. Foy 
1 a Provided. that if he ſhall not within three months after 
the conviction ſo conform himſelf and make ſubmiſſion, be- 
ex- ing thereunto required by the biſhop of the dioceſe or a 
is of juſtice of the peace or the miniſter or curate of the pariſh ; 
then he ſhall; being thereunto warned or required by a 
201 juſtice of the peace, upon his corporal oath before the juſ- 
tion. tices in ſeſſions or at the aſſizes, abjure this realm of Eng- 
1 land and all other the queen's dominions for ever, unleſs 
retain her majeſty ſhall licanfe the party to return; and there- 
urner upon ſhall depart out of this realm at ſuch haven or port and 
1] for- within ſuch time; as ſhall be atfigned by the juſtices before 
rea- whom the abjuration ſhall be made, unleſs he be letted or 
| ſtayed by ſuch lawful and reaſonable cauſes as by the 
is ſer- common laws of this realm are allowed in caſes of abju- 
hurch ration for felony; and in ſuch caſes of let or ſtay, then 
_ ſhall within ſuch reafonable and convenient time after, as . 
we in the common law requireth in cafe of abjuration for ſelo- 
zaring, ny: and the juſtices of the peace before whom the abju- 
ration ſhall happen to be made, ſhall cauſe the ſame pre- 
, L 3 | ſently 
ovided , | 


I;0 


a ſently to be entred of record before them, and ſhall certify 
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the ſame to the next aſſizes. ſ. 2. 15 
And if he ſhall refuſe to make abjuration, or after ab. 
juration made ſhall not go to ſuch haven and within ſuch 


time as is before appointed, and from thence depart, or 


after departure ſhall return without her majeſty's ſpecial 
licence; he ſhall be guilty of felony without benefit of 
clergy. ſ. 3. 3 


But if he ſhall, before he be required to abjure, repair 
to ſome pariſh church on ſome ſunday or other feſtival 
day, and then and there hear divine ſervice, and at ſervice 


time before the ſermon on reading of the goſpel. make 


publick and open ſubmiſſion and declaration of his con- 


formity, he ſhall be diſcharged : Which ſubmiſſion ſhall 
be in this form, I A. B. do humbly confeſs. and ac- 


Knowledge, that I have grievouſly offended God, in 


© -contemning her majeſty's godly and lawful government 
„ and authority, by abſenting myſelf from church, and 


from hearing divine ſervice, contrary. to the godly laws 
6 and ſtatutes, of this realm, and in uſing and frequenting 


$c.. diſordered and unlawful conventicles and aſſemblies, 
„under pretence and colour of exerciſe of religion; and 
* I am heartily ſorry for the ſame; and do acknowledge 
% and teſtify in my conſcience, that no other-perſon- hath 
„ or ought to have, any power or authority over her ma- 
*« jeſty; and I do promiſe and proteſt, without any diſ- 


ts ſimulation, or any colour or means of any diſpenſation, 


te that from hencefarth I will from time to time obey and 
$* perform her majeſty's laws and ſtatutes, in repairing to 
«the church, and hearing divine ſervice, and do my ut- 
te termoſt endeavour to maintain and defend the fame.” 


Which ſubmiſſion and declaration the miniſter ſhall pre- 


ſently enter in a book to be kept in every pariſh for that 
purpoſe ; and in ten days ſhall certify the ſame in writ- 
ing to the biſhop of the dioceſe, ſ. 4, 5, 6. ET 
Provided, that if after ſubmiffion ſuch offender ſhall 
fill into relapſe, or eftſoons obſtinately refuſe to repair to 
ſome church chapel or uſual place of common prayer to 
hear divine ſervice and ſhall forbear the ſame as aforeſaid, 
or ſhall be preſent at any fuch aſſemblies conventicles or 
meetings, under colour or pretence of any exerciſe of re- 
Jigion ; he ſhall loſe all benefit of his ſubmiſſion. ſ. 7. 
All pains duties forfeitures and payments on this act, 
and on the 23 El. c. 1. ſhall be recovered to her majeſ- 
zy's uſe in any of the courts of record at Weſtminſter. 


1.10. fi 
Provided, 
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- provided, that one third of the, 2 by this 28 
Mall be employed to ſuch, charitable uſes,: and in ſuch, 
manner and form as is directed by the ſtatute of the 29 
El. c. 6. (that is, for the relief of the poor, as ſhall be 
directed by the lord treaſurer, chancellor and chief barons, 
of the exchequer.) ſ. 11. 

Provided that no. popiyh recuſant, or feme covert, tha 
be, compelled or bound to abjure by virtye of this act. 
£ 3s 

Provided, that every perſon that ſhall abjure by this 
act, or refuſe to abjure being thereunto required as afore- 
faid, ſhall forfeit to the queen all his goods and chattels 
for ever, and his lands during life. ſ. 13. 

And by the 17 C. 2. c. 2. All ſuch perſons as tal 
take upon them to preach j in any unlawful aſlembly con- 
v. nticle or meetin g, under colour or pretence of any ex- 
erciſe of religion, er. to the laws and ſtatutes; of this, 
Engdom; ſhall not, unleſs only in paſſing upon the road, 
come within five miles of any city or town corporate, or 
boropgh that ſends burgeſſes to parliament; on pain of, 

"one third to the king, one third to the poor, and one 
Welt to him that ſhall ſue in any court of record at Weſte. 
minſter, or at the aſſizes or ſeſſions. [. 3. 3 

And it ſhall not be lawful for any perſon ſo re- 
ſttamned. or for any other perſon that ſhall not frequent 
divine ſervice eftabliſhed by the laws of the kingdom and 


carry himſelf reverently decently and orderly there; to. 


teach any public or private ſchool, or take any boarders. or 
tablers that are. taught or inſtructed by himſelf or any. 
other; on the like pain of 4ol. f. 4. 

Provided, that if any ſuch perſon, ſhall without fraud 


be ſerved with any writ ſubpœna warrant or other proceſs, 


whereby his perſonal attendance is; required ; his obedience. 
A. 4 ſhall not be conſtrued an offence againſt this. 
{..6 
And by the 22 ö any 3 of the age of 
ſixteen years or upwards, being a ſubject of this realm, 
thall be preſent at any aſſembly conventicle or meeting, 
under colour or pretence of any exereiſe of religion, in, 
other manner than according to the liturgy and practice 
of the church of England, at 1 there ſhall be fixe 
perſons or more allembled together, beſides thoſe of the 
houſhold if it be in a houſe where there is a family; or 
if it be in a houſe field or place where, there is no family. 
inhabiting, then where any five perſons or more are fo aſ- 
ſembled as aforeſaid : it ſhall de lawſul for any one or 
L 4 mare 


b 


\ b 
On f 
? b 
4 
; 
_ 
y : 
* 
+4, 
— 9 
* #- "il 
i '* 
"22 
= 2 
1 
1M 
j N : 
» 4 « . 
ef) ; 
: 


1 


of ſuch 1 or ch 


Diſſenters. 


more tions of the peace, or chief magiſtrate of the place, 


and they are hereby required and enjoined on proof to 
them made of fuch offence, either by confeſſion of the 


party, or oath of two witneſſes, or by notorious evidence 


and circumſtance of the fact, to make a record of every 


- ſuch offence under hand and ſeal.; which record ſhall be 
3 conviction of every ſuch offender; and thereupon 
t 


ey ſhall impoſe on every ſuch offender a fine of 5 s for 


ſuch firſt offence : which record and conviction ſhall be 


certified to the next ſeſſions. ſ. 1. 

For the ſecond offence, every ſuch offender ſhall incur 
the penalty of 10s. Which fines for the firſt and ever: 
other offence ſhall be levied by diſtreſs and ſale of the of. 


fender's goods; or in caſe of the poverty of ſuch offender, 


upon the goods of any other perſon who ſhall be then 


convicted of the like offence at the ſame fonventicle, at 
the diſcretion of ſuch juſtice or chief magiſtrate; ſo as the 


ſum to be levied on any one perſon jn caſe of the poverty 
of other offenders, amount not in the whole to above the 
ſum of 101 upon the occaſion of any one meeting: and 
the conſtables, churchwardens, and overſeers of the poor 
reſpeQively, ſhall levy the ſame accordingly, by warrant 

2 magiſtrate; and the ſame ſo. le- 
vied ſhall be forthwith delivered to ſuch juſtice or chief 
magiſtrate, and by him diſtributed, one third to the ſheriff 


at the quarter ſeſſions for the king's uſe, one third to 


the poor, and one third to the informer and to ſuch perſon 
and perſons as ſuch juſtice or chief magiſtrate / ſhall ap- 
point, haying regard io their diligence and induſtry in the 
diſcovering, diſperſing, and puniſhing of the ſaid conven- 
ticles: t . . LS 
And every perſon who ſhall take upon him to preach 
or teach in any ſuch meeting aſſembly or conventicle, and 
ſhall thereof be convicted as aforeſaid ; fhall' forfeit for ſuch 
firſt offence 201, to be levied and difpoſed of in manner 
aforeſaid ; and if the ſaid preacher or teacher ſo convicted 
be a ſtranger, and his name and habitation not known, 
or is fled and cannot be found, or in the judgment of ſuch 
chief magiſtrate ſhall be thought unable to pay the ſame ; 
they ſhall levy the fame by their warrant upon the goods 
of any ſuch perſons who ſhall be preſent at the ſame 
conventicle : and for; every other offence 401 in like 
WWW Sep: | 946 ws 
And every perfon who ſhall wittingly and willingly 
fuffer any ſuch conventicle meeting or unlawful aſſembly 


aforeſaid, to be held in his houſe out-houſe barn yard or 


backſide, 
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baekſide, and be convicted thereof in manner aforeſaid; 
ſhall forfeit 201, to be levied in manner aforeſaid upon 
his goods, or in caſe of his poverty or inability as afore- 


ſaid, upon the goods of ſuch perſons who ſhall be con- 
victed in manner aforeſaid of being preſerft at the ſame. 
conventicle : and the maney ſo levied to be diſpoſed in 
manner aforeſaid. f. 4. | i 
be liable to pay above 101 for any one meeting, in regard 
of the poverty of any other perſons. ſ. 5. 8 


1 


| Provided, that in all cafes of this act, where the pe⸗ 


nalty or ſum charged upon any offender exceeds the 


| ſum of 105, and ſuch offender ſhall find himſelf aggriev- 
ed, it ſhall be lawful for him within one week after the | 


ſaid penalty or money charged ſhall be paid or levied, to 
appeal in writing from the perſon or perſons convicting, 
to the judgment of the juſtices of the peace in their next 


quarter ſeſſions; to whom the juſtice or juſtices, chief 
magiſtrate, or alderman, that firſt convicted ſuch offen- 


der, ſhall return the money levied upon the appellant, 


and ſhall certify under his and their hands and ſeals the 


evidence upon which the conviction paſt, with the whole 
record thereof, and the ſaid appeal: whereupon ſuch of- 


fender may plead and make defence, and have his trial 


by a jury thereupon. And in caſe ſuch appellant ſhall 
not proſecute with effect, or if upon ſuch trial he ſhall. 
not be acquitted, or judgment paſs not for him upon his 
ſaid appeal; the ſaid juſtices at the ſeſſions: ſhall: give 
treble coſts againſt fuca offender for his unjuſt appeal. 
And no dther court whatſoever ſhall intermeddle with any 
cauſe of appeal upon this act, but they ſhall be finally 
determined in the quarter ſeſſions only, ſ. 6. 
Provided, that upon the e of ſuch appeal the 
appellant ſhall enter before the perſon convicting into a 
recognigance to proſecute the ſaid appeal with effect; 
who. ſhall alſo certify the ſame to ſuch ſeſſions: and if 
no eee be entered into, the appeal ſhall be 
void, ſ. 7. | i 


And every ſuch, appeal ſhall be left with the perſon 


convicting at the time of making thereof. ſ. 8. . 
And the juſtices of the peace and chief magiſtrates re- 
ſpectively, or conſtables by warrant from any ſuch juſtice, 


or chief in fhall and my with what aid force 
O 


and aſfiſtance they ſhall think fit, the better execution 
of this act, after refuſal or denjal to enter, break open 
and enter into any houſe or other place, where they ſhall 


be 


Provided, that no perſon {hall by any clauſe of this a& | 


153 
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Ain armes any ſuch conventicle is or ſhall be held, as 
well within liberties as without; and take into their 
cuſtody the perſons there unlawfully aſſembled, to the in- 
tent they may be proceeded againſt according to this act: 
And the lieutenants or deputy lieutenants or any commiſ- 
ſionated officer of the militia ot other of his majeſty's 
forces, with ſuch troops, or companies of horſe and foot ; 
and alſo the ſheriffs, and other magiſtrates and miniſters, 
of Juſtice, or' any 'of them jointly or ſeverally, with ſuch 
other aſſiſtance as they ſhall think meet or can get in 
readineſs with the ſooneſt, on certificate made to them 
reſpectively under the hand and ſeal of any one juſtice or. 
chief magiſtrate, ' of his particular information or know-' 
ledge of ſuch unlawful meeting or conventicle held or to 
be held in their reſpeQive counties or places, and that he 
with ſuch aſſiſtance as he can get together is not able to 
ſuppreſs and diſſolve the fame, Hall and may, and are 
hereby required "3nd enjoined to repair unto the place 
where they are ſo held or to be held, and by the beſt means 
they can to diflolve: diffipate or prevent all ſuch unlawful 
meetings, and” take into their opens ſuch and ſo many 
of the faid perſons ſo unlawfully aſſembled as they, ſhall. 
think fit, to the intent they may be proceeded againſt ac- 


cording to this act. ſ. 9. 


* 


Provided, that no dwelling houſe of any peer of the 
realm, where he or his wife {hill be then reſident, ſhall 
be ſearched by virtue of this act, but by immediate war- 

tant from his majeſty under his ſign manual, or in the 
preſence of the lieutenant or a deputy lieutenant, or two 
> Mis : 31 i i, 0 a. N Ian 
3 1 of the peace whereof one to be of the quorum, 
10. 4% ea 3 * 

And if any conſtable, churchwatden, or overſeer of the 
poor, who ſhall know or be credible informed of any ſuch. 
meetings or conventicles held within his precincts, pariſhes. 
or limits, and ſhall not give information thereof to ſome 
juſtice of the peace or the' chief magiſtrate, and endea- 
vour the conviction of the parties according to his duty; 
but ſuch conſtable churchwarden or overſeer of the poor, 
ef any perſon lawfully called in aid of the conſtable, ſhall 


wilfully and wittingly omit the performance of his duty | 
in the execution of this act, and be thereof convicted in 
manner aforeſaid; he ſhall forfeit 51, to be levied and 


diſpoſed as aforeſaid : and if any ere of the peace or 

chief magiſtrate ſhall wilfully and wittingly omit the e 
performance of his duty in the execution of this at 5, he . 
j | f | . * 4 . all 2 
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ſhall forfeit roo1, half to the informer, to be recovered 
in any of his majeſty” s courts at Weſtminſter, f. 11. 
And if any'perſon be at any time ſued for putting in 
execution any of the powers contained in this act, other- 
wiſe than upon appeal allowed by this act; he may plead 
the general iſſue, and give the ſpecial matter in evider 
and if the plaintiff be nonſuit, or a verdict paſs for the 
defendant, or if the plaintiff a diſcontinue his action, or 
if upon demurrer judgment be given for the defendant; 
28 ſuch defendant ſhall have "uy" full treble colts; 
126” 
And. this aQ, and all clauſes delt W ſhall be 
conſtrued' moſt largely and beneficially for. the ſuppreſſing 


of eonventicſes, and for the juſtification and encourage- 


ment of all perſons to be imployed in the executiom hęre- 
of: and no record, warrant, or mittimus to be made by 
virtue of this act, or any proceedings thereupon, ſhall be 
reverſed avoided or any way impeached by reaſon of any 


default in form. And in caſe any perſon offending againſt 


this act, ſhall be an 1nhabitant in any other county or cor- 
poration, or fly into another county or corporation, after 
the offence committed; the juſtice or chief magiſtrate be- 
fore whom he ſhall be convicted as aforeſaid, ſhall certify 
the ſame under his hand and ſeal, to any juſtice | of ithe 
peace or chief magiſtrate of ſuch other county or corpora- 


tion wherein the ſaid perſon is an inhabitant or is fled 


into, who ſhall levy the penalty as fully as the'other juſ- 
tice might have done in caſe he had warns an en 
where the offence was committed. ſ. 13. 

Provided, that no perſon ſhal] be anita for any. — 
fence againſt this act, unleſs he be proſecuted within three 
months after the offerice committed. And no perſon who 
ſnall be puniſhed for any offence by virtue of this act, 
ſhall be puniſhed for the ſame by virtue of any other * 
or law whatſoever. ſ. 14. 

And the aldermen of London mall Were the ſame power 
to execute this act —_— as the juſtices of the peace 
elſewhere . 155. 10 5 we 

If the perſon convicted as ' aforefaid) be a forne covert, 
cohabiting with her huſband; the penalties of 5 s and 105 
as aforeſaid, mall be ee n wp the ue of her huſband. 
. 16. 

Provided, that no peer of the l ſhall be attached 
or impriſoned by this act. ſ. 17. 1 7 

Provided, that nothing in this act ſhall extend to ovale 
gate * make void the king's ſupremacy in eccleſiaſtical 

affairs; 
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affairs; but that he may exerciſe and enjoy all powers 
and authority in ecclefiaſtical affairs, as he might haye 
done before, f. 18. no yak eee 

4. By the 13 © 14 C. 2. c. 4. No. perſon. ſhall pre- 
ſume to conſeerate and adminiſter the ſacrament of the 


Lord's ſupper, before he ſhall be ordained prieſt accord- 
ing to the manner of the church of England; on pain of 


vod, half to the king, and half to be equally divided 
between the poor and him who ſhall ſue in any of his ma- 
jelby's courts of record. . 14. 18 k F, MY ITS 
And by the 13 C. 2. fl. 2. c. 1. No perſon ſhall; be 
plated elected or choſen, into the office of mayor, alder- 
man, recorder, bailiff, town clerk, common council man, 
ar other office af magiſtracy, or place or truſt or other 
oyment relating to or conterning the government of 


any of the cities corporations boroughs cinque ports and 


their members; and other port towns within this realm, 
that ſhall not have within one year next before ſuch elec- 
tion or choice taken the ſacrament of the Lord's ſupper, 
acording to the rites of the church of England; and in 


hereby declared to be void. ſ. 12 : 

Upon which act, in Lerwoed's: caſe, H. 6 W. it was 
faid by the court, that even ſince the making hereof, when 
2 freeman who was a diſſenter was choſen alderman of a 
corporation, be neven inſiſted upon the act as an excuſe, 
but fubmitter to al fine. And it was alſo declared in the 
ſame caſe (which was, whether a diſſenter being choſen 
ſheriff of Norwich, and not having received the ſacrament 
as the act ditects, the election was void, in favour of the 
elected who declined the office; that the corporation act 
never deſigned to exempt diſſenters from bearing offices 
in the government, but to eſtabliſn a ſucceſſion of perſons 


ho were well affected to it; for other wiſe it would be 


an encouragement to ſome men to perſiſt in their non- 
conformity, on purpoſe to avoid oi ces of burden and 
charge, inſtead of bringing them to conform, which was 
chiefly intended by that ſtatute, And therefore they de- 
elared, that he muſt ſubmit to a fine, as others had done. 
But becauſe one of the judges: (and, as was ſaid at the 
bar, the lord keeper alſo) was of a contrary opinion 
(namely, that the defendant was ſufficiently puniſhed: by 
the corporation act, in wy diſabled to hold any office 
or employment of profit, and now to puniſh him by an in- 
formation, would' be a double puniſhment for one offence, 
which the law will not allow:) therefore there being a 

| 3 | | capias 
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1 againſt the defendant Pro fine, and be now appearing | 


in court, he was figed five marks and no more, Gi. 
506. 4 Med. 11 3 DE | | 
But four years before, M. 2 N. this was adjudged as 
a good plea, in the caſe of Guilford Town againſt Clarke, 
viz, that he being a diſſenter, and unqualified by this 
act, the election was void; and that the by-law for for- 


feiting 201 upon refuſal after election did not take place, 


becauſe the perſon being abſolutely incapacitated by the 
ſtatute, there was really no election; and ſo he could not 
refuſe after election. 80 506. 2 Ventr. 247. 

diſſenters who was choſen ſheriff of London and Middle- 
ſex, and rcfuſed to take upon him the office; for which 


an information was moved for againſt him, as it is an office 


in which the publick are intereſted, and therefore not to 
be compenſated. by a pecuniary ſatisfaction to the city. 
But upon ſhewing cauſe, the court diſcharged the rule; 
it appearing that there were acts of common council that 
that had provided penalties upon refuſers, which is the 
proper remedy ; eſpecially where it is, doubtful whether 
the refuſal is a crime or not, which hath never yet been 
ſettled. In this caſe the facts are agreed, and the only 
doubt is in point of law, and therefore more proper for a 
civil ſuit; and ſo was, the opinion of the court, in the 
caſe of Shactleton of York in lord Hardwick's time. How- 
ever, they declared, that if after the point was determined 
againſt the diflenters, others ſhould refuſe; it might be a 
foundation to move for an information. Str. 1 103... 

Finally, in the caſe of Allen Evans, eſquire, and the 
chamberlain of London, July 5th, 1762, this matter came 
thoroughly to be conſidered. fo the year 1748, the cor- 
poration of London made a by-law, impoſing a fine of 
6001, upon every perſon, who being elected ſhould refuſe 


to ſerve the office of ſheriff, (Which fines they appropria- 


ted to defray the expence of building the manſion houſe. ) 


. was brought in the ſheriff's court, upon this by- 
a 


w, for the penalty of 6001, againſt the defendant Allen 
Evans, for refuſing to ſerve the ſaid office. The defend- 
ant pleaded this ſtatute, that no perſon fhall be choſen into 
ſuch office who ſhall not, within one year next before, have 
taken the ſacrament according to the rites of the church of 
England; and in default thereof, every ſuch choice is 
5 e to be void. The defendant further pleads the 


4 80 of 1 IF. c. 18. for exempting proteſtant diflentcrs 
from penaltics contained in former acts, Then the plea 
| i 7 avers, 


_— He was one of the 
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avers, that the ſheriffs of London are officefs who before 
the 13 C. 2. were perſons bearing ſuch office; that the 


defendant was and. ftill is a proteſtant diſſenter from the 


church of England, a perſon of a ſcrupulous conſcience 
in the exerciſe of religion, and during all that time has 
and ſtill does frequent the congregation of religious wor- 
ſhip amongſt proteſtant diſſenters. The defendant then 
fates, that he took the oaths, and ſubſcribed the declara- 
tion, according to the act of toleration, in the year 1751, 
at the ſeſſions held for the county of Middleſex ; and 
that his taking the oaths was duly regiſtred in the court 
of ſeſſions : That he had not within one year before the 
ſuppoſed election taken the ſacrament of the Lord's ſup- 
per according to the rites of the church of England, 
nor has he at any time ſince done it, nor can he in con- 
ſcience take the ſame, nor was he bound to take the ſame 
fince May 1751: That of theſe premiſſes the lord mayor 
aldermen and citizens had notice; and that by reaſon 
thereof, and of the act of parliament made for governing 
corporations, the mayor aldermen and citizens aſſembled 
„ July 1745 and the livery were prohibited from elect- 
ing, and had no power to ele& him ſheriff; that he was 
difabled from, and incapable of being elected; and that 
the ſuppoſed election of him was void. To this plea, 
the plaintiff replied, that by the ſtatute of the 5 G. c. 6. 
. Z. it is enacted, that no perſon choſen into ſuch office 
ſhall be removed or otherwiſe proſecuted, for omiſſion of 


taking the ſacrament, nor ſhall any incapacity or diſability 


be incurred by reaſon of the ſame (unleſs he be removed, 
or profecution commenced within fix months). To 
this replication the defendant demurred ; and the plain- 
tiff joined in demurrer. And judgment was given for 
the plaintiff, in the ſheriff's court. 6 

"The defendant ſued a writ of error, before the mayor 
and ſheriffs, in the court of the Huſtings: And the judg- 
ment was there affirmed, 


A writ of error of this judgment given in the rei, : 
e 


was brought before the commiſſioners of St. Martin's 

Grand. The judges named in the commiſſion were the 
chief baron Parker, Foſter, Bathurſt, and Wilmot. The 
plaintiff in the original action pleaded, In nullo eſt erra- 
tum. The cauſe was argued three ſeveral times by the 
moſt eminent counſel in the profeſſion. The counſel for the 
defendant objected to the declaration, becauſe the plaintiff 
had not ſtated therein, that the city of London had any 


right either by charter or preſcription to elect the defend- 
hes ant 


ra- 
the 


tiff 
ny 
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ant ſheriff: And the by-law being made to regulate this 


franchiſe, it ought to appear on the face of the declara- 
tion, that they are intitled to the franchiſe ; which can 


only be by charter or preſcription. But the judges, be- 
ing unanimous in their opinion upon the real merits of 


this cauſe, declined giving any opinion upon this point, 
tho' they all ſeemed to think there was great weight in 


- Mr juſtice Foſter delivered his opinion to the following 


effect: I ſhall found my opinion upon the toleration 
and corporation acts. I ſhall conſider the corporation 
act, in the light of a prohibition to the electors. It was 
conſidered in that light in the caſe of the mayor of Guild- 


ford and Clarke, Notwithſtanding there were in that caſe 


exceptions to the declaration which were ſaid to be fatal, 
yet it appears by the report, that the court delivered 
their opinion in this manner, That the matter plead- 


ed by the defendant was a good bar; that to make a de- 


fault in the defendant, there muſt have been an election 
antecedent; and the election of ſuch a one as the deſend- 


ant is, is abſolutely prohibited by the ſtatute : Then [I 


add, that ſince the corporation act is prohibitory to the 
electors, now they have wilfully after notice choſen the 


defendant, they have contravened that whole prohibition, 


and acted contrary to it; and I am of opinion, that the 
election is a mere nullity,— The preamble to acts of par- 
liament is the great window by which light is let in upon 
the ſenſe of them. If you conſider the preamble to the 


corporation act, it will appear beyond a doubt, that the 
intention of the legiſlature in paſſing the corporation act 


was to exclude proteſtant diſſenters of all denominations 
from corporation offices. The preamble to the act, after 
making ſhort mention of the late troubles, ſays, Lo 
«© the end that the ſucceſſions in ſuch corporations may 
be moſt probably perpetuated in the hands of perſons 
© well affected to his majeſty and the eſtabliſhed govern- 


<<. ment, it being too well known, that notwithſtanding _ 


« all his majeſty's endeavours, and indulgence in pardon- 
© ing what is paſt, nevertheleſs many evil ſpirits are till 
„Working; for prevention of the like miſchieſ for the time 
© to come, and tor preſervation of the publick peace both 
© in church and ſtate, be it enacted” and ſo on. 
Theſe were the motives upon which the legiſlature pro- 


ceeded in making this act. The means they made ule of 


to effect theſe ends were two: One regards the perſons 
who were at that time in corporation offices: The-other, 
. | thole 


159. 
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' thoſe who ſhould come into ſuch, offices of truſt fot the 


W 


. perſons who conform to what is preſcribed in ithe act. 
The words, as I read them, are that no perſon net pre- 
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future. The act, in order to accompliſh the great ends 
for which it was made, is very particular: No perſon 
« ſhall for ever hereafter be placed or choſen in or toany 
<« the offices or places aforeſaid, who ſhall not have with- 


sin one year next before ſuch election taken the ſacra- 
„ ment of the Lord's ſupper according to the rites of the 


d church of England”: And then it goes on, and ſays, 
that + Every perſon ſo placed or choſen ſhall take the oaths 
and ſubſcribe the declaration at the ſame time the oath 
<«.. of. office is adminiſtred; and in default thereof, every 
t ſuch election is declared to be void.” This clauſe, as 
I take it, conſiſts of two branches, compleat, diſtinct, and 
independent in their own nature. The firſt regards per- 


ſons who have a right, and have power in poſſeſſion; the 


ſecond regards thoſe Who ſhould be candidates, and be 
elected hereafter. The firſt is in my opinion prohibitory 


upon the eleckors. It lays reſtraint upon them in the 


exerciſe of their power of electing. It confines them to 


viouſly qualified ſhall be for ever hereafter elected. What 
is that but ſaying, that no perſon having power to elect, 
ſhall elect any perſon not previouſly qualified as the act 


directs. I cannot make out any difference between the 


two terms, that the election ſhall be void, and that they 


hall not elect ſuch perſons. The ſecond branch of 


this clauſe, regards only the condition of the candidate. 


It goes upon a ſuppoſition, that a candidate may be * 15 
Ac 


ble, and actually elected into the office ; and upon t 

ſuppoſition, it requires a form to be gone thro* by him, 
and in default thereof his election is declared to be void. 
J do not found my opinion upon this branch of the ſtatute, 
but upon the other, which (I take it) prohibits the elec- 
tion of a perſon not previouſly qualified. As to the 
words in the ſecond branch that in default thereof the 


«. election ſhall be void”, I think that according to true 


grammar, and the ſtrict meaning of the words, it means 
plainly this; in default of thoſe things being done, that 
are required to be done by a candidate after his election, 
and not in default of that which this act no way requires, 
'Lbe corporation act does not require from any perſon 
who is a candidate for a corporation office, that he ſhall 
take the ſacrament : he is under another obligation to 
conform to the eſtabliſhed church. And tho? I admit that 
the rubrick did formerly enjoin conformity to 8 
8 15 a e bli 
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dliſned e yet in the conſtruction of theſe words 
« in default tharsor the election to be void” we muſt « con- 
B ne ourſelves to thoſe duties which this act alone requires. 
We muſt do ſo in common grammar and conſtruction. 


There is no running into the dther branch of the clauſe 


in order to conſtrue this. If then the act is prohibitory 
upon the electors, the conſequence will be, that if they 
having due notice of the incapacity of the candidate, pro- 
ceed notwithſtanding to the election of a perſon declar 

by the ſtatute to be not eligible; the whole proceeding 
will be a mere nullity, in contravention of the prohibi- 
tion to the electors, wilful, open, and. undiſguiſed.—A 
right of action cannot accrue to the corporation from ſuch 
an improper proceeding, contrary to the ſtatute, prohibit- 
ed by the ſtatute, and conſequently null and void from 


the beginning, Thus it ſtands with regard to the cor- 


poration. As to the defendant: He is now called upon 
under a penalty, to uſurp an office upon the crown; 
which ufurpation will ſubje& him to a criminal proſecu- 
tion and all its conſequences. A ſtrange dilemma this: 
To be obliged to uſurp upon the crown, or. forfeit the 
penalty of the by-law, Can the by-law purge the uſur- 
pation ? A by-law cannot purge or excuſe an uſurpation. 
It would be abſurd then to ſay, it can oblige a man to 
uſurp.——Ir bath been ſaid, that all corporations have a 
right to the ſervice of theit members. All corporations, 
under proper limitations, certainly, have this right. But, 
ſtill it is a right ſubject to the controul of the legiſlature. 
And in matters' of election, they muſt ſubmit to ſuch re- 
gulatians as the ſtate ſhall think fit to make. It is 
aſked, Shall perſons who live in open contempt of all geo- 
vernment in a ſtate, ſhelter themſelves under this act? 
That was faid in Larwood's caſe ; and it has been thrown” 
out in this caſe, not very decently. It is ſufficient at this 
time to ſay, that the caſe of debauchees and infidels was 
not in the contemplation of the legiſlature at the time this 
act was made. Conſequently, this act cannot extend to 
them. The act was plainly levelled at perſons of quite a 
different character. It was not levelled, at atheiſts or infidels, 
dut proteſtant diſſenters. Beſides; the defendant does not 
endeavour to ſhelter himſelf under the idle excuſe which. 
the objection puts him to, of being an atheiſt, debauchee, 
or an infidel: But the defendant, as he pleads the tolera- 
tion act, avers that he does not b in open diſobedience 
to the ordinances of the church, altho' he has taken ſome 
ſcruples in regard to the ode” off adminiſtration in the 
Vol. II. M * eſtabliſh- 
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eſtabliſhed. oc; He is real and Carers in his ſeruples, 
and lives in obedience to the ordinances of the church. 
A diſtinction has been made in the argument, be- 


tween the acts and proceedings being void of themſelves, | 


and only voidable. The anſwer I give to that is, that the 
point now in queſtion will not turn, nor do I put it upon 
that branch of the clauſe which declares the election void, 
but upon that which abſolutely prohibits the election, and 
conſequently renders it a mere nullity.——It has been 


| aid, that the conſtruction now contended for is partial 


to diſſenters, in excuſing them from offices of burden, I 


fay, yes, it is; and it therefore excludes them from all 
corporation offices which are attended with profit and ho- 


nour. It would be abſurd to ſay, that the ſame law that 

exempts them from the one, as perſons unworthy of a 
publick truſt, has ſtill left them Jiable to the other offices, 
be the, truſt that attends the office what it may. The 
truſt attending the office of ſheriff of the city of London 
is a high truſt. Therefore if proteſtant diſſenters are ex- 
cluded from offices aitended wit profit, merely ag perſons 
not worthy of a publick truſt ; it would be odd to ſay, 
that they ſhall be obliged to ſerve the office of ſheriff, 
which is not only an office of honour, but likewiſe an 
office of very high truſt, —It was ſaid in Larwood's caſe, 
and I believe it had weight, that no man can by his own 
plea difable himſelf, nor excuſe one default by another, 
It is ſufficient now to ſay, that Larwood's caſe was to- 
tally and ſubſtantially 1 8 from the preſent. He had 
not properly pleaded to the toleration act, and therefore 
could take no advantage of it. The preſent defendant 


has pleaded it properly, and ſhewn himſelf not eligible. 


The defendant does not plead the toleration act and diſ- 


ability, to excuſe one offence by another ; but to ſhew, 


that altho' the rubrick did require a conformity in all 
things, as to receive the ſacrament in the church three 
times a year, and the like, yet now his not complying with 
the rubrick is not to be imputed to him as a crime; that 
the ſame act which hath taken away the offence, "bath 
taken away the guilt ; and that he is guilty of no offence, 
in not complying with that which does not bind him; 
that by the toleration act the rubrick is taken out of the 


defendant's way, and doth not extend to his caſe. There. 


are particular branches of the act, from which this intent 
may be collected; but I am clearly 'of this opinion, from 
the whole ſpirit and Frame of it. The act of toleration 


1 ngt to be conſidered merely as an act of conniyvance and 
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exemption from former laws. It was made, that the pub⸗ 


lick worſhip of the diſſenters might be legal, and that they 


might be intitled to the publick protection. Upon dif- 
ferent occaſions in the act, the religious worſhip of the 
diſſenters is ſpoken of, as a mode of worſhip tolerated by 
the act. This clearly ſhews, that the mode of worſhip 
among the diſſenters. is legal, and authorized by law. 
There were former laws obliging perſons to reſort to 
different churches, to be attendant on divine ſervice ; and 
diflenters are now obliged to the ſame in their way of 
worſhip, Perſons contemptuouſly diſturbing the publick 
worlhip of proteſtant diſſenters, are liable to the ſame pe- 
nalties with thoſe who diſturb rhe worſhip in pariſh 
churches or chapels. As to perſons acting as preach- 
ers in diſſenting congregations ; they are exempted from 
ſerving upon juries, and from publick offices, as fully as 
thoſe of the eſtabliſned church are by the common law. 
— Upon the whole: The corporation act being pro- 
hibitory upon the electors, every election contrary to it is 
a mere nullity; and the toleration act having diſpenſed 
with the conformity of the defendant in this particular; 
the judgment ought to be reverſed. f 


By Mr e juſtice Wilmot: The great queſtion in this 


cauſe is, Whether the plaintiff in the original action, 
under all the circumſtances diſcloſed by the pleadings, is 
intitled to recover this ſum of 6001, impoſed upon the 
defendant, for refuſing to comply with that part of the 
by-law ſtated in the declaration, which directs that 
every perſon elected into the office of ſheriff ſhall ap- 
spear before the lord mayor and aldermen, and become 
* bound in a bond for taking the oath of office on the 


* vigil of St Michael.“ I am of opinion, the plaintiff - 


is not intitled to recover in this action; and that the 
judgments which have been given in this cauſe ought to 
be reveried. —Several poſitions have been laid down, by 
the counſel who argued in this caſe, that are clear and 
indiſputable : Firſt, It is clear, that of common right a 
power is inherent in every corporation, to call upon their 
members for the performance of all corporate duties; 
Secondly, That the execution of corporation offices is one 
of the duties. Thirdly, That a power of making by- 
laws is incident to every corporation. Fourthly, That a 
by-law impoſing a fine for the refuſal of a corporation 
office is good. It is equally clear, that the right which 
every corporation has of calling upon their members to 
execute. 6 be abridged by themſelves, 
3 | 2 | or 
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or by the general laws of the land. The true queſtion 
is, Whether this right has not been abridged in the preſent 


caſe, and what will be the legal conſequences of ſuch 


abridgment.— The unhappy ſituation the royal family 
and the nation had been in before the reſtoration, made 
the legiflature willing to guard againſt a relapſe and 
therefore they thought it neceſſary to regulate the corpo- 
rations in an arbitrary way, by removing ſome officers, 
and placing others in their room who were better affected, 


and alſo by providing officers for the future. The me- 
thod they took was, by veſting a power in commiſſioners 


(as we find in the former part of the act), to turn out 


whom they pleaſed, and place others in their offices. Of 


theſe they did nat require any ſacramental qualification; 
becauſe: while the extraordinary power ſubſiſted, there 
was another check or conttoul. But when that commiſ- 
ſion expired, they did not then chuſe to reſt upon oatlis 
and declarations; but meaſured the fitneſs of men by their 
antecedent religious habit; and made the having re- 
ceived the ſacrament, according to the rites of the church 
of England, the criterion by which that fitneſs was to be 
determined. They did not propoſe it as a teſt, to be 
given at, or after his election; | becauſe they thought that 
the charms of power in poſſeſſion, might make ſudden 


converſions, which might not always be fincere.— The 


intent of the legiſlature is expreſſed in the ſtrongeſt terms, 
to effectuate ſuch an intention. Provided, that (after 
the expiration of the commiſſions) no perſon; ſhall for 
ic ever hereafter be placed elected or chofen in or to any 
of the offices or places aforeſaid, that fhall not have, 
within one year next before, taken the ſacrament, 


and ſo on: © And in default hereof, every ſuch election 


is hereby declared to be void.“ Nov this claufe is not 
addteſſed to the party elected, but to the electots. The 
prohibition is laid moſt clearly upon the perſons who had 
a right to elect. It is the voice of the legiſlature,” com- 
manding them not to elect ſuch perſons. An election 


"contrary to that prohibition, is a tranſgreflion ; and in 


this caſe it was a wilful tranſgreſſion, becauſe they had 


notice that Evans was one of thoſe perſons ; if wilful, 


then a moral wrong, which can never lay a foundation 


for an action in à court of juſtice. Courts of juſtice are: 


to inforce the will of the ſociety. Laws manifeſt that 
will. And it is the duty of courts. of juſtice to carry 


. theſe laws into execution; but they are not to ſuſtain 


* 1 


actions, for doing what the ſociety has forbid, The 
| We injunction 
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injunction not to elect, extinguiſhes the right to a 


The act does not make the office, but the election, void. 


The election in the preſent caſe is an infraction of the 


law: and right cannot ſpring out of wrong. —— If an 
act of parliament was to be made, with a clauſe, that all 
unmarried men ſhould be incapable of being elected; this 
would work a releaſe of the original contract, as to ſuch 


perſons, A valid election is a condition, precedent to 


the right which the corporation has to command, and to 


the obligation on the members to obey. — It has been ſaid, 
that this act was not made to eaſe diflenters, but to puniſh 
them; and that an exemption from burdenſome offices will 


be an eaſe; that the office of ſheriff being one of thoſe; it 


will be giving the act an effect which the legiſlature did 
not intend; that it is more agreeable to the intention of 
the legiſlature, to conſtrue the office void as to the perſon 
elected, and good as to the corporation, who are 'puniſh. 


ing as for a contumacy. This is the ſubſtantial part of 


the argument, Many caſes have been cited, where acts 


have been deemed good to a certain degree, and void as 
to all others. But there never was, and it is impoſſible 


there ever. ſhould be, a caſe, where the word void was 
conſtrued in ſuch a manner, as to make the at void as 
to a perſon who broke the law, and good as to the per- 
ſons who have concurred in breaking it. The only point 
the legiſlature had in view was, to ſecure the power to 
perſons who outwardly profeſſed the religion of the ſtate, 


The puniſhment of non- conformiſts, by excluding them 


from power, was the conſequence, not the end, of the 
law. We, as judges, ought to expound the law with the 
ſame ſpirit it was made; and therefore ought not to con- 
ſtrue it as a vindictive law, for any purpoſe but its own 
end. Whether this caſe occurred to the legiſlature, or 
how they thought it ſhould be determined, does not ap- 
pear, Different men may make different conjectures. 
But arbitrary conjectures never ought to be the baſis of 
judicial determinations. If it had occurred, and they had 
intended to have made any difference between burdenſome 
and lucrative offices, they would have taken notice of it. 
The conſtruction now muſt be the ſame. Suppoſe it had 
been the office of chamberlain, and the queſtion put to 
the legiſlature; the anſwer muſt have been, We intend: 
to keep non · conformiſts out of power, and therefore we 
command corporations not to elect them. They cannot 
be expoſed to a penalty for not executing an office to 
which they cannot be elected: The exemption from both, 

* | M4 makes 
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makes it equal. As to what is ſaid, that perſons may 
be qualified for a lucrative, and not for a 'burdenfome 
office; I do not ſee how ſuch a caſe can exiſt. For if 
they are qualified to accept a Jucrative office, they are 
qualified to bear a burdenſome one. It ſhews that it was 
only a mockery in them; but it does not prove, that the 
ſcruples of other diſſenters are imaginary. ': It would be as 
unjuſt to judge of the ſcruples of all the diſſenters, by 
the conduct of ſome ; as to judge of the doctrines of the 
eſtabliſhed church, by the lives of ſome of thoſe who 
profeſs it. It has been urged, that a man ſhall not be 
permitted to excuſe himſelf, on account of a diſability 

_ occaſioned by his own default; that it is an aggravation 
of his offence, to excuſe one crime by another; and that | 
the toleration act did not mean to exempt diſſenters from | 
relative duties: Inftances have been mentioned, of per- 
ſons out of their ſenſes, who are not allowed to difable 
themſelves; if ſo, when the incapacity ariſes from a na- 
tural diſability, a fortiori in the caſe of a diſability ariſing 
from neglect. Firſt, I deny the rule. In Stn. 576. 
Fitzherbert was of a different opinion. It may ſtem hard, 
that a man ſhall avoid his own acts for dureſs of man, 
and not for a viſitation from heaven. But the reaſon is, 
that the law has directed a mode of inquiry, and the king 
is to take madmen under his immediate protection, and 
after office found to avoid ſuch acts as he thinks proper. 
5 Mod. 421. Madmen cannot be choſen into corpora- 
tion offices. In Eg. Caf. Abr. 279. Lord King has drawn 
a rational line, between the acts done by an infane perſon 
to the prejudice of others, and the acts done by him to 
the prejudice of himſelf. King and Larwood is no autho- 
rity in the preſent caſe; becauſe it is clear, that the 
toleration act was not pleaded, and it was only the opi- 
nion of two judges againſt Sir Samuel Eyre. In 4 Mod. 
274. Lord Somers is ſaid to have been of the ſame opi- 

| nion as Sir Samuel Eyre. The fine was only five marks; 
# | | which ſhews the judges thought it a tender caſe: I ob- 
\ ſerve, it was admitted in that caſe, that if a man be 
diſabled by judgment to bear an office, there he is ex- 

> cuſed, becauſe judicium redditur in invitum. Why then 
4 . ſhall not an act of parliament excuſe, which is the judg- 
ment of the whole legiſlature. ————As to Sir Jobn Read's 


- 


8 | caſe, which was mentioned, it was an information in the 
. - exchequer 28 Nov. 26 C. 2. He was appointed ſheriff 
18 of Hertfordſhire, was ſworn, and took upon himſelf the 
580 execution of the office, A caſe very different from this; 
: | 
i 
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for he was capable of the office at the time he was ap- 
pointed, and had been in poſſeſſion. In the preſent caſe, 
the defendant was not eligible, Sir John Read had alledg- 
ed a diſability which it was in his power to remove, and 
which it was his duty to remove. But here the defendant's 
receiving the ſacrament muſt be precedent; and ſince 


the toleration act, it is not his duty to receive it. Box 
and Weollafton, another caſe cited, turned upon the in- 
formality in the plaintiff's replication. Had it been de- 
termined on the point it is now produced to prove, it 
would certainly have been mentioned by chief juſtice 
Holt and Eyre, as a caſe in fayour of their opinions. 


The caſe in 3 Lev. 116. differs as 'much from the preſent 
caſe, as between legally and illegally elected. I am 
therefore clearly of opinion, that the judgment ought to 


be reverſed, 


The other two judges delivered their opinions to the 


like effect: and the judgment was reverſed. 
Upon this, the corporation by writ of error brought 


the cauſe before the houſe of lords, when all the judges, 


who had not ſate as delegates (except Mr. juſtice Yates 


who was ill) gave their opinions ſeriatim; and all, ex- 


cept Mr baron Perrot who was of opinion to reverſe the 


judgment, delivered their opinion for confirming it. 
Upon which occaſton lord Mansfield ſaid ; In every view 
in which I have been able to conſider this matter, I think 


this action cannot be ſupported. If they rely on the 
corporation act; by the literal and expreſs proviſion of 
that act, no perſon can be elected, who hath not within 
a year taken the ſacrament in the church of Englaud : 
the defendant hath not taken the ſacrament within a year; 
he is therefore not elected. Here they fail. It they 
ground it on the general deſign of the legiſlature in paſ- 
ting the corporation act; the deſign was, to exclude diſ- 
fenters from office, and diſable them from ſerving. For 


in thoſe times, when à ſpirit of intolerance prevailed, 
and ſevere meaſures were purſued, the diſſenters were re- 


puted and treated as perſons ill- affected and dangerous 


to the government: The defendant therefore, a diflenter, | 


and in the eye of this law'a perſon dangerous and ill- 
affected, is excluded from office, and diſabled from ſerv- 
ing. Here they fail. If they ground the action on 
their own by-law ; ſince that by-Jaw was profeſledly 
made to procure fit and able perſons to ſerve the office, 
and the defendatit is not fit and able, being expreſs) 


diſabled by ſtatute law, here too they fail, If they 


M 4 ground 
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ground it on his diſability, being owing to a neglect of 
taking the ſacrament at church, when he ought to have 
done it; the toleration act having freed the diſſenters 
from all obligation to take the ſacrament at church, the 
defendant is guilty of no neglect, no criminal neglect: 
Here therefore alſo they fail. And after having ex- 
| on each of theſe ſeveral heads, he adds: Ihe de- 
nt in the preſent cauſe pleads, that he is a diflenter 
within the deſcription of the taleration act; that he hath 
taken the ſacrament in the church of England within 
one year preceding the time of bis ſuppoſed election, nor 
eve in his whole life; and that he cannot in conſcience 
do it. Conſcience is not contreulable by human laws, 
nor amenable to human tribunals: Perſecution, or at- 
tempts to force conſcience, will never produce convic- 


tion; and are only calculated to make hypocrites, or 


martyrs. My lords, there never was a ſingle inſtance, 
from the Saxon times down to our own, in which a man 
was ever puniſhed for erroneous opinions concerning rites 
or modes of worſhip, but upon ſome. poſitive law. The 
common law of England, which is only common reaſon or 
uſage, knows of no proſecution for mere opinions. For 
atheiſm, blaſphemy, and reviling the chriſtian religion, 
there have been inſtances of perſons proſecuted and 
puniſhed upon the common law; but bare nonconformity 
is no ſin by the common law: and all poſitive Jaws, in- 


flicting any pains or penalties for nonconformity to the 


eſtabliſhed rites and modes, are repealed by the act of 
toleration ; and diſſenters are thereby exempted from all 


_ ecclefiaſtical cenſures. What bloodſhed and confuſion 


have been occaſioned from the reign of Hen. 4. when the 
firſt penal ſtatutes were enacted, down to the revolution 
in this kingdom, by laws made to force conſcience ? 
There-.is nothing certainly more unreaſonable, more in- 
conſiſtent with the rights of human nature, more con- 
trary to the ſpirit and precepts of the chriſtian religion, 
more iniquitous and unjuſt, more impolitic, than perſe- 
cution. It is againſt natural religion, revealed religion, 


and ſound policy. Sad experience, and a large mind, 


taught that great man, the preſident De Thou, this doc- 
trine: let any man read the many admirable things 
which, tho' a papiſt, he hath dared to advance upon the 
ſubject, . in the dedication of his hiſtory to Henry the 
fourth of France (which I never read without rapture) ; 
and he will be fully convinced, not only how cruel; but 
how impolitic it is, to perſecuts for religious opinions. 

| ey As 


Diſtente 


As à ſubject of Great Britain, I ſhould not have been 
ſorry, if France had continued to cheriſh che Jeſuits, 


and to perſecute the Huguenots. There was no occafion 
to revoke the edict of Nants; the Jeſuits needed on xo: 
have adviſed a plan, ſimilar to what is contended for in 
the preſent caſe: make a Jaw to render them incapable 
of office ; make another, to puniſh them for not ſervings 
If they accept, puniſh them; if they refuſe, puniſh them: 
If they ſay yes, puniſh them; if they ſo no, puniſh 
them. - My lords, this is a moſt exqu iſite dilemma, from 


which there is no eſcaping; it is a trap a man cannot 


get out of; it is as bad perſecution as that of Procruſ- 
tes: If they are tho ſhort, ſtretch them; if they are too 


long, lop them. Small would have been their conſolation 


to have been gravely told, Ihe edict of Nantz is kept 
inviolable; you have the full benefit of that act of tole- 
ration; you may take the ſacrament in your 'own way 
with impunity; you are not compelled to go to maſs. 
Were this caſe but told in the city of London, as of 
a proceeding in France; how would they exclaim againſt 
the Jeſuitical diftintion? and yet in truth it eomes from 
themſelves : the Jetuits never thought of it: when they 
meant to proſecute, their act of toleration, the edict of 
Nants was repealed. This by-law, by which the dif- 
ſenters are to be reduced to this wretched dilemma, is a 
by-law of the city, a local corporation, contrary to an 
act of parliament which is the law of the land: a. 
modern by-law, of very modern date, made long fince 
the corporation act, long ſince the toleration act, in the 
face of them; for they knew theſe laws were in be- 
ing. It was made in ſome year of the reign of the late 
king; I forget which: but it was made about the time 
of building the manſion-houſe. Now if it could be ſup- 
poſed, that the city have a power of making fuch a 
by-law; it would intirely ſubvert the zoleration act, the 


deſign of which was to exempt the difienters from ull 


penalties: for by ſuch a by-law they have it in their 
power to make every diſſenter pay a fine of 6001, ar 
any ſum they pleaſe; for it amounts to that. The pro- 
feſſed deſign of making this by-law, was to get fit and 
able perſons to ſerve the office: and the plaintiff ſets 
forth in his declaration, that if the diſſenters ard excluded, 


they ſhall want fit and able perſons to ſerue the offſcte. 


But were I to deliver my on ſuſpidion, it would be, 
that they did not ſo much wiſh for the it fervices, as for 
their fines, Diſſenters have been appointed to this of- 
| | I | fice, 


x70 


_ Difſenters. 


fice, one who was blind, another who was bedridden 
not, I ſuppoſe, on account of their being fit and ableito 
ſerve the office. No; they were difabled both by nature, 
and by law. We had a caſe lately in the courts below, 
of a man choſen mayor of a corporation, while he was 
beyond the ſeas, with his majeſty's troops in America; 


and they knew him to be ſo. Did they want him to ſerve 


the office? No; it was impoſſible. But they had a 
mind to continue the former mayor a year longer, and 
to have a pretence of ſetting aſide him who was now 
choſen, on all future occaſions, as having been elected 
before. In the preſent caſe, the defendant was by law 
incapable at the time of his pretended election: and it is 


my firm perſuaſion, that he was choſen becauſe he was 


incapable. If he had been capable, he had not been 


cChoſen; for they did not want him to ſerve the office. 


They choſe him, becauſe without a breach of the law, 
and an uſurpation upon the crown, he could not ſerve 
the oſſice. They choſe him, that he might fall under the 
penalty of their by- law made to ſerve a particular pur- 
poſe: In oppoſition to which, he hath pleaded à legal 
diſability grounded on two acts of parliament: As I am 


of opinion that this plea is good, I conclude with moving 


Diſability. 


| Quakers in par- 
ticular, 


your lordſhips that the judgment be affirmed:”— And the 
judgment was immediately affirmed, nemine contradi- 
cente. Appendix to Furneausx's letters to Mr Juſtice Black- 
Alone, 2d Edit. #516 o Na | 
5. By the 3 J. c. 5. No recuſant convict ſhall practiſe 
the common or civil law, or phyſick, nor ſhall be judge 
miniſter clerk or ſteward or other officer in any court, 
or any officer in the army or navy; on pain of 1001, 


half to the king, and half to him that ſhall ſue in any of 


the king's courts of record. ſ. 8. EY 
6. By the 3 J. c. 5. If the children of any ſubjeQ (the 
ſaid child 
their apprentices or factors) ſhall, to prevent their good 
education in England, or for any other cauſe, be ſent or 
go beyond ſeas without licence of the king or fix of the 
privy council (whereof the principal ſecretary to be one) 
ſuch child ſhall take no benefit by any gift, conveyance, 


deſcent, deviſe, or otherwiſe, of any lands or goods, until 


he conform. ſ. 16. | 


7. Arundel. It ſhall be publickly taught and preached | 


by all, that in judicial matters oaths may be lawfully 
taken, Lind. 298, Fo oY Thi te eee 2.66: 
FFC ' Art. 39. 
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ren not being ſoldiers, mariners, merchants, or 


Ss oo ww aEE- <S&- "I * 


„ 


Ditlenters. 


Art. 39. a we confeſs, that vain and raſh ſwearing 


is forbidden chriſtian men by our Lord Jeſus Chriſt, and 

ames his apoſtle; ſo we judge, that chriſtian religion 

doth not prohibit, but that a man may ſwear when the 

magiſtrate requireth, in a 9 of faith and charity, ſo it 

be done according to the prophet's teaching, in juſtice 
judgment and truth. 

The unlawſulneſs of taking an oath, though before a 
judge, was one of the tenets of the old r againſt 
whom therefore firſt the foregoing conſtitution, and after 
that this article was made; long before the quakers had 
either name or being. But becauſe they who. at preſent 
go under the name of anabaptiſts have quitted the doc- 


trine, and the people called quakers have taken it up, it 


is judged moſt proper to inſert the ſame here, under the 
law — to quakers. Gibſ. 510, 511. 

Again; by the 5 El. c. 1. If any perſon ſhall refuſe to 
take the oaths of e and ſupremacy lawfully ten- 
dred, he ſhall incur a premunire. ſ. 8. 

And by the 13& 14 C. 2. c. 1. Whereas certain ber- 
Pere under the name of quakers and other names of ſe- 
paration, have taken up and maintained ſundry dangerous 
opinions and tenets, and (amongſt others) that the taking 
of an oath in arry cauſe whatſoever, altho' before a Jawful 
magiſtrate, is altogether unlawful and contrary to the 


word of God; and the ſaid perſons do daily refuſe to take 


an oath, tho? lawfully tendred, whereby it often happens. 
that the truth is wholly ſuppreſſed, and the adminiſtration 
of juſtice much obſtructed ; and whereas the ſaid perſons, 
under pretence of religious worſhip, do often aſſemble 
themſelves together in great numbers in ſeveral parts of 
this realm, to the great endangering of the publick peace 
and ſafety, and to the terror of the people, by maintain- 
ing a ſecret and ſtrict correſpondence amongſt themſelves, 
and in the mean time ſeparating and dividing themſelves 
from the reſt of his majeſty's good and loyal ſubjects, 
and from the publick congregations and uſual places of 
divine worſhip: for the redreſſing therefore and prevent- 
ing the many miſchiefs and dangers that may ariſe by 
ſuch dangerous tenets and ſuch unlawful aſſemblies, it is 
enacted, that if any perſon who maintaineth that the 
taking of an oath in any caſe whatſoever (altho* before a 


lawful magiſtrate) is altogether unlawful and contrary 


to the word of God, ſhall wilfully and obſtinately refuſe . 
to take an oath, whing by the laws of the realm he ſhall 
be | Bound: to take the ſame, hoes. lawfully and duly ten- 

dtred; 
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dred; or mall endeavour to perſuade any other perſon to 


whom any ſuch oath ſhall in like manner be duly and 


lawfully tendred, to refuſe and forbear the taking of the 


ſame; or ſhall by printing writing or otherwiſe go about 


to maintain and defend, that the taking of an oath in 


any caſe whatſoever: is altogether unlawful: And if the 


Anabaptifts in 
particular. 


faid perſons commonly called quakers, 'ſhall depart from 
the places of their ſeveral habitations, and aſſemble them- 
ſelves to the number of five or more, of the age of ſixteen 
years or upwards, at any one time in any one place, under 
pretence of joining in a religious worſhip, not authorized 
by the laws of this realm: In every ſuch caſe the 


party fo offending, being convict by verdict of twelve 
men, or confeſſion, or by the notorious evidence of the 
fact, ſhall forfeit to the king ſor the firſt offence a ſum 


not exceeding 51, for the ſecond offence a ſum not ex- 
ceeding 101; to be levied by diſtreſs and ſale by warrant 
of the parttes before whom the offender ſhall be convicted; 


and for want of fuch diſtreſs or non-payment of the 


penalty within one week after the conviction, the ſaid 
party ſhall for the firſt offence be committed to the com- 
mon gaol or houſe of correction for the ſpace of three 


months, and for the ſecond offence during fix months, 


there to be kept to hard labour: which faid penalties ſhall 
he employed for the increaſe of the ſtock of the houſe of 
correction to which they ſhal} be committed and providing 
materials to ſet them on work: And for the third offence, 


every ſuch perſon ſhall abjure the realm; or otherwiſe 


his majeſty may order him to be tranſported to any of his 
majeſty's plantations beyond the ſeas. ſ. 1, 2. OIL 

And the juſtices of aſſize, and juſtices of the peace in 
their open and general ſeſſions, thall have power to in- 
quire of hear and determine the ſame, and make proccſs 


- 


for the execution thereof, as they may do in caſes of 


treſpaſs. if. Zo | N 
And any juſtice of the peace, or mayor of a corpora- 


tion, may commit to the common gaol, or bind over 


with ſufficient ſureties to the quarter ſeſſions, any perſon 


offending in the premiſſes, in order to his conviction. 


| Provided, that if any perſon after conviction ſhall take 


ſach oaths for which he ſtands committed, and ſhall alſo 
give ſecurity that he will forbear to meet in any ſuch un- 
lawful aſſembly; he ſhall be diſcharged. ſ. 5. | 


8. The tenets of. the old anabaptiſts were; that in- 


fants ought not to be baptized ; and if they be baptized, 


that they ought to be rebaptized when they come to law- 
| | ful 


4 


n 
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mer. 
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ful age; that it is not lawful for a chriſtian man to bear 
office or rule in the commonwealth; that no man's laws 
ought to be obeyed; that it is not law ful for 2 chriſtian 
man 3 take an oath before any judge; that Chriſt took 


ns bodih ſubſtance of the bleſſed virgin; that ſinners 


after baptiſm cannot be reſtored by repentance; that all 
things be or ought to be common, and nothing ſeveral; 


Al which were excepted out of the general pardons of 


the 3h #22. 0 c. 49. ee eee e hs | 
Art. 16. Not every deadly fin willingly. committed after 


| baptiſm, is fin againſt the Holy Ghoſt and unpardonable, 


herefore the grant of repentance. is not to be denied ta 
ſuch as fall into fin after baptiſm. +» After we have re- 
ceived the Holy Ghoſt, we may depart from grace given, 


and fall into ſin, and dy the grace of God we may ariſe 


again, and amend our lives. And: thereſore they are to 
be condemned, which ſay they can no more fin as long 
as they live dere; or deny the place of * to ſuch 
py truly repent, - 

"Art. 27. The baptiſin of young children is in any wiſe 

to be retained in the church, as moſt agreeable to the in- 
ſtirution of Chriſt. 
0 Preface to the book of 8 Prayer. It was thought 
convenient, that an office ſhould be added for the baptiſm 
of ſuch as are of riper years; which altho' not ſo neceſſary 
when the former book was compiled, yet by the growth of 
anabaptiſm, thre? the licentiouſneſs of the late times a 
amongſt us, it is now become neceſſary. 

Art. 37. The laws of the realm may puniſh cheiffian 
men with death, for heinous and grievous offences. 

And by the ſame article; It is lawful for chriſtian. men, 
at the commandment of the nne to wear weapons, 


and ſerve i in the wars. 


Art. 38. The riches and goods of chriſtians are not 
common, as touching the right title and poſſeſſion of the 
me, as certain anabaptiſts do falſly boaſt. Notwith- 
ſtanding, every man ought, of ſuch. weir as he poſſeſſeth, 
AT to RON ow: to the poor, ee to his 9 0 


n. How for . by the. act oo roleration, and 


other acts. 


"By the 1 W. c. 16 it is enated,as followeth « 
Fraud as ſome enſe ts ſcrupulous conſeiences in the exer- 
4. af t — may be an effettual means to unite their maje/ties 


pro- 
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proteſta t ſubjefts in intereſt and affettion ;. it is enafted, that 


neither the fintute of the 2.3 El. c. I. nor the flatute. f the 
29 El. c. 6. nor the 1 El. c. 2. ſ. 14. nor the 3 J. c. 4. 


nor the 3 J. c. 5. nor any other law or flatute of this realm 


made again papiſis or popiſb recuſants (except the 25 Car. 2. 


c. 2. and ihe 30 Car. 2. ſt. 2. c. 1.): ſhall be conflrued to 
| extend to any perſom difſenting from the church of England, 


that ſhall take the oaths of allegiance and ſupremacy, and make 
and ſubſcribe the declaration againſi popery of the 30 Car. 2. 
ſt. 2. C. 1. Which oaths and declaration the juſtices of the 
peace at the general ſeſſions of the peace to be held for the 


county or place where ſuch perſon ſhall live, are hereby required 


to tender and adminifler to ſuch perſons as ſhall offer themſelves 
to take make and ſubſcribe the fame, and thereef to keep à re- 
gifler : and none of the perſons aforeſaid ſhall give or pay, as 
any fre or reward, to any officer or officers belonging to. the 
court aforeſaid, abrus the ſum of Gd, nor that more than 


once, for the entring of his taking the ſaid oaths and making. 


ard ſubſcribing the ſaid declaration; nor above the further ſum 


of G4, for any certificate of the ſame to be made out and ſigned 


by the officers of the ſaid court. 1. 1, 2. 

And all and every perſon and perſons that ſhall as aforeſaid 
take the oaths, and make and ſubſcribe the ſaid declaration, 
ſhall not be liable to any pains penalties or forfeitures mention- 
ed in the 35 El. c. 1. nor in the 22 Car. 2. c. I. nor ſhall 


any of the. ſaid perſons be proſecuted in any eccleſiaſtical court, 
for or by reaſon of their non-conforming to. the church of 


4 ngland. ſ. 4. 

Provided, that if any affembly of per ſons! di iſenting from the 
churgh of England ſhall be had in any place for religious war- 
Hip, with the doors lacked barred or bolted, during any time 


of ſuch meeting together; all and every perſon and perſons that 


ſhall come to and be at ſuch meeting ſhall not receive any bene 
from ibis law, but be liable to all the pains and penalties of 
all the aforegoing laws recited in this att, for ſuch their meet- 
ing, notwithflanding bis taking the oaths, and his making, and 
ſubſcribing the declaration aforeſaid. ſ. 5. 

Provided, that nothing herein contained ſhall be aafirucd t to 
exempt any of the perſons aforeſaid from paying of tithes or 


other parochial duties, or any other duties to the church or 


miniſter ; nor from any proſecution in any eee court, or 
elſewhere, for the ſame. 1. 6. 

And if any per lon diſſenting from the Sa of England as 
aforeſaid, ſhall le choſen or otherwiſe appointed to bear the 
office of high conflable, or petit cenſlable, churchwarden, over- 
* of the poor, or any other 1 or ward * and ſuch 


K 
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perſon ſhall ſcruple to take upon him any of the ſaid offices in 
regard of the oaths, or any jother matter or thing required by 
the law to be taken or done in reſpect of ſuch office; every ſuch 
perſon, ſhall and may execute uch office or employment by a 45 — 
ficient deputy by him to be provided, that ſhall camply with. the 
laws on this behalf. Privided always, the ſaid deputy be 
ellrwed and approved by ſuch perſon or perſans,..in ſuch man- 
ner as fuch officer or officers reſpeJively ſhould by law have 
been allowed and approved. f, 7. 
And no perſon Ae from the church of England, in 
holy orders or pretended holy orders, or pretending to holy. or- 
ders, nor any preacher or teacher of any congregation of diſſint- 
ing proteflants, that ſhall make and JO the declaration 
aforeſaid, and take the ſaid oaths at the gemeral_ or quarter 


ſeſfims of the prace to be held for the county town parts or 


diviſion where ſuch perſon lives, and ſhall alſo declare his ap 
probation of and ſubſcribe the articles of religion mentioned in 
the flatute of the 13 Eliz. c. 12. except the 34th, 35th, and 

6th, and theſe words of the 20th article, viz. [the church 
bath power to decree rites or ceremonies, and authority 


in controverſies of faith, and yet] Hall be liable to any of 


the pains or penalties of the 17 C. 2. c. 2. nor the penalties 
mentioned in the ſaid att of the 22 C. 2. c. 1. by reaſon of 
preaching at any pong of religion; nor to the penalty of 
1001 by the 13 & 14 C. 2. c. 4. for officiating in any con- 


' gregation for the exerciſe of religion permitted and allowed by 


this act. ſ. 8. 5 | 
Provided always, that. the making and ſubſcribing the ſaid. 

declaration, and the taking the ſaid oaths, and making the de- 

claration of approbation and ſubſcription to the ſaid articles, in 


manner as aforeſaid, at ſuch general or quarter ſeſſuns of the. 
Peace, ſhall be t in tt 

for which 6 d ſhall be paid to the clerk of the peace, and ne. 
more : provided, that ſuch perſon ſhall not at any time preach. 


en and there entred of record in the ſaid court, 


in any place, but with the doors not lacked barred or bolted as 
8 1 BR x 

nd whereas ſome diſſenting proteſtants ſcruple the baptizing 
of infants; it is enacted, that every perſon in TOE haly 


orders, or pretending to holy orders, or preacher or teacher, 


that ſhall 2 the aforeſaid articles of religion, except be- 
fore excepted, p | 

ing infant baptiſm, and fhall take the ſaid oaths, and make 
and ſubſcribe the ſaid declaration, in manner aforeſaid, ſball 


enjoy all the privileges benefits and advantages which any other 


diſſenting miniſter as aſoreſaid might have or enjoy by virtue of 
this at, l. 10. * OY 


and alſo except part of the 27th article touch- 


” ad 


© £ 2 
* |, 


from 2 No en any jury, or from Bang. * 


e or preather in holy or ders, or i” pretended 
505 . thut is. a miniſier preacher or teacher of a con- 

gregation, thus ſhall take the oaths s herein required, and make 
2 ubſcribe thy declaration aforeſaid, and * o ſubſcribe fuch 


thenceforth exempted 
en or appointed to 


bear the office f chare n, voerſect of the poor, or any 
other parochial or ward office, or other office in any hundred of 

any Hire, city, town, par ib, di viſion, or wapentatr. . 
. every. juſtice of the peace may at any time require any 
thut goes to any meeting for exerciſe of religion, to make 


6. aforefard attieles of the church Yo England arare required 


this ati in munner aforejaid, al 


109 fabſerids the declaration aforeſaid,- and alſo to take the 


4 oaths'(or declaration of PAWN herein after mentioned, in 
caſe fuch perfon feruples the taking F an "oath), and upon re- 
faul thererff, he ſhall commit bim to priſon 3 Bail, and 
certify. bis name to the. next ſeſſion, ta 3 held for” that place 
there ſuch perſon "then re Wee) ; 2 he ſhall hes upon .a 
fecond tender 19, ? th make and 25 the declaration afore- 
feid, he ſhall be then and there recorded and from thenteforth 


taken for a popiſh recuſant convie?, and in cur all the penalties 


alt the 22 twat. e 

And bh ed thirt are certain other perſons, diſſenters from 
the church of England, who ſcruple the taking of any oath ; 
it is enacted, that every fuch perjan ſhall make and el. 
the dicliration aforeſaid, and alſo a declaration of fidelity, and 


ul ſcribg a profe bon of their." chriflian belief. Which decla- 


rations und ſubeription Hall be made and entred of record at 
the general quarter Mint of \the Peace for: the place where 
on refides.” Aud every ſuch perſon that ſhall make 

A the rwo declarations and profe Nn aforeſaid, Be- 
ing thertunta re vired, ſhall 'be exempted from all the pains 
and penalties" of all the aforementioned iatutes mad. againſt. 


Popiſb recuſants or 3 Yoteflany non conformifts, and alſo from the 


penalties f the 5 | 
cerning the taking of oaths; and ſhall enjoy all other. the be- 


1 and 13 & 14 C. 2. c. 1. con- 


ne fits privileges and advantages, under the like limitations 
proviſors and conditions, which any other d enters 2 or 


onght to enjoy by virtue of this act. 1.13. 
And if any per ſon ſhall refuſe” to take the ſaid raths, when. 


tendred to him, which. every juſtice of the peace is hereby im- 
uch perſon ſpall not be admitted to make and © 


2 to do; 
I ibe the two declurations aforeſuid, tho required thereunto 


either before a fuftice of the peace, or at the ſeſſions before or 
after any condition of popiſb recuſancy-as aforeſaid, unleſs, ſuch 


perſon can, within thirty one days after ſuch tender of the de- 


clarations 


1 
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tlarations 10 lum, produce two ſufficient proteſiant-witneſſed ro 
_ teſtify. upon oath thul they believe him to be 'a proteſtant dſ- 
enter, ar à certificate under the hands of four proteflants who 
are conformable tothe \church of England or have taken” the 
oaths and ſubſcribed the declaration above mentioned, and ſball 
"alſo produce a certificate under the hands- and ſeals of ſix or 
more ſufficient men of the congregation to which he belongs, 
owning him for one of them. ſ. 14. © 922 
FHrovided, that until ſuch certificate under the hands of fix 
bis cungregation as aforeſaid be produced, and two proteſtant 
witneſſes come to atteft bis being a proteflant difſenter, or a 
certificate under the handi f four proteflants as aforeſaid be 
produced; the juſtice ſball take a recognizance with two ſure- 
ties in the penal ſum of 501 for his producing the ſame; and 
F be cannot give ſuch ſecurity, ſhall commit him to priſon 
until he bath produced ſuch certificates, or two witneſſes as 
aforeſaid. ' 1. 15. r | 6 
Provided always, that all the laws made and provided for 
the frequenting of divine ſervice on the Lord's day, ſhall be 
ill in force, and executed againſt all perſons that offend again/t 
the ſaid. laws, except ſuch perſons come to ſome congregation or 
affembly of religious worſhip, allowed or permitted by this aS . 
„ | 5 


Provided, that nothing in this act ſhall be conſirued to ex- 
tend, to give any eaſe benefit or advantage. to any papiſi or po- 
piſb recuſant whatſoever ; or. to any perſon that ſhall deny in 
His preaching or writing the dofirine of the bleſſed Trinity, as 
it is declared in the aforeſaid articles of religion, ſ. 17. 
Provided, that if any perſon ſhall willingly and of purpoſe, 
malictouſly or cantemptuouſly came into any cathedral or pariſh 
church; chapel, or other congregation permitted by this act, and 
diſquiet or diſturb the ſame or miſuſe. any preacher or teacher; 
he ſhall, upon proof thereof before any juſtice of the peace by 
tioo witneſſes, find two ſureties ta be bound by recognizance in 
the penal ſum of 501, and in default of ſuch ſureties-ſhall be 
committed to priſon till the next ſeſſions ; and upon conviction of 


the ſaid offence at the ſaid ſeſſions, ſhall ſuffer the pain and 


penalty of 201 to the king. 1. 18. . | | 
Provided always, that no congregation or aſſembly for reli- 
gious worſhip ſhall be permitted or allowed by this att, until 
the place of ſuch meeting ſhall be certified to the biſhop of the 
dioceſe, or to the arehdeacon of the archdeaconry, or to the 
Juflices of the peace at the general or quarter ſeſſions of the peace 
for the county city or place in which ſuch meeting ſhall be held, 
and regiſtred in the ſaid biſbop's or archdeacon's court reſpec- 
tively, or recorded at the ſaid ſeſſions; the regiſter or clerþ 
5 Vor. 1 I. N of 
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: of ihe peace whereof reſpeiively, is bereby required to fegi/ter 
the ſame, and to give certificate theresf to ſuch: perſon as ſhall. 
demand the ſame: for which there 7 2 no ee om nor 
reward taken, than the ſum of 6d. . 19. * 


S8. 2. Nor any other law or Nlatute * this \realn made 
againfl papiſis or popiſb recuſants] Which are LANG in- 
ſerted under the title Poperp. e e We k 


Except the 25 C. 2. c. 2. and the 30 C. 2. fl. a. Cl 1. 14 
Which ſaid ſtatute of the 25 C. 2. c. 2. requires that 
perſons admitted to temporal offices ſhall receive the A- 
crament according to the uſage of the church of England, 
nd ſubſcribe the declaration againſt tranſubſtantiation. 
And the ſaid ſtatute of the 30 C. 2. ft. 2. c. 1. dif- 
ler perſons from ſitting in either houſe of parliament or 
coming to court, who ſhall not ſabferibe the declaration 


againſt popery therein mentioned. 75 


Shall be cmfirucd to extend to any POR or Ne” ns 4. en. 
ing from the church of England, that fhall take the gaths] 
"To the judgment given againſt Larweed, H. 6 I. it 
was declared by the court, that the defendant ſhould at 


firſt have pleaded in bar, that he was a diflenter from 


the church, and then brought himſelf within the compaſs 
of the act bo indulgence ; of which the court cannot take 
any notice, Veckuſe it is a private act; for before it was 
made, the Jaw did not take any notice of proteftant d difſenter r, 
but only of diſſenters from the church in general: be- 
ſides, it is an act which doth not extend to all ſorts of 
proteſtant diſſenters, but only to fuch who ſhall ir 


themtelves as therein is preſcribed, .4 Mid. 274. 


Diſſenting from the church of England] In the vaſe of 
bY Trebec and Keith, Feb. 12, 1742. Mr Keith, mi- 
niſter of May- fair chapel, Which was a Chapel of eaſe to 
St George's pariſh, Hanover ſquare, of which the plain- 
tiff. was rector, being cited inço the biſhop of London's 
court, for officiating as a clergyman af the church of 


England, without being licenſed by the biſhop, and hav- 


ing been denounced excommunicate forty days, for con- 
\tuinacy and contempt of the eceleſiaſtical laws; upon the 
bithop's certificate into chancery of this fact: the writ 
de excommunicats-capiendo iſſued. It was moved to quaſn 
the writ, and one of the ſuggeſtions was, that Mr Keith 
Is Within the toleration act. But by fs lord chancellor 
Hardwicke : Theadiocf toleration was made to protect 


wann of tender cuniciences, and e them trom 
penal- 
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penalties ; but 8 it to clergymen of the church 
0 


of England, who act tontrary to the rules and diſci- 
pline of the church, would introduce the utmoſt con- 
fuſion.——And the exception was over-ruled. 2 Atkyns, 


That Hall tate the oaths] And by the 10 An. c. 2. If 
any perſon diſſenting from the church of England (not in holy 
orders, or pretended holy orders, or pretending to holy orders, 
nor any preacher or teacher of any congregation) whoa jhauld 
bave been intitled to the benefit of the tvieraticn act if be had 
duly taken and ſubſcribed the oaths and declaration or othe! wiſe 
qualified bimfelf as required by the ſaid act, and ſhall be pro- 
ſecuted upon any of the penal ſlatutes from which preteſlant dife 
ſenters are exempted by the ſaid act, —ſball at any time during 
ſuch proſecution, take and jubſcribe the ſaid caths and declara- 
tion, or being of the people called quakers ſhail make and ſub- 
ſeribe the aforeſaid declaration and aif9 the declaration of fideli-. 
ty and ſubſcribe the profeſſion of their chi iſtian telief according 
to the faid act, or before any two juſlices of the peace (who 
ſhall take and return the ſame to the next qua tir ſ*ſſims to be 
there recorded) ; ſuch perſon ſhall be intitled to the benefit of 
the ſaid att, as fully as if he bad duly qualified himſelf within 
the time preſcribed by the ſaid af, and ſhall be thenceforth ex- 
empted and diſcharged from all the fenaltics and f:.rſcitures 
incurred by force of any of the aforeſaid penal ſlatutes. l. 8. 


bat Hall take the oaths of allegiance and ſupremacy, and 
make and ſubſcribe the declaration againſt popery] Which oaths 
and declaration are inſerted under the title Haths. | 


For the county or place where ſuch perſon ſhall live] And by 
the 10 An. c. 2. Any preacher or teacher of any congregation 
of diſſenting prote/ſiants, duly qualified according to the jaid att, 
Hall be allowed to officiate in any congregatim, aiths' the ſame 
be not in the county wherein he was fo qualified ; provided that. 
the ſaid congregation or place of meeting hath been duly certi- 
fed, and regi/tred or recorded according to the ſaid at! and 
ſuch preacher or teacher ſhall, if reguir ed, produce a certificate 
of his having fo qualified himſelf under the hand of the cl.rk of 
the peace; and ſhall alſo before any juſtice of the peace of the 
county or place where he ſhall rfficiate, make and ſubſerite ſuch 
declaration, and take ſuch oaths as are mentioned in the ſaid act, 
if thereunto required. 1. g. | | 

S. 4. All and every perſon and perſons ſhall not be'liable] 


The tenſe in this, and in the following lection where the 
N 2 | lame 
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ſame words are repeated, is evident enough; but it ſeem- 
eth to be ſomewhat inaccurately expreſſed. 5 


Shall not be liable to any pains, penalties, or forfeitures] 
And the law ſo far favours diſſenters upon the foundation 
of this act, that charities are permitted to be eſtabliſhed 
for the ſupport of diſſenting miniſters. As in the caſe 
of the Attorney General and Cock, May 4, 1751. Anne 
Partridge by her will deviſed an annuity to the miniſter 
of a baptiſt meeting houſe in the pariſh of Hemel Hemp- 
ſtead. On an information in the name of the attorney 
general to eſtabliſh this charity, it was urged, that the 
act is not merely an act of toleration, but that it reſtores 
the common right of mankind to worſhip God according 


to their own conſcience, and is agreeable to the policy 


of inviting people to come to trade and live here, and to 


the policy of every man's diſpoſing of his own as he pleaſes. 


And the caſe of the Attorney General and Andrews was 
cited, 9 March, 1748, wherein copyhold lands, not ſur- 
rendered to the uſe of the will, were deviſed for the 
benefit of quakers; and on a bill, the lord chan- 
cellor eſtabliſhed it. On the other hand it was ar- 
gued, that this court, before it interpoſes for a charity, 
will conſider the nature of it, and not execute every 


4E 3 „„ „ 


be made a queſtion, Baptiſts are perſons the legiſlature 
Jooks upon as well as quakers, In the quakers cafe, the 
court went a great way, not only countenancing it as 


a good charitable uſe, but ſupplying the want of ſur- 


render to the uſe of the will. "The Jew caſe wos dif- 


ferent : The lord chancellor held it an illegal charity, 


becauſe it was not for the ſupport” or encouragement of 


any 'denomination of chriſtians, but for the (propagation 


of the Jewiſh law in contradiction to the chriſtian reli - 
gion, which is part of the law and conſtitution of this 
kingdom. 2 erg, 273. „W 5 
S. 8. And ſhall ally declare his afprobation ef, and ſubſcribe 


the articles of religian] So that the act doth not extend to all 
Ae ks pet ſons 


— — — — — „ © G 
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perſons 9 who ſhall think fit to ſtyle themſelves | / 
proteſtant diſſenters ; but in order to be intitled to the 

benefits thereof, they muſt firſt qualify themſelves as is 

therein directed, ; that is to ſay; they muſt take the oaths, 
and make the ſubſcriptions requiſite within certain bounds, 

Until this ſhall be done, they are not intitled to any in- 

dulgence by this act. Which obſervation is applicable 
particularly to a ſect that has ſprung up of late years diſ- 5 
tinguiſhed by the name of Methodiſts; which does not 

as yet ſeem to be ſettled to any certain principles. They 

did originally proceed as members of the church of Eng- 

land, profeſſing only a ſtricter purity, and an adherence 

ta the genuine docttines of the church, which they ſup- 

pofed the church it ſelf deſerted, or 475 not ſufficiently 

inculcate, And this was firſt ſet on foot by clergymen 

of the church of England; no doubt, with a very | good 

intention, But, as Solomon ſaith concerning the begin- 

ning of ſtrife, that it is like the letting out of water; ſo 

here the floodgate being opened, it doth not as yet ap- 

pear where the inundation will ſtop. If they continue 

to profeſs themſelves ſtill members of the church, and at 

their aſſemblies do perform their religious exerciſes. with 
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> cording to the form, and manner of the church of England; 1 
4 this act doth not extend unto; them, nor do they ſeem to ; 7 
4 need the benefit of it; I mean, as to their hearers : But We 
i thoſe miniſters/of the church of England, who take upon vx 
I them to preach in ſuch aſſemblies, will do well-to con- 8 
0 ſider the force of the 7 iſt canon aforementioned; Which, = 
- to prevent the danger and probable factious eee | | R 
A of {ſuch clandeftiae aſſemblies, doth for. their ſecond of- wb: 
6 fence in this kind inflict upon them the penalty of ex- wo: 

communication. If they do not proceed in their afſem- | 3 


* fe 


bo blies according to the form and manner of the church of | 
England; then both miniſter and people are liable to all 
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wi the penalties of the aforeſaid ſtatutes made againſt con- 1 
* venticles, until they ſhall be qualificd by taking the oaths, . ''Y 
y and making the ſubſcriptions, and performing the other. 2 
+ requiſites, according to this act: Which being done, it "* 
00 is probable. they will then fall in at laſt amongſt ſome ol | 
"i the other ſects of proteſtant diſſenters. 1 
; _ 
his S. 11. Preather er teacher of a congregation] And the _ 

. Jaw ſo far. takes notice of them that a mandamus will = 
11 iſſue to admit or reſtore them: As in the caſe of XK. and 1 
Af Barker, H. 2 G. 3. It was moved for a mandamus to be © 
525 5 c N 3 directed 2 
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directed to the ſurviving truſtees under a deed of releaſe 


made by-one Charles Vinſon to Jobn Enty a diſſenting 


miniſter at Plymouth, and other truſtees, ſettling a then 


new built meeting houſe upon thef ſajd truſtees, in truſt 
(among other things) to ſuffer the meeting houſe to be 
for the publick worſhip of God, by ſuch congregation of 


proteſtant diſſenters commonly called preſbyterians, as 


ſhould attend the miniſtry of the ſaid Mr Enty, or ſuch 


other preſbyterian miniſter as ſhould in his room ſucceſ- 
ſively,” in all times coming, be by the members in fellow- 
ſhip of the ſaid or ſuch like congregation regularly and 


fairly choſen and appointed to be the miniſter, preacher, 
or paltor, to preach in the ſaid meeting; requiring them 
to admit Chriſtopher Mends to the uſe of the pulpit 


thereof, as paſtor, miniſter, or preacher there; he the 
ſaid Chriſtopher Mends being duly elected thereto, The 
counſel, on ſhewing cauſe againſt the mandamus, con- 
troverted by affidavits the election of Mends, and endea- 
voured to tupport the e}:Etioa of Mr Hanmer, whom the 
truſtees had put in poſleſion, The majority of the 
congregation ſeemed to be on the fide of Mends. The 
truſtees eſpouſed Hanmer, and meant to maintain him 
with an high hand. "There was no colour for the elec- 


tion of Hanmer ; and that of Mends was liable to ob- 


jections. This conteſt had raiſed great animoſity, e- 
ſpecially in thoſe who were for Hanmer: And as they 
thought their ſtrength lay in throwing obſtacles in the 


way of any (more eſpecialiy. a ſpeedy) redreſs, as Hanmer 


was upholden and maintained in poſleſſion by the truſtees ; 


their counſel with great earneſtacſs argued againſt ma- 


king the rule abſolute for a mandamus, and contended 
that it could not be to admit, when another was in poſ- 
ſeſſion. A manJimus to admit goes no further (they 


ſaid) than to give a | gd poſſ-thon, where otherwiſe the 


* ? * 
party would be without remedy. A mandamus to admit 


is only to give a legal, not an actual poſſeſſion; tho” in 
2 mandamus to reſtore, the court will go further. But 
here another perſon (Mr Hanmer) is in poſſeſſion; and 
Mr Mends never has been ſo, Here is no legal right. 
Aud this eourt cannut take notice of truſts, ſo as to 
give relief, upon an equitable title only; nor is this gentle- 
an the Ceſtui que u: But, at moit, his title is only 
equitable, —— By lord M-nsficld: A mandamus is a 
prerogative Writ, to the aid of which the ſubject is in- 
titled, upon a proper caſe previouſly ſhewa to the ſatisfac- 
| | 4 tion 
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tion of the court. It was introduced to prevent dif. 
order from a failure of juſtice; and ought to be uſed 
upon all, occaſions, where the law has eſtabliſhed "no | 
ſpecific remedy, and where a ig and good govern- 
ment there ought to be one. rits of mandamus have 
been granted. to, admit leQurers, clerks, ſextons, and 
| ſcavengers : to reſtore an alderman to precedency, an at- 
torney tO practiſe i in an inferior court, and the like. Since 
the act of toleration, it ought to be extended to protect 
an eadowed paſtor of proteſtant diſſenters, from analogy - 
aud the teaſon of the thing. "The right it ſelf being re- 
cent, there can be no_diret ancient precedent: But 
every caſe of a lecturer, preacher, ſchoolmaſter, curate, | 
chaplain, is in point. The de ea is the z e ny 
endow ment of the paſtorſnip. Tae form of the inſtru- 
ment is necoſtariln by way of truſt: For the meeting 
houle, | and the land upon Which it ſtands, could not be. 
limited to Enty and his fucceſſors. Many lectureſnips 
and other offices are endowed by truſt deeds. The right 
to the function is the ſubſtance, and draws after it every 
thing elſe as appurtenant thereto. The power of the 
truſtees is intirely in the nature of an authority to ad- 
mit, The. ule of the mecting houſe and pulpit in this 
cale follows, by neceſſary conlequence, the right to the 
funchon of miniſter, preacher, or paſtor; 2s mich vs 
the inſignia do the office of a mayor, or the cuſtody of 
the books: that of a town-clerk, The court propoſed 
an iflue. to try, whether Mr Hanmer was or was not 
duly elected; as the cheapeſt and beſt way to pur it in. 
The defendants refuſed to have it fo tried, and their 
counſel] argued ſtrenuouſly againſt granting a mandamus, . 
They knew, the election of "Hanmer cbuld wor. be ſup- 
ported upon a trial. The election of Mends ſeemed | 
liable to object on as irregular, But if the matter was 
proper for a mandamus, they were aware that in caſe 
neither was elected, the court would iſſue a mandanius to 
proceed to an election; in Which caſe, the majority of 
tue congregation were inclined ti Mends. The truſtees | 
therefore Obſtinately perſiſted in oppoſing a mandamus 
and refuling a trial, — Lord Mansfield: Every reaſou 
| concurs here for granting a mandamus, We have con- 
bn lidered the matter fully; and we are all elearly for 
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| granting it, Here is a function, with emoluments; and 4 
no ſpecihc legal remedy, The right depends upon . , 1 
8 tion; which intereſts all the voters. The queſtion 1 
} is of a nature to inflame mens paſſions. The reluſal 10 4 
| 8 N 4 | "= MP 1 
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try the election in a feigned iſſye, or proceed to a ne- 


election, proves a determined purpoſe of violence. Should 10 
the court deny this remedy, the congregation may be 
tempted to reſiſt force with force. A diſpute, who. 
ſhall preach chriſtian charity, may raiſe implacable 


feuds and animoſities, in breach of the public peace, to 
the reproach of government, and the ſcandal of feligion. 
To deny this writ, would be putting proteſtant diffenters - 


and their religious worſhip out of the protection of the 
law. This caſe is intitled to that protection; and can- 


election, or to try it in a feigned iſſue, We were all of 


damus ought to iſſue, in caſe of refuſal. — Afterwards, 


| the parties by agreement came to a new election; and a 
peremptory mandamus was ifſued by conſent of both par- 
" | i HS Mit DF 7b ot fP! 


my CCC 
8. 11. Shall he exempted from ſerving on any jury] And 
by the 2 G. 3. c. 20. from ſetving in the militia. 


5 Scruple the tating of any oath] And by the 22 GC. 


not have it in any other mode, than by granting this 
writ. The defendants have refuſed either to go to a new 


* 


opinion, when a trial was propoſed to them, that a man- 


2. c. 46. In all caſes wherein by any act of par lidmnt, an © 
cath is or ſhall be allatoed or required, the ſolemn affirmation of 


guakers ſhall be allewwed inflead of ſueb oath, althiugh ts p. 


ricular or expreſs proviſion be mgde for that purpoſe in ſuch 
aft: and i, any perſon mating ſuch affirmation ſhall he con- 
viele of Paving walfully falfly and 'corruptly affirmed or de- 
clared any thing, 


fuffer as in cafes of perjury. . 30. 8 


Provided, that ns guaker fall by virtue her cof be qualified 


or permitted 1% give coidence in any criminal caſes, or to ſerve 
. "5 +4 ; 311 | 177 * 4 i d $7 
7 Jurics, or, 1% bear any Mee of profit in the government. 
6 © $7 | 1 1 | 
T. 7 G. Rilinſon and Saytbard. By the court, We 
cannot ground an attachment far noh-performance of an 


award on the affirmation of a'quaker ; for tho? it be a ſuit 
between party.and. party, yet it is a criminal proſecution - 


| which if the ſame had been depo ed; upon oath : 
would have ambunted to wilfut and corrupt perjury; he ſhall 


* 


within the ſtatutes that in certain caſes do diſpenſe with 


the oaths of quakers. Str. 441. | 


x 


7. 8. C. A motion was made for exhibiting articles of 


the peace, 'on the behalf of Elizabeth Collet, a quaker; 


pur the refuling to ſwear, the court could do nothing. 
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HY. 3 C. 2. Caftel, widow, againſt Bambridge and Cur- N 


; bett. On an appeal of murder, a quaker's affirmation 
| was offered in evidence, and it was inſiſted that this is a 
civil ſuit only, betwixt party and party, in which therefore 
he might be a witneſs: But by Raymond chief juſtice, 
As to this purpoſe; it is a criminal proceeding; and he 
cannot be a witneſs, unleſs he be ſworn, Str. 8556. 
F. 46G. 2. X. and Myeb. It was denied to read a 
quaker's affirmation, on motion for an information for a 
MASON.” BF.073: >. » af 
H. 18 G. 2. X. againſt Turner and others. A rule to 
ſhew cauſe, why an appointment of overſeers of the poor 
for Cirenceſter ſhould not be quaſhed, was ſerved | by a 
quaker, and on his affirmation made abſolute; - this not 
being, looked on as a criminal proſecution, tho” it is on 
the crown fide, and the rule intitled in the king's name. | 
„ N e 1 
But beſides the quakers, there is another ſect not un- 8 
like to the quakers in this reſpect, called Moravians, who i 
ſcrupling to take an oath have been indulged by the le- 0 
giſlature in making a ſolemn affirmation inſtead thereof; .M 
Z _ it-beang enacted by the 22 G. 2. c. 30. (intitled, Amact . 
ty for encouraging the people known. by the name of Unitas 8 
4 fratrum, or United brethren, to ſettle in his majeſty's co- > 
1 lonies in America) that every perſon being a member ef the 1 
;  proteſtant e church, known by the name of unitas fra- 1 
; trum, or the unfted brethren, which church was formerly WO 
b ſettled in Moravia and Bohemia, and are now. in Pruſſia, 9 
85 Poland, Sileſta, Lufatia, Germany, the United provinces, We | 
4 and alſo in his majeſty's dominiont, who ſhall be required on 9 
any lawful occaſion to take an oath, ſhall inſtead of the uſual 1 
1 form be permitted io make his ſolemn affirmation, in theſe | 1 : 
2 words, I A. B. do declare, in the prefence of almighty ."M 
4 © God, the witneſs of the truth of what I ſay”. J/hich 8 
ſhall be of the ſome force and effect in all courts of juſtice and 8 | 
e other places where by law an oath ſhall be required within the 1 
n kingdoms of Great Britain and Ireland, and within his ma- 1 
it jeſly's dominions in America, and under the like penalties as 4 
n for perjury, as if ſuch perſon had taken an oath in the uſual We 
h | form. But this not to qualify ſuch perſon to give evidence in a 4 
5 criminal cauſe, or to ſerve on juries. — And by the ſaid act, 38 
of every member of the ſaid church or congregation, who ſhall re- b 
£8] ſide in any of his majeſly's dominions in America, and ſhall be 9 
g. ſunmoned there to bear arms, ſhall be diſcharged from perſonal 1 ; 
| ſervice, on paying the like rate or aſſeſſment in lieu thereof, as 9 
3 Perſens unable by reaſon of age, ſex or other mfirmity. — And 1 
| | | 8 | to "| 
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fo preuexi any doubt,” whether a perſon ad ta Be ſuch m 
congregation, is acluaily a member thereof ; every pe» ſon wha. : th 
ſhall. claim any benefit of this af, ſhall at the time of fach claim m 
praduce a cerlificate 65 izned by fone biſpap o,, the ſaid church, or of 
by the paſlor of ſuch church or congregation who Hall be. neareft_. pr 
to the place where ſuch claim is made : and uch per ſen proving 1 uf 
by his affirmation, or by « other legal witneſs, that the fart cer 2 up 
tificate was duly executed, and a 55 effirming that he is atiually ing 
a member ef the ſaid church, ſhall be adjudged and deemed ac-. 5 ſer 
cordingly.— And that it may be known whether: ſuch hiſhafs and tin 
paftor's. are of the ſud church ; the aduicate of the aid chureb . me 
or Congregation for the time bee, ſhall from. time t2 time. lay the 
before The commiſtioners for trade and plantations, in er- of 
der that the 7 zme may remain in their effice, lifts of all the biſhop pra 
of the ſaid chur cb appointed by them to grant cert: ficates, wit, wel 
their band writing and uſual ſeal ; and a. the names, — 7 to 
writing, and ſeals of the ibo ps appointed by the ſaid br ret hren > enc 
as N aud the names , ſuch paſtors as fhall-be autho- ſion 
rized by the ſaid advecste er bifhaps to give 605 La 4 e f and 
of | his majeſty" s colonies in America. 050 met 
. Declaration - of fidelity, and fubferibe a Gets fon 57 Gn q 15 
chriſtian belief! D 15 ane of which are ROAR winder * 
the title Dachs. 7 255 ie 8 upon 
Shall 11 70 all other the benefits, 3 _ 8 5 ter 1 
which any other di enters Jhould ar ought 10 enjoy} And the. a ha 
rules of their diſcipline teem to be allowed,, as in the caſe expu 
of marriages abovementioned, ſo alſo, in other particulars; 2 into 
As in the caſe of K. and. Francis Hart, M. 305 3. Oa:; after) 
an indictment for a lib. I. The proſecutrix, 'Mit's Mary of th 
Jerom, was educated among the quakers, at the town of at N. 
Nottingham; her parents, who lived there, being of. that vb; 
perſuaſion. There are leveral ſeparate, congregations of % pa 
quakers in this town ; and Once a month a general al- «K all 
Jembly is held of them e theſe monthly meetings, „ 
they take into conſideration the conduct of ſuch of their © no! 
members, as have not acted conformably to their r: des ; « pal 
and proceed according to the direction of our Say; our in te life 
the i8ch chapter of St. Matthew, v. 15th, fetch, and 
17¹ che, whica taey call their d. (cip my It gendle 8 1 
e e | | monitions 1 
1 3 ff 7g 125 SLID BY But 
„ 3 1 Mere ; 
* If thy brother fall rele an ther, go and tel. Thea his be ejtu 
Juli bituren thee ard Lim atone; if be ſhall pear ar thu b b.Jt if 275 
Je N. 
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monitions in private have no effect, complaint 3 is made to 
the monthly meeting; from whence 2 deputation is for- 
mally ſent, to viſit, and to endeavour to reclaim the party 


offending. And if theſe ſteps prove ineffeQtual, they 


roceed at laſt to a final ſentence of expulſion ; ; Which is 

uſually by ſome inſtrument or paper in writing drawn 
up for that purpoſe, and openly read at one of the meet- _ 
ings for publick worſh'p. The perſon employed i in this. 
batte is called the clerk of the meeting; and the wri- 

ting by which the ſocicty exclude and diſown as their Ss 


member the delinquent, gene rally ſets forth the cauſe of 


their proceeding, and the fruitle's care and endeavours 
of the ſociety to reclaim. This has been their general 
practice ſince the toleration at; and at Nottingham, ass 


well as in many other places, they continue on this plan 


to this time. The proſecutrix having acted in diſobedi- 
ence to their rules, by frequenting places of public diver- 
ſions, going into mourning for the death of a relation, 
and doing other things which they efteem unlawful : the 


method of admonition, and viſitation by deputies, Was 
taken by the ſociety; and ſeveral conferences were had; 


but they proving. ineffectual, and ſhe abſenting herſelf 


— 


from their meetings, and declaring that ſhe did not look. . 


upon herſelf as one of their body, the lociety at laſt Rr” 
ter ſeveral fruitleſs attempts to reclaim her for a year and 


a half) proceeded in their uſual way to the ſentence of 
expulſion, in the following words, which weie reduced 
into Wiieing, approved of by the monthly meeting, and 


afterwards read by the defendunt Francis Hart, as cle 


of the meeting, at the clole of their meeting for worſhip 
at Nottingham, on Sunday, Sepi. 6, 1761. 15 


„% Whereas Mary Jerom, of this town, was born of 


parents profeſſing the ſame religious principles with us, 
% aud by them educated in our fociety ; but not day 
* regarding the truth we profels, the imbibed erroneous 
© notions contrary to ſcripture doctrine, and in divers 
« parts of her conduct acted very incontittently with a 
life of ſelf denial, and of late years moſtly neglected 

„ meeting 


Lay 


— 
Was C — * —— — 


Nun 9 * Py 


But i be will not hear thee, then take aviih 1hee one or tao 
more; that in the mouth of dad or three . every word may 


be etabl ford. 
And if be fhall nrgleet to Jil them, tell it 1nd the church: Fut 


if he neglect to bear the church, lit bim be unto thee as an heathen 
wig ang a publicans 
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£4 256 u wie ſpite Ven. e ter - 
6 meeting for divine worſhip, and when viſited Y. friends * 
er foul, 


3 — een wk a - o : 
4 appointed by our monthly meeting in love to 
% ISS, 1 „%%%. On tatt 27 
and in order to reclaim her from error and bring her 


© to. the acknowledgment of truth both in judgment 
and prackice, but rejecting our labour of love, ſhe de- 
clared that ſhe did not look upon herſelf as a member 
„of our. ſociety: We therefore hereby declare her not 
* in unity with nor a member of our religious fociety, 


« until by unfeigned repentance ſhe duly acknowledge 


mh ſeri; ture docttine, and behave agreeable. to_ our holy 
<« profeſſion; which that ſhe may, we 'ſincerely deſire. 


Signed in and by order of our monthly meeting, 
ws hefe at Nottingham, the fiſth of the eighth month, 
1761. By Francis Hart, clerk.” 5 EN 

| The proſecutrix being acquainted with this proceedin g. 
ſent her maid ſervant to the defendant for a copy of this 
ſentence.; who accordingly tranſcribed it, and incloſed it 
ina cover directed to Mrs. Mary Jerom; who being 


this poſſeſſed of it, annexed it to an afhidavit, and applied 


to the court of king's bench for an information for a libel. 
Bat the court rejected the motion, and refuſed fo grant a 
rule to ſhew cauſe. She afterwards, on the 12th of 


March 1762, preferred a bill of indictment againſt the de- 
fendant for a libel, before” the grand jury at the 'aſ.zes 


held for the town of Nottingham. Which bill being 
1 - > af + 7; 14 l a <4 8 7 i © 4 ; 1 $i + hs .. 1 * . 

found by them was afterwards rembwed by certiorari into 

the king s. bench. And the defendant having *pleaded 


not guilty, it was er Mr. Juſtice Clive, at the 
e town of Nottingham, July 


ſummer aſſizes held for the | 
3oth 1762. The evidence on the part of the proſecution 


was, the proſecutrix, and her ſervant maid who went for 


the paper; and the evidence of the publication of'it as a 
libel was, the direction of it to the profecutrix; and the 
defendant's acknowledgment to the maid that he read it 
© (7 1 4 $4 #4 a « "4 © if . 1 mT; . 
at the meeting. The defendant's counſel called no wit- 
neſſes; being of opinion, that the quakers, who were the 


only perſons that could give an account of their method 


N * 4 e ad 419 1 13 KEE x £43 #4 X ; 5 
of proceeding, were diſabled by the ſtatute of 7 & 8 W. 
c. 34. from being witneſſes on a criminal proſecution; 
and- being-reſtrained from-ar2uing-that the paper in queſ- 


tion was no libel, by the judge, who faid that ſuch a. 


queſtion was more proper to be determined by the court 
above, could onlv inſiſt, that the evidence on the part of 
the proſecution was not ſuflicient to maintain the indict- 


men#. The judge left the caſe, with its circumſtances, 


to the jury; but rather recommended 1t to them to ac- 
guit the deſendant. The jury, aftet withurawing about 
5 three 


OY 


employment whatſoever. 


three hours, found the defendant, guilty. In«the Michael- 
maſs term following, Mr. Cuſt moved the court of king's 
bench for a new trial z and after ſtating the abovemen- 


tioned facts, and obſerving upon the circumſtances; of 
hardſhip which would attend the caſe on a motion in ar- 


reſt of judgment, where no facts could be relied on but 


what appeared in the record, and after a verdict it might 


be preſumed. that a malicious intention to defame the pro- 


ſecutrix (which was charged in the indictment) was proy- | 
ed, inſiſted that the leaving ſuch a caſe as this to a jury, 


would be enabling a jury to ſet up a judgment in oppoſi- 


: tion to the legiſlature, and overturn the toleration act, 
and that therefore the verdict ought to be ſet aſide as a 
verdict againſt law. The court was clearly of opinion, 


that the jury ſhould have been directed to acquit the de- 
fendant; and, as notice of the motion was given, and 


counſel appeared for the proſecution, who did not contra- 


dict the abovementioned facts, the court ſaid they would 


not do ſo much credit to ſuch a proſecution as to grant 


a rule to ſhew cauſe ; and they ordered the verdict to be 


ſet aſide, and a new trial to be had, on the firſt mo- 


7 
b 


tion, 


S. 16. Except ſuch perfons come to ſome congregation] But, 


» 


by Holt chief juſtice: If a man be a profeſſed churchman, 
and his conſcience will permit him ſometimes to go to 
meetings inftead of coming to church, the act of tolera- 
tion ſhall not excuſe him; for it was not made for ſuch 


ſort of people. Gi 521, 6 Mod. 190. 

And'by the 5 G. c. 4. / any mayor bailiffor other ma- 
giftrate, ſhall knowingly or wilfully refart to er be preſent at 
any publ*ck meeting far religious worſhip, other than of the church 
of England, in the gown' or other peculiar habit, or at- 
tended with the enſign or enſigns belonging to his office; 
he Hall, upon conviftion by due courſe of law, be diſabled to 
hold ſuch office, and be incapavle to bear any publick office or 


8. 18. Di/quiet or diſturb] And by the 1 G. ſt. 2. c. 
5. any peiſens unlatufulhy riotoufly and tumultuouſly afſem- 
bled together, to the di/lurbance of the public peace, ſhall un- 
lawfully and with farce demoliſh or pull down, or begin to de- 


moliſb or pull down any church or chapel, or any buildi 9 for 


religious wor ſhip. certified und regiſtred according to the 1 W. 
c. 18. the ſame ſhall be adjudged felony without benefit of 
clergy. 1. 4. And the hundred ſhall anſiuer damages, as in 
caſes of ropbery. I. 6. _ RE | 


+ 
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Diſtenters. 
ü 9. ne of fuch meeting fhall be certified] 8 . 


"Green and others againſt Pope. Green and fifteen others 


bring an action upon the caſe, in the court of common 


pleas, againſt the defendant, for having made a falſe 
return to a mandamus to him directed. The plaintiffs 


in their declaration ſhew the act of the 1 W. c. 18. Which 
exempts proteſtant diſſenters from the penalties of divers 


former acts, if they take the oaths and ſubſeribe the de- 
-Elaration there mentioned; that by the ſame it is enacted, 
that no meeting by proteſtant diſſenters for religious wor- 
-ſhip ſhall be allowed, until the place for the meeting be 
certified unto the biſhop of the dioceſe, or the archdeacon, 
or to the quarter ſeſſions, and regiſtred or recorded there 


reſpectively; and the plaintiffs ſhew, that they were 
proteſtant diſſenters, and had taken the oaths. and ſub- 


ſeribed the declaration according to the act; and that in 
the pariſh of Hindley at a town called D. within the dio- 


ceſe of Cheſter, the plaintiffs had appointed a place call- 
ed The chapel for their religious worſhip, and that they 


had authority ſo to do: that Green one of the plainti 
made a certificate of their appointment of this place to 


the biſhop of Cheſter, and. delivered it to Pope the de- 
fendant, being regiſter to the biſhop, to regiſter it as he 
ought ; that the defendant Pope refuſed to regiſter it; 


upon which the plaintiffs were driven to fue a mandamus 


out of the king's bench, directed to the defendant, com- 
manding him to regiſter the certificate ; but that the de- 
fendant notwithſtanding did not regiſter it, but made re- 
turn to the mandamus, that Hindley was an ancient po- 
pulous village, diſtant one mile. from the pariſh church, 
and for theſe forty years laſt paſt this place called The 
chapel had been and yet is a chapel of eaſe, and endowed 
with 501 a year, and had a miniſter appointed to officiate, 
and that there were ſeveral places within the parith al- 
ready appointed for diſſenters for religious worthip; all 
which return the plainriffs aver to be falſe; and for this 
falſe return they bring this action. The defendant pleads, 
chat the return to the mandamus was true, and avers every 
particular of the return. The plaintiffs deimur. And it 
was reſolved by the court, that this plea was bad, becauſe 
it amounts but to the general iſſue, it being all matter of. 
fact, and having no intermix:ure of law. Then it was 


. urged for the defendant, that judgment ought to be given 
for him, 1: Becauſe it is ſaid in the declaration, that the 


plaintiffs appointed the place, but the act gives no direc- 
tion, wav {hall have authority to appoint the place, and 
ES theres 


Gefort it ought rather to be done by the preacher, or 


otherwiſe with the conſent of the Whole meeting. 2. f 

They have no authority to appoint a chapel; but this 

place in the declaration I. call a chapel. But to this 

the court anſwered, that a field or tavern may be called a 

chapel; 3. They ſhould have: ſhewn, by whon this ap- 
| - pointment was made, as by the diſſenters inhabitants 
| ich ſuch a diſtrict; but it is ſo general here, that it 
: may be by all the diſſenters in England. Then if it is 
no good appointnient, the whole will fail; for then there 
f - will:be no certificate ; if no certificate, no regiſtring; if 
i no cauſe to regiſtet, the re fuſal was no ground for a man- 
: damus; if no mandamus, then there could be no falſe 
. return. 4. It is faid that the certificate was made by 

- Green alone; but 'the act gives no authority to any one 
in particular to make it. But by Treby chief juſtice, the 
act being general, any of them may well certify. 5. 
5 The mandamus in this caſe was not grantable, for there 
- was here no diſturbance of a freehold, nor office of truſt, 
4 but a thing merely eccleſiaſtical : and if a man hath a ſear 
5 in a church, and is hindred of the enjoyment, no manda- 
5 mus lies; and as to the plaintiffs, this was in nature of 
5 a church, But to all theſe objections the court gave one 
| general anſwer, that this action was brought for the falſe 
- return to the mandamus, and therefore all the reſt is but |. 
A inducement : And therefore whether a mandamus will tie \M 
5 or not, is not now before the court, but it muſt be taken \ 
s for granted, that a mandamus was iſtued, and the deten- 1 
A dant made a falſe return. 'The principal point therefore Lo 
4 of the caſe was, whether the plaintiffs can join in this * 
ho action, or not ! And this was ſeveral times argued at the 1 
d bar. And the defendant's. counlel argued that they could 4 6 
5 not; becauſe that where perſons ate jointly intitled to WM 
5 | the action, they may all join in it, ſince the damages 4 1 
11 which were the foundation of it were joint, but where MW 
pd perſons are ſeverally damnified, as in treipaſs or the like, 1 
8 thete they cannot join. But ie was adjudged by the A 
ry whole court upon great deliberation, that the plaintiffs * 
;4 might well join, for the damages in this caſe were joint; WO 
fs for they all jointly ſue a mandamus, they al] jointly pro- WW 
— ſecuted, the charges were all joint, and theſe are the das |. 2 
50 mages the plaiutiffs ſuc to recover; and by Treby chief bo. 
en juſtice, it the attorney ſues the plaintiffs for the charges 7 
ap of the ſuit of the mandamus, he mult fue them jointly, 1 g 
SM and the ſurvivors are liable: And tho it was objected, that "= 
£2 the plaintiffs had nv aced to join in te ſuit of the man- 9 
550 : Camus Þ 
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damus; yet the court anſwered, ſince they might have 
done it, the charges will eee And they relied prin- 
eipally upon a caſe adjudged- in this court, MH. 4 V. 
where the two churchwardens of Chelſea church, being 
elected by the pariſh by cuſtom, went to Dr Brampſton 


the official, to be ſworn ; Dr Brampſton tefuſed to admi- 


niſter the oath to them; upon which they ſued a manda- 
mus directed to Dr Brampſton, to command him to ad- 


miniſter the oaths; upon which he returned, that the 
.cuſtom was, that the miniſter ſhould name one church- 
warden and that the pariſn ſhould chuſe the other; that 


becauſe the pariſh had elected two, he did not know 
which of them he ought to admit; they brought an 
action upon the caſe jointly againſt Dr. Brampſton for 
this falſe return; and exception was taken, that the da- 
mages were ſeveral, and the profits of the offices ſeveral ; 

but to this it was anſwered, that the action was not 
brought to recover damages for the profits of the office, 
for the office had no profits; but it was brought to re- 
cover the damages and charges expended- in the ſuit of 
the mandamus; and for this reaſon it was adjudged, 

that they might well join: which does not differ from 
the principal cafe. But to make a diſtinction between 
theſe two caſes, it was objected, that the churchwardens 
might well join; becauſe they are a corporation in judg- 
ment of law, and may ſue for goods of the pariſh which 
are taken out of their poſſeſſion, or may have treſpaſs or 
appeal of robbery for the goods of the pariſh z which 
diſtinguiſhes them from this caſe, which was of com- 


mon perſons. But to this the court anſwered, that 


churchwardens are not a corporation, till they are ad- 
mitted ; but this mandamus was ſued, to procure admit- 
tance, and conſequently then they were not a corpora- 


tion. And by the court, this action is not brought, only 
to recover damages, but alſo to have a peremptory man- 


damus, in which all ought to join. For one of them 
cannot have a peremptory mandamus, where ſixteen join- 
ed in the principal mandamus; for the peremptory man- 
damus muſt purſue the principal. And for. theſe rea- 
ſons all the court were of opinion, that the plaintiffs 
might well join. And therefore judgment was given for 
the plaintiff . Afterwards the plaintiffs moved the court 
of king's bench for a peremptory mandamus, But 
the court of king's bench denied to grant it; be- 


© cauſe the peremptory mandamus ſays, that the return is 


talte ie as it appeareth unto us by the record, which cannot be faid 
2 


· * 
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Willenters. 


| here $ for the king's'bench cannot take judicial notice of 


the record of the common pleas, unleſs it come before 


them by courſe of law; and therefore the action for the 
falſe return ſhould have been brought in the king's 
nch, where the falſe retutn is, if the party deſigned to 


. 


have a peremptory mandamus. L. Kaym. 125. 


By the 10 Un. e 19 G. 2. c. 38. and 21 C. 2. 
c. 34. for regulating epiſcopal meeting houſes in Scotland; 
no letters of orders of any paſtor or miniſter of any epiſ- 
copal meeting or congregation. in Scotland, ſhall be deemed 


ſufficient, but ſuch as have been given by ſome biſhop of 


England or Ireland; and ſuch paſtor,” as often as he ſhall 
officiate in any ſuch epiſcopal meeting houſe or congre- 
gations ſhall at ſome time during the divine ſervice pray 
or the King by name, and for the royal family, in the 
ſame form of words as they ſhall be directed by lawful 
authority to be prayed for, in the prayers for the royal 


family, contained in the liturgy of the church of England. 


Finally, By the 19 G. 3. c. 44. intitled, An act for 
the further relief of proteſtant diſſenting miniſters ; with 
reſpect to ſubſeribing the 39 articles except as before ex- 
cepted : it is enacted, that every perſon diſſenting from 
the church of England, in holy orders, or pretended holy 
orders, or pretending to holy orders, being a preacher or 


teacher of any congregation of diſſenting proteſtants, 
who ſhall take the oaths. and ſubſcribe the declaration 


required by the x W. c. 18. and ſhall alſo make and ſub- 
ſcribe the declaration in the words following, viz. “ I 
„ A. B. do ſolemnly declare, in the preſence of almighty 
“ God, that T am a chriſtian and a proteſtant, and as 
« ſuch, that I believe that the ſcriptures of the old and 
new teſtament, as commonly received among proteſtant 
* churches, do contain the revealed will of God; and 
that I do receive the ſame as the rule of my doctrine 
* and practice:“ ſhall be intitled to all the benefits 
granted to proteſtant diſſenting miniſters by the aforeſaid 


act of 1 W. c. 18. and the ſame ſhall be entred and re- 


corded at the ſeſſions in like manner as the oaths and for- 
mer declatation. And every ſuch perfon ſo qualifying 
himſelf ſhall, beſides the other privileges, be exempted 


from ſerving in the militia of this kingdom. 


And no diſſenting miniſter, nor any other proteſtant 


diſſenting from the church of England, who ſhall take 


the aforeſaid oaths, and make and ſubſcribe the ſaid de- 


clarations, ſhall be proſecuted in any court whatſoever, 
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Difſenters 


for teaching and inſtructing youth as a, tutor or ſchool- 
maſter. But this ſhall not extend to the enabling any per- 
ſon diſſenting from the church of England, to hold the 
maſterſhip of any college or ſchool of royal foundation, 


. 


or of any other endowed college or ſchool for the edu- 


cation of youth, unleſs the ſame ſhall, have been founded 


ſince the firſt year of the reign of William and Mary, 


for the immediate uſe and benefit of proteſtant diſſenters. 
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under the title Mills. 
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Divine Service, See Publick worſhip! | -_ 
Divorce. See Marriage. 
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OCTORS Commons is the college of civilians 
D in London, which was purchaſed by Dr Harvey, 
ean of the arches, for the profeſſors of the civil law. 
Here commonly reſide the judge of the arches court of 
Canterbury, the judge of the admiralty, and the judge of 
the prerogative court of Canterbury, with divers other 
eminent civilians; who there living (for diet and lodg- 
ing) in a collegiate manner, and commoning together, it 
is known by the name of doctors commons. It was 
burnt down in the fire of London, and rebuilt at the 


q 


charge of the profeſſion. Chamberl, preſent State. 
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EE diſtribution of inteſtates effects, is treated of. 


„ccc (- 


 Donatto cauſa montis. 


Onatis cauſa ane is a gilt in HA of 410 
here a perſon moved with the conſideration of his 
mortality, doth give and deliver ſomething to another, to 
be his in caſe the giver die, but if he lives he'is to have 
it again. Law of Tft. 179. | 

: hich is treated of more at large under the title 
Wille, Sh | . 


5 


Donatlve. 


I. Dohative is a ſpiritual praſefwilit, be it dureh. 
chapel; or vicarage, which l is in the free gift or 
cen of the patron, without making any preſentation 
to the biſhop; and without admiſſion, inſtitution, or in- 
duQion by any mandate from the biſhop or other; but 
the donee may by the patron, or by any other aus 
thorized by the patron, be put into 1 r ea Deg. p. 1. 
C. 13. 
2. And this right in the donor | together with the ex⸗ 
emption of the church from eccleſtaſtical juriſdiction) 
ſeemeth to have come from the conſent of the biſhop in 
ſome particular caſes: as when the lord of a manor in a 
great pariſh, having his tenants about him at a remote 
diſtance from the pariſh church, did offer to build and 
endow a church there, provided that it ſhould belong in- 

tirely to him'and his family, to put in ſuch perſons as they 
ſhould think fit, if they were in holy orders. It is very 
poſſible, that the biſhops at that time, to encourage ſuch 
a work, might permit them to enjoy this liberty ; which 
being continued” time out of mind, is turned into a pre- 
ſcription. And they are to be diſtinguiſhed from thoſe called 
ſine- cures, and exempt juriſdictions; for ſine-cures in 
truth are benefices preſentable; but by means of vicar- 
ages endowed in the ſame places, the perſons who enjoy 
them have by long cuſtom been excuſed from reſidence : 
and exempt juriſdictions are not ſo called, becauſe they 
are under ne ordinary; but becauſc they are not under 
85 O 2 the 
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Of what kind of 


Donative. 


the ordinary of the dioceſe, but have one of their own; 
and are therefore called peculiars. 1 Still. 335. 
3. There is not any, one particular. ſort of ecclefiaſti- 


benefices cr dig- cal preferments, that ate peculiarly ſaid to be donatives ; 


nit ies. 


Stamp. 


Form of a dena- 
* Liens - 


for ſome of all ſorts may be donative, as well as preſen- 


tative, or elective. For biſhopricks were donative in 
England, after the conqueſt, until the time of king John. 
So a prebend may be'donative, as at Windſor and Weſt- 
minſter, in the chapels of the king, where the prebend 
being void, it is ſaid that the king ſhall make collation 
of his clerk by patent, and by force thereof he ſhall take 
2 without any inſtitution or induction. Alſo a 

enefice with cure of fouls may be a donative ; as the rec- 
tory of Briery or Burien in Cornwall : and ſo the church 
of the tower of London is a cure of fouls, and the King's 
donative. Vaiſ. c. 15 

Vet ſome of theſe nas, and other ſuch like, may 
1e ſaid to reſemble donations, rather than to be donations, 
properly ſo called; ſuch as the grant of the king to pre- 
_ bends without 8 : fo alſo, the collation of Aa bis 
ſhop without preſentation : and tne nomination. to perpe- 
tual curacies, which is without either preſentation inſti- 
tution or induction. For theſe differ from donatives pro- 
perly ſo called, which are given and fully poſſeſſed by the 
ole donation of the patron. in writing; inaſmuch as col- 
lations and royal grants are to be followed by induction 
and inſtalment; and perſons nominated to curacies are to 
be authorized by a licence from the bithop, before they 
can legally officiate. Whereas poſſeſnon by donation, is 
not ſubject to any of theſe conſequents, but receives its 
full eflence and effect from the ſingle act and ſole enten 
of the donor as aforeſaid. Maiſ. e. 15; 

4. By the ſeveral ſtamp acts; for every ſheet or piece 
of vellum or parchment, or ſheet of paper, upon which 
any donation which ſhall paſs the great ſeal of England, 
or upon which any donation to be made by any patron 
whatſoever, of or to any benefice, dignity, or eccleſiaſti- 
cal promotion, ſhall be ingroſſed or written, ſhall be paid 
a double forty ſhilling ſtamp duty. Provided, that ſuch 
benefice, dignity, or promotion be of the yearly value 
of 101 or above in the king's books, 


If under that, it ſeemeth that the ſame ſhall be upon A * 


treble 5s ſtamp. | 
The form of a donation may be thus: To all to 
6 hem theſe preſents ſhall come. Know ye, that J 
" A Bo of — in the county of —— —— eſquire, 
| „have 
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barg given and granted, and by theſe preſents do give 
and grant, to my beloved in Chriſt C. D. clerk, the 
office or place of curate” ſor as the caſe ſhall be] 
of the chapel of in the county of now 
lawfully vacant, and to my donation and free diſpoſi- 
tion in full right belonging, and by theſe preſents do 
make conſtitute and appoint him the ſaid C. D. curate 
of: the ſaid chapel ; to have, hold, and enjoy the ſaid 
| office or place of curate in the chapel aforeſaid to him 
the ſaid C. D. during his natural life, with all and 
every the ſalaries ſtipends rights and appurtenances to 
the ſame office or place of curate aforeſaid in any wiſe 
6 belonging or appertaining, as fully freely and perfectly, 
% and in as ample manner and form, as any other hath or 
% ought to have held and enjoyed the ſame. In witneſs 
« hereof I haue hereunto ſet my hand and ſeal, the 
a day of in the n of our Lord — 
Eton 459. | 
Or 3 <a all to whom theſe San ſhall come, 
| « A. B. in the county of eſquire, 
4 lord of = manor of in the county of — 
8 „ ſendeth greeting. Whereas the chapel of in the 
county aforeſaid is now vacant, and to my donation 
« in full right belongeth ; know ye, that I the aforeſaid 
«© A. B. have given and granted to my beloyed in Chriſt 
&© C,D. clerk, the aforeſaid chapel of with all 
its rights and appurtenances, and by the tenor of theſe 
„ preſents do indu& him the ſaid C. D. into corporal 
6© poſleſſion of the faid chapel, with all its appurtenances, 
In witneſs whereof, c.“ Edton 461. 
6. The grant of a donative being once made, creates a Effeg of a dona - 
right as full and laſting as inſtitution and induction: tio. 
that is, a right not to be taken away, but by the reſig- 
nation or deprivation of the donee; the reſignation to be 
made to the donor, and the deprivation to be made by 


| 

the donor likewiſe ; both the church and the clerk being 

| exempt from ordinary juriſdiction. , To this purpoſe it is, 

1 what we find in the reports of Sir John Davis, that a do- 

8 native cannot be granted for years or at will only, be- 

| cauſe this great inconvenience would follow, that the free- 

a * hold might be in perpetual abeyance ; which is an incon- 

| venience that the law will not ſuffer. Gi. 819 

0 F. Altho' a clerk upon whom a donative is 3 How Far the 

[ doth not gain poſſeſſion by preſentation, inſtitution, and donce muſt qua- 

Y induction; yet he is obliged, in order to preferye and 4 = ee 7 

e maintain his poſſeſſion, to be qualified and to qualify him- 7 
BS ſelf 


198 


Donative. 
ſelf in many things, as others do who are preſented i in- 
ſtituted and inducted: as, 


(1) He muſt be a prieſt; without which, by the 13 & 


14 C. 2. c. 4. f. 14. no perſon ſhall be admitted to any 
eccleſiaſtial promotion. 
(2) He muſt take the oaths of dlleginnds and ſupre- 


macy, before he takes the donation ; and this he muſt do 
before ſuch perſon who hath authority to admit him there - 


unto, that is, his patron ; by the 1 Bl. c. I. and 1 . 6. 


a 77 85 

(3) And if the dohative be a benefice with cure, be 
that takes it ought firſt to ſubſcribe the thirty nine arti- 
eles in the preſence of the ordinary (by the 13 El. c. 12.) 


which Dr Watſon ſuppoſeth muſt be underſtood of the 


ordinary of the dioceſe, and not of his patron; altho' 


the patron hath the power of viſiting and correcting him, 


and not the ordinary of the dioceſe. Walſ. c. 15. 

(4) He muſt alſo, before his admiſſion to be incumbent 
or have poſſeſſion of his donative, ſubſeribe before the 
archbiſhop, biſhop, or ordinary of the dioceſe- (or their 
vicar general, chancellor, or commiſſary reſpectivety) the 
declaration of conformity to the liturgy of the church of 
England as by law eſtabliſhed. © And if the donative hath 


a pariſh church belonging to it; he muſt have a certificate 


under the hand and ſeal of the perſon before whom he 
ſubſcribed,” to be read by him in ſuch church afterwards. 
13& 14 C.2. c. 4. 15 C. 2. c. 6. / 5. - 

(5) And he ought to read the morning and evening 
prayers in his church or chapel, within two months after 
he ſhall be in the actual poſſeſſion of his donative, or in 


caſe of impediment (to be allowed of by the ordinary) 


then within one month after ſuch impediment removed; 
together with the form of giving aſſent and conſent there- 
unto: by the 13 14 C. 2. c. 4. 


(6) He muſt alſo within two months (or at the time 


when he reads the morning and evening prayers as afore- 
ſaid) read and aſſent to the thirty nine articles, if it be 
2 place with cure: for altho' it is ſaid in the ſtatute of 
the 13 Fliz. c. 12. f. 2. that this is to be done in two 
months after induction; yet when the having cure of ſouls 


is the foundation of reading and aſſenting, wherever there 


is cure of fouls, the induction may be well interpreted of 
any actual poſſeffion whatſoever. 13 El. c. 12. 23G. 2, 


' 6.28. Waiſ. c. 15. 


(7) He muſt within three months after ſubſcription of 
the declaration aforeſaid, within his pariſh church as 
atore* 


= _ ""Wonarrve. 
aforeſaid, . read the ordinary's certificate of his ſubſcrip- 
tion, and again make the ſame declaration; by the 13 & 
Li $f Coden: © ; PETE 

(8) And finally, within ſix months he, muſt take the 


oaths of allegiance, ſupremacy, and abjuration; in one of 


the courts at Weſtminſter, or at the general or quarter 
ſeong. 1 6, . & 13. 9 G. 2. 6. 46, 
8. Donatives are within the ſtatute againſt ſimony. 
Ä ͤĩ A 1nd | 5 
And where they have cure of ſouls, they are likewiſe 
within the ſtatute againſt pluralities. Deg. p. 1. c. 13. 
9 If the patron of a donative do not nominate a clerk, 
there can be no lapſe thereof, unleſs it be fo ſpecially 


provided for in the foundation: but the biſhop may com- 


pel him to do it. by ſpiritual cenſures. 1 1. 344. Gib/. 


819. | 1 

But if it is augmented by queen Anne's bounty (as will 
appear afterwards) it will lapſe in like manner as pre- 
ſentative livings.. ; 
10. Lord Coke ſays, if the king doth found a church, 
hoſpital, or free chapel donative, he may exempt the 
ſame from ordinary juriſdiction, and his chancellor ſhall 
viſit the ſame, Yea, if he do found the ſame, without 


any ſpecial exemption ; the ordinary is not, but the king's 


chancellor to viſit it. And as the king may create do- 
natives exempt from the viſitation of the ordinary; ſo 
he may by his charter licenſe any ſubject to found ſuch a 
church or chapel, and to ordain that it ſhall be donative 
and not preſentative, and to be viſited by the founder and 
not by the ordinary. And thus began donatives in Eng- 
land (he ſays), whereof common perſons were patrons, 


. * 2 Jul $64 


a mere royal licence ; and that it muſt be proved to be an- 
cient too: and therefore a new licence will not come up 
to the Regiſter. 1 Still. 335. | 

However it is certain, that the ordinary cannot viſit a 
donative, but the patron muſt viſit the fame, by commil- 
ſioners to be appointed by him, 1 fl. 344. 

And by conſequence a donative is freed from procura- 
tions, Deg. p. i. c. 1%, And the incumbent is ex- 
empted (Dr Gibſon ſays) from attendance at viſitations. 
Gibſon 819. : 4 

And it is ſaid, that if the biſhop ſhall take upon him 
to viſit a donative, and deprive the incumbent, he runs 
himſelf into the danger of a 9 Deg. p. 1. c. 13. 

| n 


4 


But the Regiſter ſuppoſeth a royal foundation, and not 
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- the ſtatutes of 


ſimony and plu- 
rality. 


Lapſe, 


How far exempt 
from tha ordina- 
ry's juriſdiction. 
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And in ſuch caſe was Barlow, biſhop of Bath, in the 
time of king Edward the ſixth; and was forced to get a 
pardon, for having deprived the dean of Wells, which 
was a donative by letters patents from the king. 3 fl. 


„ | 


But altho' the ordinary hath not power as to the place, 
fo as to regulate ſeats in that church, or the like; yet 


he hath power as to the parſon, if he committeth any 
miſdemeanor, to proceed againſt him by ſpiritual cen- 


ſures. As in the caſe of Colefatt and Newcomb, M. 4 An. 
A miniſter of a donative was ſued in the eccleſiaſtical 
court, for that, when he read prayers, he did not 
read the whole ſervice, but left out what part. of it he 
thought fit; and for preaching without licence, And it 


was moved for a prohibition, upon a ſuggeſtion that the 


church was a donative; and argued, that donatives were 
exempt from the juriſdiction of the ordinary, and that it 
was 2 lay thing, and the biſhop could not viſit it; and 
that if the incumbent was guilty of hereſy, the ordinary 
could not meddle with him, for the parſon was privileged 


in reſpect to the place; but the patron might by com- 


miſſion examine the matter, and upon cauſe deprive him, 
But Powell juſtice, in the abſence of Holt chief juſtice, 
took the difference, where the ſuit in the eccletiaſtical 
court is in order tq deprivation, and where only for re- 
formation of manners; in the former caſe the court will 
prohibit, but not in the latter: and* therefore if in this 
cafe the ſpiritual” court proceeded to deprivation, the 
court would prohibit them, but not till then. He ſaid, 
he had known prohibitions denied frequently, to ſuits 
againſt parſons of donatives for marrying without licence, 
And the reporter fays, Mr Mead and Mr Salkeld both 
told him, that they had known the chief juſtice Holt take 
the fame diſtinction; that the parſon of a donative was 
liable to the ecclefiatical juriſdiction, as he was a mem- 
ber of the eccictiaftical body, for perſonal offences, tho 
tor matters relating to the church he was exempt; and 
therefore the ſpirizual court could not deprive him: but 
for drunkenneis, or preaching hereſy, they might cenſure 
him. And this (faith the reporter) ſeemeth to be the 
better opinion. Z. Raym. 1205. 5 
So in the cafe of churchwardens, M. 13 G. Caſtle and 
Rithardſon. On a libel in the ecclefiaſtical court for not 
taking upon him the office of chapel-warden; the de- 
tendant pleaded, that it was a donative, and thereupon 
moved for a prohibitioa, And upon debate, the ſame 
* | | | M3 | Was 


* 


UE 


was denied; the whole court being of opinion, that tho? | 
| there was a difference as to the incumbent, yet as to the F 
ariſh officers there was none; for they are the officers of 
the pariſh, and not of the patron. of .the donative. Str. 
And as to donatives augmented by the governors 'of 
queen Anne's bounty, it is enacted by the 1 G. ft. 2. c. 
10. as followeth : I hereas the late queen Anne's bounty to 
the poor clergy was intended to extend not only to parſons and 
vicars who come in by preſentation or collation, inſtitution, and 
induction; but likewiſe to ſuch miniſters who Ame in by dona- 
tion, or are only ſlipendiary preachers or curates, moſi of which 
are not corporations, nor have a legal ſucceſſion, and therefore 
are incapable of taking a grant of conveyance of ſuch perpetual * 
augmentation as is intended by the ſaid bounty ; and in maß ; 
places it would be in the power of the donor, impropriator, 
parſon, or vicar, to withdraw the allowance which was be- 
are paid to the curate or miniſter ſerving the cure; or in caſe 
cf a chapelry, the incumbent of the mother church might refuſe 
to employ a curate, and officiate there himſelf” and take the be- 
nefit of the augmentation, whereby the maintenance of the curate 
would be ſunk inſtead of being augmented ; it is therefore 
enatted, that all ſuch churches curacies or chapels, which ſhall 
| be augmented by the governors of the ſaid bounty ſhall be from 
. thenceforth perpetual cures and benefices, and the miniſters 
duly nominated and licenſed thereunto ſhall be in law bodies po- 
: litick and corporate and have perpetual ſucceſſion, and be ca- 1 
- pable to take in perpetuity ; and the impropriators or patrons - | #7 
4 of any augmented churches or donatives, and the rectors and 
5 vicars of the mother churches whereunto ſuch augmented curacy ' 
or chapel doth appertain, ſhall be excluded from receiving any 


* profit by ſuch augmentation, and ſhall pay to the miniſters q 
> 1 ſuch annual and other penſions and ſalaries, which k 
8 y ancient cuſlom or otherwiſe, of right, and not of bounty, 1 
5 they were before obliged to pay. ſ. 4. 55 4 
5 And for continuing the ſucceſſion in ſuch augmented cures, 1 
d hereby made perpetual cures and benefices, and that the ſame 4 
it may be duly and conſtantly ſerved ; if they ſball be ſuffered to 1 
1 | remain void for fix months, they ſhall lapſe in like manner as 4 
ie preſentative livings. ſ. 6, 7. © | 'Y 
And all fuch donatives, which at the time of their augmen- I 
18 tation are exempt from all eccleſioſtical juriſdiction, ſhall by ſuch $ 
ot aug mentation become ſubject to the viſitation and juriſdiction of 
82 the biſhop of the dioceſe wherein ſuch donative is. 1. 14. 3 
= Provided, that no donative ſball be augmented without the 7 
ne ſenſent of the patron in writing under his hand and ſeal. ſ. 15. | 
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Goes to the bei- IT» In the caſe of Repington againſt the Governors 5 
and not to the Tamworth ſchool, E. 3 G. 3. TEE being ſeiſed of the 
Execute. advowlon of a donative, the church in his life time be- 
comes void; then he dies, the church being ftill void. 
By his will he made the plaintiff executor, who brought 
a quare impedit, ſuppoſing himſelf intitled to this turn, 
as an executor is in the caſe of, a preſentative benefice, 
After two arguments in the court of common pleas,. the 
whole court was clearly of opinion, that the right of 
donation deſceded to the heir at law; and that the ex- 
ecutor had no title, which he would have had, if it had 
been a preſentative benefice, 2 Wilſon, 150. 
How far of tem- 12. It was ſaid in the caſe of Spratt and Nichalſon, that 
poralcognizance. if iſſue be joined, whether donative or preſentative, it 
ſhall be tried by a jury at the common law; and elſe- 
where it is ſaid, that if the patron of a donative being 
diſturbed in collating, recover by quare impedit, the 
writ ſhall be directed to the ſheriff, to put the clerk in 


| 
| 
poſſeſſion. Gib 820 8 
For if the patron of a donative is diſturbed in collating ; 
his clerk, he may have a quare impedit againſt the biſhop i 
and the diſturber ; but the declaration in ſuch a caſe muſt ; 
be ſpecial. Deg, p. 1. c. 13. 3 5 Wa 
And a mandamus will lie, to admit or reſtore the do- j 
nee. Burrow, Mansf. 1043. ek 7 
| How extinguiſh= _ 13. Lord Coke ſays, if the patron of a donative doth j 
. once preſent to the ordinary, and his clerk is admitted 0 
and inſtituted, it is now become preſentable, and never 
{hall be a donative after. But a preſentation to ſuch a I 
donative by a ſtranger, and admiſſion and inſtitution 
thereupon, is merely void. 1 I. 344. | 
But in the caſe of Ladd and Middotos, H. 1 An. Up- ö 
on motion for a new trial in a quare impedit, wherein 
the point in iſſue was, whether the church was donative 
or preſentative, evidence was pleaded of ſeveral preſenta- 
tions: And the court, viz. Holt chief juſtice and Powell 
juſtice, held, that tho' a preſentation might deſtroy an 
1mpropriation, yet it could not deſtroy a donative; be- I, 
cauſe the creation thereof was by letters patent, whereby 
land is ſettled to the pgarſon and his ſucceſſors, and he to an 
come in by donation, 2 Salk. 541. ES ſh; 
+5: . | fey 
Dovr into the churchyard, See Church. 1 
e | ho] 
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holy communion, till they be reformed. | 
, 2. By the 1 J. c. 9. 4J. c. 5. 21 J. c. 7. and 1 C. c. 4. Penalty of fuffere 
ble | T any inn-keeper, victualler, or alehouſe keeper, or =— 4 


of | | 
- | : | . . 
5 Double quarrel. 
n, Uplex querela (double guerele or complaint, called 
* | improperly double quarrel) is a complaint made by 
he any clerk or other, to the archbiſhop of the province 
of againſt any inferior ordinary, for delaying juſtice in any 
X- cauſe eccleſiaſtical, as to give ſentence, or to inſtitute a 
ad _ clerk preſented, or ſuch like, The effect of which is, 
that the archbiſhop, taking knowledge of ſuch delay, di- 
nat rects his letters under his authentick ſeal to all and ſin- 
it gular clerks of his province, thereby commanding and 
e- giving authority to them and every of them, to admoniſh 
ng the ſaid ordinary within a certain time (as for inſtance 
the nine or fifteen days) to do the juſtice required ; or other- 
in wiſe to cite him to appear before him or his official at a 
day in the ſaid letters prefixed, and there to alledge the 
ing cauſe of his delay; and laſtly, to intimate to the ſaid 
10p - ordinary, that if he performs not the thing injoined, 
uſt nor appears at the day aſſigned, he will proceed to do 
_ Juſtice in the premiſſes. And it ſeems to be called a g 
do- double querele, becauſe it is moſt commonly made both mn 
againft the judge, and againſt the party at whoſe requeſt 1 
oth juſtice is delayed by the ſaid judge. Terms of the L. 1 
ted Clarke, Tit. 84, 85, 86. th 1 
ver The proceſs, form, and manner of trial in which ſuit, 1 
h a is treated of under the title Benete. ; 6 
100 1 f : | 7 
Jp- —— —— 3 q 
rein 5 | | 
tive | "3 
art D 2 uv nken ne [s . 3 Ss 
7 an | 8 1 
be- 1. Can. 109, 65 any offend their brethren by drunken- prinkennefs by [WM 
reby | neſs; the churchwardens or queſtmen the canon law, WW 
© tO and ſidemen in their next preſentment to their ordinaries, © 
ſhall preſent the ſame, that they may be puniſhed by the 9 
ſeverity of the laws, according to their deſerts: and i4 7 
ſuch notorious offenders ſhall not be admitted to the #$ 


oO. 
| 

| 

j 
|, 4 
| . 
' 8 
i 1 
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| keeper or ſeller of wine, keeping an inn or victualling 


houſe, ſhal] permit any perſon to continue drinking or 
tipling therein; (other. than ſuch as be invited by any 
traveller, and ſhall accompany him only during his ne- 
ceſſary abode there; and other than labouring and handi- 
craftmen in market towns, upon the uſual working days, 
for one hour at dinner time, to take their diet in an ale- 
houſe; and other than labourers and workmen, which 


for the following of their work ſhall ſojourn there; and 


ether than for urgent and neceſlary occsfions: to be al- 
Jowed by two juſtices of the peace;) he ſhall forfeit 108 
to the poor: the ſame offence being viewed by the mayor 
or a juſtice of the peace, or proved before them by one 
witneſs, or confeſſion of the party; and after ſuch con- 
Feflion, the oath of the party fo confeſſing ſhall be taken 


. agaiaſt any other offending at the ſame time. 


And he ſhall alſo be diſabled from keeping any ſuch 
alehouſe for the ſpace of three years, . _ 
The faid penalty to be levied by the conſtables. or 


churchwardens by diſtreſs; and for default of ſatisfac- 


tion within ſix days, the ſame to be appraiſed and ſold; 
and for want of ſufficient diſtreſs, the party to be com- 
mitted to the common gaol, till the faid penalty be 
truly paid. 

And if. the conſtables or churchwardens do neglect 
their duty in levying, or do n6t levy the ſame; or in de- 
fault of diſtreſs, do negle& to certify ſuch default, for 
20 days: they ſhall forfeit reſpectively 4os to the poor, 
by aifireſs, by warrant of ſuch juſtice or mayor; and 
not paid in fix days, the diftreſs to be apprailed and ſold ; 


and for want of ſufficient diſtreſs, to be committed to the 


common gaol until the ſaid penalty to be truly paid. 
Provided, that the correction and puniſhment of ſuch 
as {ha]] 0 herein within the two univerſities, ſhall be 
miniſtred in this behalf by the govetnors, magiſtrates, 
juſtices of the peace, or other principal officers thereof, 10 
whom in other caſes the adminiſtration of juſtice and cor- 


rection and puniſament of offenders by the laws of this 


realm and their ſeveral charters doth | belong; and the 
ſaid forſeitures to be levied by officers to be from time to 
time appointed by the vicech; incellors : and all powers 
and authorities either of impriſonmeat or otherwiſe here- 
by appointed, ſhall by the governors, magiſtrates, and 
principal officers aboveſaid of either of the laid unjverſi- 
lies, be duly executed and done within the (aid univerſi- 

ties, 


5 
* 
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Dꝛunkenneſs. 8 
ties, and the liberties and precincts thereof, accord] ing ta 
the true intent and meaning hereof, - 


' Alſo the faid offences may be inquired of Rk preſented 
befoge the juſtices of aſſize, juſtices of the peace in their 


ſeſſions, and before the mayofs of cities and towns cor- 


porate who have power to inquire of treſpaſſes riots routs 
forces and ſuch like offences, and in every court leet; and 
ſuch proceeding ſhall be had thereupon as upon indi- 
ment or preſentment. 


And all conſtables, churchwardens, headboroughs, 


tythingmen, aleconners, and ſidemen, ſhall in their oaths 


incident to their en be charged to preſent the ſaid 


offence. 


orten ſhall. continue drinking or tipling in any inn, 
victualling houſe or alehouſe, or any tavern keeping an 


inn or victualling houſe, and the ſame be viewed and ſeen 


by any mayor or juſtice of the peace, or duly proved as is 
before mentioned in the caſe of perſons ſuffering tipling 


(unleſs it be in ſuch caſes as in the ſaid inſtance are alſo + 


tolerated) ; he ſhall forfeit 3s 4d to the poor, to be 
levied in like manner: and if he be not able to pay, then 
the mayor, juſtice, or juſtices of the peace or court 
here the conviction ſhall be, ſhall puniſh him by ſetting 
him in the ſtocks. for four hour s. 

And if any alehouſe keeper ſhall be i of ſuch 
offence; he ſhall be diſabled to keep ay ſuch alchouſe for 
the. ſpace of three years. 

And all conſtables, churchwardens, headboroughs, 
tpthiopimen,: aleconners, and fidemen, ſhall in their qaths 
incident to. their offices be charged. in like ſort to ee 
the ſaid offence. 


Provided, that this ſhall not in at wiſe abridge or re- 


bas the eccleſiaſtical power or juriſdiction; but that all 
ordinaries, and other eecleſiaſtical judges and officers ma 
proceed to enquire of, cenſure, and puniſh all ſuch 9" 


ders, according to che eccleſiaſtical laws of this realm, 


as, /before they might lawfully do. 

And provided, that offenders having been once « piniſh« 
l by any the ways and means before limited, ſhall not 
eftſoons be punithed for the ſame by any other ways or- 
means. 

And provided, that nothing herein ſhall be oxeimligeal 

to either of the univerſities; but that the chancellor, 

maſters; and ſcholars, and their ſueceſſors, may enjoy all 
their 
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Dunkenneſs. 


their juriſdictions, rights, privileges, and charters, a8 


| heretofore they have or might have done. 


Alſo: provided, that no perſon be moleſted for boch 
offence, but within fix months after the offence com- 
mitted. 

4. He who i is guilty of any crime through his voluntary 
drunkenneſs, ſhall be puniſhed for it as much as if he 
had been ſober, x Haw. 2. 


By the 4 J. e. 5. 7 J. c. 10. 1 8 7. wy ©: Ei hi 
Every perſon who ſhall be drunk, and of the ſame of- 


fence of drunkenneſs ſhall be coanvidied in like manner 


a8 aforeſaid; ſhall forfeit 5 s, to be paid within one week 
next after his conviction, to the churchwardens, to the 


uſe of the poor: and if he ſhall” refuſe to pay the ſame 
as aforeſaid, then the ſame ſhall be Jevied of the goods 


of: the offenders, by warrant from the ſame court, 


judge, juſtice, or juſtices, before whom the conviction 


ſhall be: 
he ſhall be committed 'to the ſtocks for the ſpace of ſix 


hours. 

And for the ſecond offence, he ſhall be bound with two 
ſureties in a recognizance or obligation of Tot, to be 
from thenceforth of good behaviour. 

And if any alehoufe keeper ſhall be convicted of ſuch 
offence, he ſhall be diſabled to Keep. any ſuch alehouſe 
for the ſpace of three years. 

And any juſtice of the peace, or head officer in a city 

or town corporate, ſhall have power on his view, or con- 
feſſion, or oath of one witneſs, to convict any perſon of 
the ſaid offence; and for the ſecond offence ſhall bind 
him to good behaviour, as if he had been convicted 1 in 
open ſeſſions. 
And if any conſtable or other inferior officer, to whom 
it ſhall be given in charge by the precept of any mayor 
or juſtice of the peace, do neglect the due correction Jof 
the offender, or the due levying of the penalties; he ſhall 
forfeit 10s to the uſe of the poor of the pariſh or place 
where the offence ſhall be committed, to be levied by 
diſtreſs by any other perſon having warrant from any 
mayor, juſtice of the peace, or court where ſuch convic- 
tion ſhall be, and to be paid to the churchwardens who 
are to account for the ſame to the uſe aforeſaid. 

And all conftables, churchwardens, headboroughs, 


tythingmen, aleconners, and ſidemen, ſhall in their oaths 


incident to their offices be as in like ſort to preſent 
the faid offence, 
Provided, 


and if he be not able to pay the ſaid ſum of 58. 


Dunk 


— 


Provided, that this hall not in any wiſe abridge or re- 
ſtrain the eccleſiaſtical power or juriſdiction; but that alb 


ordinaries, and other eccleſiaſtical judges and officers 
may prdeeed to enquire of, cenſure, and guniſh alt ſuch 
offenders, according to the eccleſiaſtical laws of this 
realm, as before they might lawfully do. 


And provided, that the offenders having been once 


puniſhed by any the ways and means before limited, ſhall 
not eftſoons be puniſhed for the ſame by any other ways 
or means. t ene | 

And provided, that nothing herein ſhall be prejudicial 
to either of the univerſities; but that ;the- chancellor, 
maſters, and ſcholars, and their ſucceſſors, may enjoy all 


their juriſdictions, rights, privileges, and!: charters, as 


heretofore they have or might have done. 0 


— W 


Alſo, provided, that no perſon be moleſted for ſuch 


offence,- but within fix menths after the offence com- 


mitted. 


A. 8 a. Cucko and Starre. Prohibition was prayed 


to the ſpiritual court, to ſtay a ſuit there for defamation, 
for theſe words, Thou art a drunkard,”” or a drunken 
„fellow.“ And by the opinion of Croke, Jones, and 
Berkley, a prohibition was granted: for fheſe words do 
not concern any ſpiritual matter, but merely temporal, 
and are but a temporal flander, and a common phraſe of 


brawling, for which there ought not to be à ſuit in the 


ſpiritual court. And ſo it was held in Martin Caliborp's 
caſe in the common pleas, But Richard/en doubted there- 
of; becauſe the ſpiritual court, as well as temporal, may 
meddle with the puniſhment of drunkenneſs: fo it is not 
merely temporal. But he aſſented to the grant of a pro- 
hibition; and the party may after declaration, if he will, 
demur thereto. Whereupon a: prohibition. was granted, 
Cro. Car. 285. 1 85 5 etl V | 


$5. In the 8th year of king James the firſt, one Parker 


a clergyman was deprived of his benefice by the ſpiritual 
court for drunkenneſs; and tho' he prayed a prohibition, _ 


yet it was denied him. Brownl. 37. 


And in the next year, another was deprived for the 


like cauſe; and the judges at common law allowed the 
ſentence to be good. Ayl. Parerg. 232. | 


6. By the 22 C. 2. c. 33. Art. 2. All flag officers, Pert ns ia the 
and all perſons in or belonging to his majeſty's ſhips, or *. 


veſſels. of war, being guilty of drunkenneſs, ſhall incur 
ſuch. puniſhment as a court martial. hall think fit to 
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impoſe, and as the nature and degree of their offence ſhall 


deſerve. e 
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**** Election of Biſhops. See Biſhops. . _ 
'$1- 1.2 Elopement.' See Martfage. = 
Ember days. See Dolidays.. 
-: Endowment of churehes. See Church. 
_ Endowment of vicarages. See APP2opnation. 


_ Engliſh feryice. See Publick Wozſhlp. : 
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88 OIN, exonium, is derived of the french eſonier 
or exonier, which ſignifieth to excuſe; ſo as an eſſoin, 


in legal underſtanding, is an excuſe of a default by reaſon 


of ſome impediment or diſturbance, and is as well for the 
plaintiff as for the defendant; and is all one with what 
the civilians called'excu/atio. Of eſſoins there have been 
five kinds, . De ſervitio regis. 2. In terram ſanctam. 
3. Ultra mare. 4. De malo lefti; in our old books 


called, eſſonium de reſiantiſa. 5. De malo veniendi; and 
this laſt is the common eſſoin. 2 Inft. 125. Wen 
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'Single witneſs is not ſufficient in the civil law; 
and the ſpiritual court will not allow of one 


witneſs only, but there muſt be two witneſles at the 
| leaſt ; 


law; 
one 
t the 
leaſt; 


: | 
« 7 
þ a e . , 


leaſt; and» if the. paing is merely {pititial,, the temporal 


courts will not grant a prohibition, Gihſ. 10o1II. 
For where the eceleſiaſtical court doth proceed in a 
matter that, is, merely ſpiritual, and pertinent to their 
court, acording to the civil: law, altho' their proceedings 
are againſt the rules of the common law, yet a prohibi- 


tion doth. not lie: As if they refuſe a fingle witneſs to 
prove a will; for the, cognizance. of that belongs to 


them. God, Rep. 115. 


Wich ſame thing was affirmed in Robert's caſe, E. 


8 J. with regard to points not otherwiſe cognizable in the 


ſpiritual courts, than as incidental to the principal point. 


There the ſuit was for ſubſtraction of tithes, and prohibi- 
tion was obtained,, becauſe there was but one witneſs to 


prove the leaſe of the tithes, and the ſpiritual court would 


not allow the proof. And upon adviſement in this caſe, 
by Coke and all the juſtices, it was reſol ved, that conſul- 
tation ſhould be awarded; becauſe there is a rule in the 
regiſter, that where the cognizance of the principal is, 
there the cognizance of the acceſſary neceſſarily follows. 
And if ſuch ſurmiſe ſhould be allowed in eyery caſe, it 
would oftentimes be made for. mere delay, and the fpiri- 
tua] court ſhould not try the acceſlary as well as principal. 
And the concluſion is, — when the original cauſe 


belongs unto them, altho' matter triable at the common 
law ariſeth, depending upon the original cauſe, yet it ſhall 


be determined by the eccleſiaſtical court ; and, ſuch ſur- 
miſe, that he had but one witneſs, is not ſufficient to have 


a prohibition, where the eccleſiaſtical court hath juriſdic- 
tion of the N for if ſuch a ſurmiſe ſhould be ſuf- 


cient, all ſuits in the eccleſiaſtical court ſhould thereby 
be ſtayed, or otherwiſe taken away; for the eccleſiaftical 
judges cannot write to the temporal judges to try it, and 


certify; as the temporal judges, where the original mat- 


ter belongs to and is commenced in their courts, and iſſue 
is taken upon matter triable by the eccleſiaſtical law, may 
write to the judges of the eccleſiaſtical court to try the 
matter, and certify to them. Cre, Ja. 269. 12 Co. 65. 
But in the caſe of Richardſon and Defborough, H. 27 85 
28 C. 2. a prohibition was prayed, becauſe the ſpiritual 


court refuſed the proof of plene adminiſtravit by one wit- 


neſs; and it was granted; and Hale chief juſtice ſaid, 
where the matter to be proved (which falls in incidentally 


in a cauſe before them in the ſpiritual court) is temporal, 


they ought not to deny ſuch proof as the common Jaw 
allows, 1 Ventr. 291. | 835 
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And in Shotter and Friend, H. 1 . a ptohibition was 
prayed and obtained, becauſe the ſpiritual court Would 
not allow the proof of the payment of a legacy by one 
witneſs. Upon which occaſion the court ſaid, — ſuch 
proof which is good at the common law ought to be allow- 
ed in their court; and at the common law it is not neceſ- 


ſary to prove the payment of a debt by two witnefles : they 


may follow their own rules, in things which are origi- 
nally in their cognizance; but if any collateral matter 

. doth ariſe, as cohcerning the payment of a legacy, if the 
proof be by one witneſs, they ought to allow it, 2 Salt. 
547. 4 35 Pf! Oe PT 
And in the caſe of Breedon and Gill, E. 9 N. By 
Holt chief juſtice; As to the courſe of granting prohibi- 
tions, for not allowing evidence which would be good at 
the common law, the difference is thus: when the eccleſi- 
aſtical courts are poſſeſſed of a cauſe, which is merely of 
ſpiritual conuſance, the courts at common law allbw them 
to purſue their own methods in the determination of it; 
but when in ſuch cauſe collateral matter ariſes, which is 
not of their conuſance properly, there the courts of com- 
mon law inforce-them to adinit ſuch evidence as the com- 
mon law would allow. Therefore if the ſpiritual, court 
require more than one witneſs, to prove the revocation of 
a nuncupative will, the king's bench doth not intermed- 
dle. But if in a ſuit for a legacy, payment or a releaſe be 
pleaded, if they do not admit proof by one witneſs, the 
king's bench grants a prohibition.  T, Ray. 221, 
Depoſtions and 2, Depoſitions taken in the eccleſiaſtical court (altho” 
ientente in the the witneſſes be dead) are not evidence in an action 


| 


eceleſiaftical brought at common law; but a ſentence given in the 


EEO ecclefiaſtical court (it being a judicial act) may be given. 

: in evidence in an action brought in the temporal courts. 
Probate ofa 3. H. 8 V. Hee and Nelthrope. It was held by Holt 
will, chief juſtice, that a copy of a probate of à will is good 


evidence, where the will it ſelf is of chattels ; for there 
the 25565 is an original taken by authority, and of a 
publick nature; otherwiſe, where the will is of things in 
the realty, becauſe in ſuch caſe the (eccleſiaſtical courts 

have no authority to take probates, therefore ſuch pro- 

bate is but a copy, and a copy of it is ho more than a 

copy of a copy. 3 Salk. 154. Ss wy 5 

Qualfication of 4. It is required, that witneſſes be perſons of reputa- 
witneſſes, tion, and free from infamy of law and fact; that they be 
diſintereſted, and fo not liable to the juſt ſuſpicion or ir 

; e Tiality; 
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tiality ; that they be men of diſcretion, and ſane memoty: 
and/ all -reaſonable exceptions are to be allowed againft N 
them. They muſt be deliberate, and not given to paſ- ; 
ſion; conſiſtent as to time, place, and other circumſtances, 
They muſt be certain and poſitive, and not upon hearſay 
or the belief of other perſons. They muſt be free from 
any juſt ſuſpicion, of contrivance, or conſpiracy, or any 
ſort of corruption or partiality. 2 Still. 152: 2072's 
And the canon law requires, that they ſhall not be fa- 
ther, ſon, brother, ſiſter, or other near of kin, or domeſ- 
ticks and dependents. And if the matter to be proved be 
merely ſpiritual, the common law (as was ſaid before) 
will not interfere ; but if a temporal matter falleth, inci- 
dentally in a cauſe in the ſpiritual court, they muſt admit 
ſuch evidence as the common law allows of, otherwiſe 
they will be prohibited. | 


* „„ E x * 


5. Croſs exami ting a_ witneſs ſets him upright before Croſs exartining, 
the court, ſo that the party .afterwards cannot except 
to his credibylity ; þut he may to. his competency, if it 
ſhould come out that ht is intereſted, or the like, 2 Chan. 
Ca. 250. irn | 

6. It ſometimes happens, that there is a deficiency in Confronting in 
proof as to the identity: in ſuch caſe, confronting of what caſe, 
witneſſes” with the party, may be ordered after publica- 
tion, and they may be cited in order thereto, and their 
declaration be taken don in the acts of court; but one 
witneſs to prove the identity is ſufficient. : | 

7. If awitneſs is once examined in general to the libel Re-examiniag, 
or allegation, and his depbſition cloſed with an aliter neſcid, 
or to any ſuch effect, he cannot afterwards be re-exa- 
mined, for fear of ſubornation. But where an examina- 
tion taken has been loſt or deſtroyed, it may be ſupplied 
by a new examination; So if ticketted to more articles 
that*the' examination takes in, he may be examined again 
to thoſs / omitted. 80 as: tb interrogatories; but then the 
re- examination muſt not be extended to the libel or: alles 
gation, but to the interrogatories only | 

8. He that will produce witneſſes that come at a great pxpences of the 


. 


diſtance, ought to tender and allow them their expences : witneſſes, 
Bat the perſon againſt whom they are produced, is not 
bound” to bear any part of ' thoſe expences, altho* the 
witneſſes are bound to "teſtify the truth on both ſides: | 

And theſe expences are to be tendred and paid to them 

before they depart from home, without any regard had to 

what ſuch witneſſes might have ſpent in their own houſes; 

but it ought to be oon, what their journey or tra- 
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velling expenees — ſand them in. And if ſuch witneſs 


ſhall receive expences for ten days, and ſhall be diſpatched 
in five, he ſhall be obliged: to render back the Sverples. 
Hl. Parerg. 5 36. 

-TF the yi party hath made no agreement with his witneſ. 


ſes for their journey and expences ; they may then, be- 


fore they are ſworn, deſire of the judge to order them their 
expences: which he ſhall tax and allow, according to the 
condition of the parties, the time, and the diſtance ; and 
decree the ſame to be paid before they ſhall be examined; 
or, if the witneſſes defire the ſame, he may decree a mo- 
nition to the party producing the witneſſes, to pay the 
fame ; which if the ſaid party ſball refufe, he may be 
proceeded NPR to aa 2 er 121. 


Erxamin ation FOE aka before Wischer, 
See Beneſtee. "> 


ee of perſons to be ordained. 


See 9 e 
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cured licence from: the — to treat of an. ex- 


| = em (of which ſort there are © to be found in the 


tecleſiaſtical records) do by one inſtrument; in writing, 
agree to exchange their benefices ting bord ſpirigual 15 
A: 2 4 preferment, as an hoſpital, cannot, be exchanged or 

a prebend or other ſpiritual benefice) ; and in or- 


— thereunto, do reſign them into the hands of the ordi- 


nary: ſuch exchange being executed, the reſignations, are 
Mai. C. 4 Gib/, 821. en 


3 But tho' the one is inſtituted and indu ed inte the 


other's benefice, yu if the exchange be not executed on 
both parts, the clerk on whoſe, part the exchange was not 
executed may have his benefice again; for in this caſe of 
exchanging, the law doth annex this condition to; a. re- 
fignation, viz. if it be fully executed. MWHatf. 0.4, 
Thus where one is both inftituted and induRed,.. ang 
the other is only inſtituted, and dies or refuſes to fiſhy 


in this caſe, tho” * have mia ſo far, 15 the re- 
| ſignation 
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ſignation and all that followed upon it ſhall be void, and 
both (if both are living) may return to their former be- 
nefices upon the foot of former poſſeſſion; or if one dies 
before he is inducted, and after the induction of the other, 
this induction and all that went beſore ſhall be void, be- 
cauſe the exchange was not fully executed e the 
lives of the parties. Gb. 868. 

And this is agreeable to the reaſon af the; .common laws 
for at the common law if a man exchange lands, and the 
lands he receives in exchange be evicted, he may repair 
to his own Jes ghd and re- enter 55 them. . Deg. Lag T, 
c. 14. | 

By the 31 El. Ba ob ſ. 8. 1 1 

fee with on of fouls, Hall corruptly reien or exchange: the 
ſame; or corruptly take for or in reſpett of the reſigning ar ex- 
changing the ſame, directly or indiretily, any penſion, ſum of 
money, or other benefit whatſoever : as well the giver, as the 
taker, .of any ſuch penſion, ſum of money, or -other henefit- cor- 
neh, ſhall loſe. double the value of the ſum fo given taken or 
bad; half to the queen, and half to him that gw =_ e the 1152 
ſame in any of her majeſty's courts of record. 8 


\ 


Exchange of 1 lands, See Glebe Londs. 


| Excommunication. 


ten efte a is an eccleſiaſtical Fe Whas, 
| whereby the perſ6n againſt whom it is pronoun- 
ced is for the time caſt out of the communion of the 


church, God. 624. 


2. And it is of two kinds, the leſſer and che greater: Leffer, 
The lefſer excommunication is, the depriving the offender 
of the uſe of the ſacraments and divine worſhip ; and 


this ſentence is paſſed by judges eccleſiaſtical, on ſuch 


perſons as are guilty of obſtinacy or diſobedience, in not 
appearing upon a citation, or not ſubmitting to penance, 
or other injunctions of the court. Jobnſ. 168. 

3. The greater excommunication is that whereby men Greater. 
are deprived, not only of the ſacraments, and the benefit 


of divine offices, but of the ſociety and. converſation of 
the faithful. JS: 168, oy 


£2 If 
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214 | Excommuntcation. 
| If a perſon be excommunicated, gentrally; as if the 
judge ſay, I extommunicate ſuch a perſort; ; this fall be Ades 
ſtood of the greater excommunication. Lis du. 78. 


[po facto. 4. The law in many caſes inſlicteth the cenſure 1000 ex- 
1 communication ipſo facto upon oftenders; which never- 


theleſs is not intended ſo as to condemn any perſon with- 


out a lawful trial for his: offenęe: but he muſt firſt be 
found guilty in the proper court ʒ e has 155 8 * Hives 
that judgment. of 
And there are-divers <a Ba by which 
it is provided, that this cenſure ſhall not be pronounced 
lin ordinary caſes) without previous monition or notice 
to the parties, which alſo is ce to the e ca- 
non law. Gib ſ. 1046. 1048. 
Body eorporate — 5. A body corporate, or hk un together, cannot 
e 1 be excommunicated; for this might involve the innocent 
oo with the guiky ; but ſuch perſons only of the ſociety as 
are guil the crime, are to be "xoommnicated. n. 
rale tf, 148. 
Ercommunicate 6. By à conſtitution of chbiſbey Stratford: . 
2 22 municate perſons ſhall be inhibited the'commerce aud communion 
mpaien, of the faithful ; and they who communicate with them Shall be 
puniſhed by hes MR Lind, 466; e 


* 


By 8 2 * neh That i is, — by the . excommu- 
nication, i f they have not been admoniſhed to deſift ; and 
by the greater excommunication, if they have been admo- 
niſhed, and have not deſiſted. Lind. 266. 
And by Art. 33. That perſon, which by open denunciation 
e the 1b is rightly cut off from the unity of the church, and 
s excommunicated, ought to be taken, of the whole multitude of the 
aithful, as an beathen and publican ; until he be openly recon- 
ciled by penance, and received inta the church by a Juage that 
bath authority thereunto. 
And this is according to the ancient rule of the church: 
And jt was further ordained by many other ancient con- 
| Kitutions of the church, that if a perſon excommunicated 
in one City or dioceſe went to another, whoever received 
him to communion, ſhould be alſo excommunicate ; for 
which reaſon no ſtrangers were to be received to commu- 
_. pion, till they ſhewed their letters of recommendation. 
And the fame was made part of our engliſh conſtitution, 
in the council of London, i in the year 1126; that no 
perſon ſhall preſume to Feveive to communion any ſtranger 
excom - 


Excommunication:z: _ 


excommunicate; and if any ſhall eee do ſo he 


himſelf ſhall 9 of chriſtian, 8 | Git 
1049 Ns 
By Can. 15. The. churchwardens. or quad To be ns out 


ef only y ſhall ſee 
10 denounced, Fo kept, out of the church. 

And if a dergyman preſume, to. officiate, after he. 54s en- 
communicated; the canon law orders him, to, de de- 


prived. Gib. 1049 · 3 . 


excommunication were ſolemnly promulged four times in de 
"the year; with candles lighted, bells talling, the croſs 
and other ſolemnities. Lind. 

And by Can. 65. All 5 ung ſhall; in «heir ſeveral 
juriſdictions, carefully ſee and give order, that as | well 
thoſe who for obſtinate refuſing to frequent divine ſervice 
eſtabliſhed; by publick authority. within this realm of Eng- 
land, as thoſe alſo (eſpecially thoſe of the better, ſort and 
condition) who for notorious: contumacy, or other notable 
crimes ſtand lawfully excommunicate (unleſs, within three 
months immediately after the ſaid ſentence of excommuni- 
cation pronounced againſt them, they reform themſelves, 
and obtain the benefit of abſolution), be every ſix months 
enſuing; as well in the,pariſh church as in the cathedral 
church of the dioceſe in which they remain, by the mi- 
niſter openly in time of divine ſervice upon ſome ſunday, 
denounced, and declared excommunicate, that others may 
be thereby both admoniſhed to refrain their company and 
ſociety, and excited the rather to. procure out a writ de 
excommunicato: capiendo, thereby to bring and reduce 
them into due order and obedience. Likewiſe the regiſter 
of every eccleſiaſtical court, ſhall earl y between Michael- 
maſs and Chriſtmaſs, duly certify the archbiſhop of the 
province of all and ſingular the premiſſes aforeſaid. 


9. Where a man is excommunicate by the law of holy Diſabled to bring 
church, and he ſueth an action real or perſonal, the de- * action. 


fendant. may plead, that he who ſueth is excommunicated.; 
and of this it behoves him to ſhew the biſhop's letters 
under his ſeal, witneſſing the excommunication, and afk 


judgment if * ſhall be anſwered. But in this caſe, if the 


plaintiff cannot deny it, the writ ſhall not abate, but the 


judgment ſhall be, that the defendant ſhall go quit with- 


out day; becauſe when the plaintiff hath purchaſed his 


letters of abſolution, and ſhewed them to the court, he 


may have a reſummons or reattachment upon his original, 


according to the nature of his writ. 


"Litr, ſect 201. 
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| that all perſons . and ef the church. 


8. In the ancient 8 the :ſeateuces, of the greater To be publiekly 
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Excommunitation- 


And either the greater af leſſer excommunieation dif- 


ableth the party. 1 Inf. 134. ; 
Yet every excommunication diſableth ngt the party. 


1 Thus, if bailiffs and commons, or any other corporation 
aggregate of many, bring an action; excommunicition 


in the bailiffs ſhall not diſable them, far that they ſue and 
anſwer by attorney: but otherwiſe it is of a ſole corpo- 


ration," 1 Inft. 134. 


And where it appeared in the bill, that the plaintiff was 
a recuſant convict, and fo as a perfon excommunicate ; 


notwithſtanding which, the defendant had anſwered him, 


and then prayed a prohibition : the court told him, that 


by anſwering he admitted him a perſon able, and it was 


then too lite for that plea, And a prohibition was de- 
nied. Grbf. 1050. Ney. 88. | | 


Nor if a'biſhop be defendant, ſhall an excommunica- 


tion by the ſame biſhop againſt the plaintiff diſable him. 


1 Inft. 134. Wren Be: 
If executors or adminiſtrators be excommunicated, they 


may be diſabled'; becauſe they which converſe with a 


rſon excommunicate, are excommynicate alſo, 1 1. 
It is intimated by Brafton, that a commiſſary or official 
in this caſe may teſtify the excommunitation ; but Lit- 


tleton in the paſſage aboye recited nameth the biſhop only. 


And Lord Coke ſaith; none can certify excommunication 
but only the biſhop, unleſs the biſhop be beyond fea or 


in parts remote; or one that Hath ordinary juriſdiction, 


and is immediate officer to the king's courts; as the arch- 
deacon of Richmond, or the dean and chapter in time of 
vacation. But in ancient time, every official or commiſ- 
fary might teſtify excommunication to the king's court ; 
and for. the miſchief that enſued thereupon it was or- 
dained by-parliament, that none ſhould teſtify excommu- 
nication, but the biſhop only. 1 Inf. 134. 

Of this power, as reſtrained to the bicbep, Lind wood 
writeth thus: At the requeſt of inferior prelates, the king 


-uſeth not to write for the taking of excommunicates, 
Wherefore, if any be excommunicated by a perſon infe- 


rior to the biſhop, as by the dean, or archdeacon : the in- 


vocation of the king's majeſty ought to be {made by the 


biſhop ; for they who are inferior to biſhops cannot call 
in the ſecular arm, but the biſhops ſhall execute their 
ſentences ; and if the biſhops will not do this, they may 
be compelled thereunto by the archbiſhop. Lind. 350. 


10. The 
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10. The rule of the canon law is, that an excommuni- May not be pre- 
cate perſon" ſhall” not be. preſented to a benefice 3 and he-ſented to a bens 
who knowingly fball. prefent an excommunicate perſon 
ſhall be ſuſpended from preſenting to any benefice, un 
he ſhall have obtained abſolution.  Grb/. 100. 

11. Neither, by the canon law, can a p fon excom- 8 
municate be an advocate. Gibſ. 10'555. gate. 

12. Whilſt an excommunicate perſon is under that fern Nor a witneſa. 
tence, he is difabled to be a witneſs. Swin. 19. N 

13. It was anciently holden, that excommunication Whether he may 
was a good caule of challenge againſt a juror; yet not be ajaror, 
principal, but only to the favour, unleſs the record of 
the judgment be produced. 2 Haw, 418. 
14. An excommunicate perſon may have the benefit of May have the be- 
clergy. 2 Haw. 338. Re OO nn rg ors: Iv Ou 

15. An excommunicate perſon may make a teſtament; whether be may 
unleſs he be excommunicated by the greater excommuni- make a refta- 
CA, "860/97 / 37” IE OO HO 
16. An excommunicate perſon may be appointed ex- whether he may 


_ ecutor, and is capable of a legacy; yet pending the ex- be executor, 


communication, he is not to be admitted by the ordinary, 

nor ſhall commence or proſecute any ſuit or action for his 

teſtator's goods : yet this doth not null his executorſhip, 

or quite deſtroy the action, but only ſuſpends it until his 

abſolution. Ged. O. L. 37, 38. Swin. 367. EG | 
17. By Can. 68. If the miniſter refuſe to bury any Shall not have 


corps, except the party deceaſed were denounced excom- chriſttan burials 


municated by the greater excommunication, for ſome grie- 


vous and notorious crime, and no man able to teſtify of 


his repentance. : he ſhall be ſuſpended by the biſhop from 
his miniſtry for the ſpace of three months, 
But by the rubrick in the book of common prayer, The 
burial office ſhall not be uſed for any that die excommunicate. 
18. Upon this head, it is proper to take notice of a Writ of excom« 
confuſion which runs thro? almoſt all the books, by reaſon municato ca- 
of the ambiguous ſenſe in which the word Significauit is na 
uſed ſometimes, to denote the biſhop's certificate of the 
excommunication into the court of chancery, in order to 
obtain the writ de excammunicato capiendo; ſometimes 
to denote that writ itſelf, In this latter ſenſe it ſeemeth 
more properly to be applied; the writ having received its 
name, from this ſame word in the beginning of it. 
By the law and cuſtom of this realm, the perſon who 
remaineth forty days under the ſentence of excommuni- 
cation, ſhall at the requeſt of his proper dioceſan, be ar- 
reited_and impriſoned by a writ of de excommunicato ca- 
| 2 pie ndo 
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 . hath publiſhed the excommunication in the church; w 
As done by virtue of an inſtrument he hath for that pur- 


piendo directed to the ſheriff ; but firſt there ought to be a 
certificate from ſuch dioceſan under his epiſcopal ſeal, ſigni- 
fying to the court of chancery the contempt of the party 
to holy church. Lind. 350. Sin, 1009. 
Which forty days are to be accounted after the mints: 
ich 


poſe under the ſeal of the eccleſiaſtical court: and then if 


" > Sa 


pa 2 
1 


o 


municato capiendo. Swin. og. 


” »- 4 


# 1 9 19 © Et 
& 
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the perſon excommunicated doth not ſubmit, within forty 
days after the ſaid publication, he may (after ſuch certi- 
Aeate fo made as aforeſaid) be, arreſted upon thg excom- 
But tho' the biſhop may certify not only an excommu- 
nication made by himſelf, but alſo an excommunication 
made by his commiſſary or official who doth it in his 
right, and by his archdeacorr whoſe juriſdiction is derived 


dem hin (in which caſe, the rule in the regiſter ie that 


when the biſhop ſignifieth any one to be excommunicate 


» — 


18 


＋ 
- 


by authority of the archdeacon or official, it ought always 
to be ſaid in the writ to be by the authority of . biſhop 
or him who ſo certifieth); yet he may not certify that 
which hath been done in another court : and therefore a 
certificate, that another. biſhop hath eertified him, or that 
he hath ſeen a ſentence of excommunication made by 
another biſhop, is of no force. Gi, 1050. 1 It. 134. 
And if the biſhop make a. wrong certificate, he ſhall 
be liable to be made a party, and to pay coſts. Str. 
11 . | = : | 
At the common law, a certificate of the biſhop, where- 
upon a ſignificavit was to be granted, ought to exprels 
the cauſe, and the ſuit againſt him, ſpecially in the cer- 
tificate z to the end the temporal judges may fee, whether 
the ſpiritual court hath. cognizance of the original caule, 
and whether the excommunication be according to law ; 
that if it be otherwiſe, they may write to them to abſolve 
the party. 2 ft. 623. Py | 
For fince it doth affect the liberty of a man's perſon, 
therefore it concerneth a temporal intereſt, 1 Hale's Hit. 


"And the biſhop having certified the excommunication 
under ſeal, albeit he dieth, yet the certificate ſhall ſerve. 
1 Ii. 134. | 1 8 

Lord Coke ſays; the writ of excommunicato capiendo 
proceedeth only ex gratia regis. 2 nfl. 621. 
On the contrary; Lindwood faith, this yrit is grant- 
able of right, ex debito. Lind. 351, 9% F : 
n 


: Y the eccleſraftical 20 of this realm; ! 1. 


And by a eigne of archbiſhop Boniface, delivered 
ia the wonted ſtrain of that archbiſhop's conſtitutions z If 
the king deny the accuſtomed writ. de excommunięato ca- 


piendo, his cities, caſtles, towns, and villages. within that 


digceſe, ſhall by the. biſhop be put under an pure, n- 
til the ſame ſhall be granted. Lind. 351. 
Dr Ceſin: (with more moderation}, ſaith concerning i, 


"it; that it is a liberty or privilege peculiar to the church 
of England, above all the realms in chriſtendom that he 


hath read of; that altho' the aſſiſtance of the ſecular arm 
hath ever been afforded to the church in moſt other chriſ- 
tian countries, as well as this, yet in no inſtance is it 


perhaps ſo ſurely and ſo effectually reached out, as in the 


execution of this writ, which is debitum juſtitiz, and not 
made to depend upon the pleaſure of the prince. For tho' 
in one place it is ſaid by the king in the regiſfer, that 
it proceedeth on his grace; yet a note in the ſame bod 
upon the ſame words teaches us, that ſuch clauſe is only 
uſed in honour of the king, albeit he is bound to grant it 
de j jure: and it is expreſsly ſaid in the aforeſaid writ, and 
in diyers others, to iſſue according to. the cuſtom of Eng-. 
Jand;z or, in other words, according; to the common law 
of the realm. Cof. Apol. 8.. 

And this ſeems to be agreeable to bs tenure of the 
ſtatute of Articuli cleri, ꝙ Ed. 2. fl. 1. c. 12. where, to 
the complaint of the — in this reſpect, the king maketh 


anſwer; that the ſaid writ was never yet ae nor 890 


be hereafter. 


948 


perſons nder in many great erimes and OO appertain- 
ing merely to the juriſdiction and determination of the ecclaſi- 


Aſlical courts and judges of this realm, are many times unpu- 
niſbed for want of due execution of + the writ de excom muni- 
Cato capiendo; the great abuſe whereaf, as it ſpould ſeem, 
hath grown, for that the ſaid writ is nat returnable inta an 


court that might haye the Judgment of the well executing and 


| ſerving the ſaid writ 5 but hitherto hath been left only to the 


diſcretion of the ſheriffs and ihair deputies, by whoſe negligences 


and defaults for the maſt part the faid writ is not executed up- 


on the offenders as. it ought to be; by reaſon whereof, fuch 
offenders be greatly encouraged to continue their ſinful and cri- 
minous life, to the diſpleaſure of almighty God, and contempt 


g Therefore 
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 'Fherefore' it is naa, that every writ sf excommutnicats 
' eapiendo, that hall be granted out of the high court of chan. 
"ery, Pall Be made in the time of the term; and returnable in 
"the ing bench in the term next * the tefte of the ſame 
mit; and the fume writ fhall be made to contain at 1 
days between the tete and the return thereof: and after the 
ili writ all be fo malle, and ſealed, it pull be forthwith 
"brought jate the court \of king's bench, and there in preſence of 
"the Juſtices all be opened and delivered of record to the ſheriff 
or other officer to whom the ſerving and execution thereof ſhall 
appertain, or to his or their deputy or deputies + and if after- 
* wards it ſhall appear ts the juſtices of the fame court, that the 
fame writ fo delivered of record be not duly returned before 
them at the day of the return theres, or that any other default 
of heghgence hath bien uſed or had in the not well Fd; and 
executing of the ſaid writ, the ſaid juflices ſhall affeſs ſuch 
6 -attierciament upon the ſaid ſheriff” or other officer in whom ſuch 
"default ſhall apptar, as 'to them ſhall ſerm meet, the ſame to 
"be eftyeated into the exthequer, as other amercianints have been 
TTY cc STENT HOW + T0790 
Mn the fheriff or other officer to whom ſuch writ of excom- 
municato capiendo, or other (proceſs by virtue of this a2 
Hall be directed, ſhall not in any wiſe be compelled to bring the 
body of fuch perſon as ſhall be named in the ſaid writ or pro- 
ceſs, unto the ſaid court of king's bench at the day of the re- 
turn theres; but ſhall only return the ſame writ and proceſs 
hither, with declaration briefly how and in what manner he 
bath ſerved and executed the ſame. ſ. 3. | e 
Aud if ſuch ſeriſf or other officer ſhall return, that the 
party cannot be found within his bailtwitk ; the ſaid juſtices 
of the king's bench ſhall award a writ of capias againſt the 
perſon named in the ſaid twrit of excommunicato capiendo ; 
"returnable in the ſame court in the term time, within two 
g months at leaft after the tefle thereof; with a proclamation to 
be contained in the faid writ of Capias, that thr fheriff or 
other officer as aforeſaid, in the full county court, or at the 
afftzes or quarter ſeſſions within the ſaid county, ſhall make open 
| proclamation ten days at leaſt before the return, that the party 
\ named in the ſaid writ all, within fix days next after ſuch 
proclamation, yield bis body to the priſen of the ſaid ſheriff or 
other ſuch officer, there to remain as a priſoner, according 10 
the tenor and effect of the fs writ of excommunicato ca- 
piendo, pen pain of Fa eng of 101: And thereupon, af- 
ter fuch proclamation bad, and the ſaid fix days paſt and ex- 
pired, the ſaid ſheriff or other officer ſhall make return of the 
fame writ of eapias into the ſaid court of king's bunch, ya. 
NETS 6 | | that 
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perſin iar pal ſo — Hall for ruery . ſueb default fan- 
Felt to tbe Riu ro ld ie be. gaed wie the grebeguer, a 


mit yielded his body to priſin according to the tener f 


8 


that he FEY a ef execution Wen and: rubet her this, 


Surty named inthe: aid writ Gene e * body to rien 
e e eee e en Gant i s 


that the party namad in ih ſame writ of capias: hath nat elded. 
his body to the ga IR thefatd ſheriff or othar Men, 
according to th e proclamation ; every. 


you: and amerciaments there taxed" and le are 10 to be.” 


. 5. 5 A bt Koe e * Wuchs ena N 


Aud bb menpes the id . jaftices of the 1 bench t Wy 
wang, forth one other-wyit' of capias, ragain/t the faid perſon! 


4 that ſo ſhall b rum to hade mada default, wich ſuch like- 


proclamation as was cent im the n cn pias, q and d pain 
of 201 to be mentioned in tha ſaid ſecond a ib and proclamation.» 
Aud the" ſberi f or 'other \ officer to vulum the ſand: ſecond; 4pr it 
of capias Hall be'fo uirefted, Pall ſer ue and exceute the ſaid 
writ, in ſuch like manner and form as "before is en ad for. 
tbe oy and mycuting e the ſaid firſt writ f :capias- 
Ando if - the riff en other an ſhall return upor-the ſaid, 
ſftcond capias, that hv hath made the praclumatien according te 
the tenor and v of the ams vorit, and that depen 


energy ; then the ſaid part thut fail ſo male default, 
Mall for ſuob bis ES and afoul t forfeit to the king the fum 
ef 20 |, to ba ffireated into th exchequtr. arafereſaid.. sf G 
And then'the ſaidjuftices ſhall w award forth one otben 
writ" of capias againfiithe ſaid party, with . ſuch like. proris 
mation” and pa of: forfeiture as. was contained. in . thi. faed, 
. ar of capias: And the ſheriff or aher officer to dh 
faid\thing writ of capias ſhall. Jo be directed, all ſerve and 
execute the faid "third vort capias, i ſuch li manner and 
0 7 in tbir act is enpriſſid un tht ferving and ex- 
ſaid: He, an fecond vun ie ef \capias :\ And. if 
Jheriff or other” rer to whom the 'eatcution! of” the., 

— writ. batt: -appertain, dv male netumm e, the-faid: 72 
writ-of capias, dh ih party upon ſuch proclamarion bat 
yielded his bedy-to priſon, according” to the tenor thereef'; every 
ſuch party, for every ſuch contempt and fault, Hall lileuiſa 
forfeit" to the ling other 201, to be e in manner aforas 
fail: © And ep the ſaid juſtitrr of the kings bench; buli 
lthewiſe award rh one writ caplas againſt th faid. party; 
with like pr „ and. life pain eee of.:20:4> 
And al the aid Juſtices ſhall haue 'autharity-infin tely to award 
Fach proceſs of capias, with * like PR and pain of 
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| funds of * 100 4 ir irdefore limited, againſt the ſaid. 


Party : 

« ſhall\ make default in yielding f his body to the. priſon 

of Mr hheriff; until ſuch time as by return of ſome; of the ſaid 
wins before the Jaid juſtices; it | ſhall: upprar, that" the. ſaid 
puri hath: yieſded himſelf. to the cuſtoily of >the ſaid. ſheriff or 
ot bor officer, according to the a ge the ſaid proclamation : 
aud the party upon"-every default and. cantempt by bim made 


agaixſi thr proclamation of any F the ſaid turits fo\infinitely to 
br-awarded-again/{ hm" ſhall incur like pain and en UN \ 


20 l. te. br eftreath in like manner." 1. 


3 i 
And when any perſon ſhall yield his bady to the hands of. the: 


ſhiri For etber offiger,. upon any. of the ſaid "writs of Capias ; 
be Pall remain in the priſon and” 756 of the faid ſheriff. or- 
othiy officers without bail, in uch mannen and firm. as be 
ſhould have done if he bad been 1 K f _—_ the wrat of 
excommunicato capiendo- 8. oe. 
And if any ſberiſf᷑ on other officer ty * the ſack, un A 
Caplias* ar any ef them, ſhall. be returned as is aforeſaid, ds. 
mati un unt ue retunn upon” any of the ſaid writs, that the 
arty. named un th4\ſard-writ-hath-not yielded his body upon the 
proclamationsy\"o/\\ahy of them, where indeed the. party did 
vl himſalf raccording tothe Her of the ſame ; rvery ſuch 
vr other officer," for, euer y ſuch fulſaband untrue returu, 

ſhall, fünfrit ta the purty grieved the ſum, 1 I, taibe dare 

ad ονν of ab? He courts , record. J. 9. enen 

«Rrovided always; tes in Wales, and 19 counties volles 
Lantaſten, Cheſter, Duchanh, and Ely, and wt the.cingre. 
purtuũ being Fariſdidtisus and places exempt: there the lings 
1 R mnt , an e of. FA fo, thence not: rer 


Ce hoe for 2 N * * 
15 N. to the. c > e T0 . 70 cout) 
atine e Lancaſtar au Cbeſter, an be the eingue porto (o 


Abr rd warden ef ube ame, and N N Fly andthe 


ene palatine of Durham tothe chigf nber. ar. juſtices thore. 


Anu thireupan every of the ſaid Juſl ices a 4 officers to whom 
fel teuure af fignificavit with mittimus\ be directad and 
| 2 „ bave. Pander do make like proceſs to the inferior 


r to whom the gxecutian, of proceſs * there doth appertain, 


1 ad before the. juſtices there, al their next ſaſftous or 


court, tu months at the legſt after the tefle of every ſuch pro- 
= 2 de e a in e 9 7880 they A 18 in their 
N UA » Jeffions 
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_ Excommunication. 


[offi and "courts againſt the offenders as the jufticts of the ſaid” 


court of king*s bench are limited by the tenor of this act in term 
times to do and execute. ſ. 11 | 


Z 


Provided alfa, | that any perſon,” at the time of any proceſe of | 


capias aforementiontd awarded, being in priſon, or out of this. 
realm in ibe parts beyond the fea, or within age, or of non ſane. 
memory, or woman covert, Mall not incur any of the pains . 
forfeitures aforementioned, which ſhall grow by any return or 
d:fault happening, during ſuch time of non- age, impriſonment, 

being beyond ſea," or non-ſans memory; and the party grieved 

may plead every ſueb cauſe or matter in bar "of and upon the 
diſtreſi or "ather 2 that ſhall be made for levying ef any ef 
the Jaid'\pains'vr forfeitures. ſ. 12 


And if the offender againſt whim any ſuch writ ef excom- 


municato capiendo hall be awarded, ſhall not in the fame. 


prices blew end. lan! additions, or if bn ei 


nificavit if be not contained, that the excommunication doth pro- 
cted upon fame cauſe or contempt of ſome original matter of 


herefy, or refuſing to have his chill baptized, or to receive the 


holy commuhion as it is now commonly uſed to be received in the' 
church of England, or to come to divine ſervice now commonly 
fed in the ſaid church of England, or error in matters 
religion or doctrine now received and allowed in the ſaid church 
of England, incont nency,  uſury, ſimomy, perjury in the ecele- 
fraflical caurt, or idolatry : that then all and every the pains 
and  farfeitures limited againſt ſuch perſons extommunicate by 


this Rlatute, j reaſon of fuch writ of excommunicato ca- 


piendo wanting © ſufficient addition, or of ſuch ſignificavit 
wanting all the cauſes aforementioned, ball be utterly void in 
law; and, way of plea, to be allowed to the party grieved. 


" If the addition ſhall be with a nuper of the place, in every 


ſuch caſe at the awarding of the fir/t capias with proclamation” 


according to the form mentioned, one writ of proclamation 
(without. any pain expreſſed) ſhall be awarded into the. county 
where the offender ſhall be mofl commonly reſiant at the time 
of the awarding of the ſaid firſt capias with pain, in the ſame 
writ of proclamation, to be returnable the day of the return 
of the ſaid firſt capias with pain and proclamation there- 
upon, at ſome one ſuch time and court, as is preſeribed fer the 


proclamation upon the aid fiiſi capias with pain: And if 


ſuch proclamation be not made. in the county where the offender” 
Hall be maſi commonly reſiant in ſuch caſes of addition of nu- 
per; every '/uch offender ſhall ſuſtain no pain or forfeiture by 
virtue of this ſlatue, for not yielding #15 bid according to the, 

3 | | tenor 
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Excommunitation. 
aner aforementioned 5 any thing. befare ſpetified, aud. t the 


contrary hereef, in any wiſe notwithſtanding, ſ. 14, 
8. 2. It ſhall be forthwith brought into the court "of king's 
bench, &c.] It hath been often adjudged, that this form 
of taking out the writ, and the ſeveral ſteps therein (as 
contained in this clauſe of the act) ought to he preciſely 
burſued; and for default thereof many perſons have been 
% ns Og WG 

Into the court of king's bench] In the biſhop of $ David's 
_ eaſe,' M. 1 Ann. it was declared, that before this ſtatute, 
the writ was returnable into chancery ; and there the fje- 
. nificavit was quaſhed, if undue: but now the judgment 
of that, by this ſtatute, is devolved on the court of king's 


bench. Farrefl. 57. 


S. 4. Capias] The penalties of this act being inflicted 
upon none but thoſe who are excommunicated. for ſome 


of the cauſes ſpecified in ſ. 13: the capias accordingly muſt 
not be wich penalty in any other caſe: Or if it iſſue ſo 
by miſtake, the court will grant a, ſuperſedeas upon mo- 
tion; and if the party be taken, will upon pleading (after 
the habeas. corpus is granted and returned, and ſo the 


matter is judicially before them) diſcharge him from the 


penalties, tho not from the impriſonment, In conſider- 


ation of which pleading, and the trouble and charge that 


attends it; it is ſaid, that be may have an attachment 
againſt the plaintiff. Gihſ. rogb. 1 Salk. 294- „ 


S. 8. He /hall remain in the cuflody of the ſaid” "if 
T. 1 An, Slipper and Maſon. The pleite baden n- 
tence againſt the defendant for 2101 for non-payment of 
tithes and coſts, The defendant for non-payment was 
excommunicated, and arreſted upon an excommunicaro 
capiendo, and the ſhetiff let him eſcape, The plaintiff 
brought a ſpecial action againſt the ſheriff; and had a 
verdict againit him for the 2101. It was moved in arreſt 
of judgment, that the action would not lie. But by the 
court it was adjudged, that the action well lay: And 
they relied much upon the caſe, where it was held, that 
an action lies againſt the ſheriff for ſuffering a man to 
eſcape, being arreſted upon a capias utlagatum after out- 


\ * 


lawry upon meſne proceſs, L. Raym. 788. " 


S. 8. Without bail] By the ſtatute of the 3 Ed. 1. c. 15 


perſons excommunicate, taken at the requeſt of the bi- 
| : | | On ſhop. 


| n Rk op 
TTLIDIIIIII 


ſhbp, Hall: be in no wiſe repleviſa 
writ, nor without writ. e RES | 
That is to fan he that is certified into the ehancery 
by the biſhop to be excommunicated, and after is taken 
by force of the king's writ of excommunicato 'capiendoz 
is not bailable : for in ancient time, men were excommu- 
nicated only for hereſies propter lepram animæ, or other 
heinous cauſes of eccleſiaſtical "coptiizance, and not for 
ſmall or petty cauſes; and therefore in thoſe caſes the 
party was not baitable by the ſheriff or gaoler without the 
king's writ: but af the- party offered ſufficient caution de 
parendo mandatiz eecleſtæ in forma juris, then ſhould" the 
party have the king's writ to the biſhep to accept his 


ble, by the common 


cCaution, and to cauſe him to be delivered. And if the 


biſhop© will not ſend to the ſheriff to deliver him, then 
ſnall he have a writ out of the chaneety to the ſheriff for 
his delivery: Or if he be excommunicated for à tem- 
poral cauſe, or for à matter whereof the eceleſtaſtical court 
bath no cognizance; he ſhalÞ be delivered by the king's 
writ without any ſatis faction. 2 fl. 188. 


And where it is ſaid; that the ſheriff ſliall not bail them 


by.the common writ,” nor without writ" this is to be under- 
ſtood, that the ſheriff ſhall not replevy them by the com- 
mon writ: de bemine replegiando, nor without torit, that 
is, ex officio: But they may be bailed in the king's bench. 
2 In/t. 189. 2155 17 e 3E 6 B r r et 
1 2 4h por in the ſame writ have a ſufficient and law- 
ful addition] M. 1. An, 2, and, Sangway. The defendant 
was excommunicated for a certain caule of jactitation of 
W auch taken upon a, capias, and brought up by 

abeas corpus; and exception was taken to the writ, that 
tberein no ad, ition was given to the defendant: But the 
court held ; that for any of the cauſes mentioned. in the 
ſtatute, the defendant's addition ought to be in the writ; 


— 


but chat in ther. caſes, no addition, is neceſfary. 1. Salk. 
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8. 13:*1F'in the ſignificavit it be not tontained,” c.] By 
Holt chief juſtice, at the common law, the cauſe had ng 
need to be-ſhewn in the writ of excommunicato capiendo; 


15 


dut it was ſufficient to ſay, that the party was excom- 


municate for manifeſt contumaey: but in the biſhop's 
certificate it ought to be ſhewn.'' And now ſince the ſta- 
tute of the 5 Eliz. the caufe ought to be ſhewn in the 
wry TT UT gg 
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. 12 W X. and Fowler. In the king's bench. On 


a habeas corpus the return was, that Fowler was taken 
and in cuſtody by a writ of excommunicato capiendo; 
and the excommunication was in the writ recited to be, 
for certain caufes of ſubtraction of tithes or other ecele - 


ſiaſtical rights, And becauſe this return was uncertain, 


the court was moved that he might be difcharged. And 
the queſtion was, whether this return was uncertain; 
and whether that uncertainty would vitiate the writ. 
And the court reſolved, 1. That the return was uncer- 
tain; for that the other rigbis might be ſuch matters as 


were out of their juriſdiction, and they ought to ſhew 


the matter was within their juriſdiction ; for of that the 
king's courts are to be judges, and not they themſelves. 
2. The cauſe of ex communication muſt be ſet forth in 
the writ. At common law, the writ de excommunicato 
capiendo was always general, for contumacy; not con- 
taining a ſpecial cauſe. And the writ. was feturnable in 
chancery, and founded on a certificate of the biſhop, 
which certificate ſet forth the cauſe before, and the party 
could not be diſcharged but by ſuperſedeas in chancery, 
if the cauſe were inſufficient. But now the cauſe muſt 
be ſet forth in the writ de excommunicato capiendo it- 
ſelf, becauſe by the ſtatute of the 5 Flix. the writ is made 
returnable in this court, which would be to no purpoſe, 
if the cauſe were not to be ſet forth in the writ, and this 
court judge of that cauſe. The court held, they might 
diſcharge the party, upon the inſufficiency of the return. 


Before the 5 Eliz. there were no diſcharges in this court 


on excommunicato capiendo's, but Where a man was 


excommunicated pending a prohibition ** Now, the caſe 


is altered; ' for this court may quath the writ of ex- 
communicato capiendo, or award a ſuperſedeas; becauſe 


this court are judges of the caufe, and have it before 
them, and the party cannot go into chancery for a ſuper- 


deas now, - becauſe the writ is returnable here, Accord- 
ingly the writ was quaſhed, and this fpecial entry made 
on the habeas corpus, that the party, was diſcharged be- 
cauſe the writ de excommunicato capiendo was quaſhed. 
I Salk. 293. ; thx 443 5 Fal t 
M. 1 An. 2. and the, biſhop of St. David's. The 
defendant, having been arreſted upon an excommunicato 
capiendo, was brought into court by habeas corpus. And 
upon the return it appeared, that he was excommunicated 
for non-payment of coſts, in which he was condemned 
by commiſſioners delegate in @ certain cauſe of office or 

3 1 — 7 ny correction, 


* 
* 


* 


. r OO 


correction, at the promotion of Maney en And this: by the 


| court was held to be ill; becauſe it did not appear, that 


theſe eoſts were adjudged in a cauſe of eccleſiaſtical cog- 
nizance; and it is plain, ſince the ſtatute of the 5 Elia. 


that the cauſe ought to appear in the writ; for otherwiſe 
how can this eoutt make judgment of the ſeveral cauſes 


ſpeciſied in that ſtatute, in order to award ſeveral pro- 


ceſſes with penalties'? And the court quaſhed the writ of 
excommunicato ee and Nen the defendant. 
L. Nahm. 817. 

80 ͤ in the court of eee . 10 G. 2. K. and 
Eyre. Two ſignificavits were quaſhed, being only ſaid to 
be in a cauſe which came by appeal concerning à matter 
merely ſpiritual. For by lord Talbot; we are not to 
lend our aſſiſtance, but where it appears clearly they have 
juriſdiction, and are not to truſt them to determine what 
ina matter merely ſpiritual: In Fowler's caſe it was, in 
cauſes of eccleſiaſtical rights, and held not W 


19. In the ſaid ſtatute of the 5 Eli: e. 23. there is a Abſolution and 
caving g to all archbiſhods and biſhops, and all others having 9iſchage. 


authority" to certify any perſon excommunicated, the like au- 
thority to" accept and recerve the ſubmiſſion and ſati faction 
2 ſaid perſon ſo excommunicated, in manner and form 

etofore uſed ; and him to abſolve and. releaſe, and the 
fame te ſignify, as heretofore it hath been accuſtomed, to 
the ting s' majeſty in the high court ef chancery; and there- 
1% to have ſuch ' writs for the deliverance of the faid 
perſon fo abſolved and releaſed' from ' the ſheriff"s cuſtody 
or" priſon, as heretofort they or any of them had, or of right 
ought” or "might have” bad; any thing in this Aatute to e 
contrary nottbithſlanding. . 10. 

In which caſe, if due caution be offered by the party - 
excommunicated, and admitted by rhe biſhop; then the 
diſhop may command che ſheriff to deliver him out of 
priſe” Gi. 10633 | 

The language of the aries; hv chey ſpeak of abs | 
ſolving and delivering an excommunicate is, facta ſatis- 
factione, aut præſtita cautione, prout moris eſt, de pa- 
rendo mandatis eccleſiæ; that is, either making preſent 
ſatisfaction at or upon his abſolution, or putting in 
caution that he will hereafter perform that which the 
biſhop ſhall reaſonably and according to law injoin him. 
Which caution, in the civil law, is of three forts: 1. 
Fidejuſſoriaz as, where a man bindeth himſelf with ſure- 


ties to perform ſomewhat. I Pignoratitia, or realis cau- 
2 tio; 
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110 as avhen dee eee 
for the.» performances; 8. Juratoriaz When the, party 
which is to perform any. wing. takech a dauer ee 
40 it. G1 /. 106 n t uit ter #2 17 5 122288 

If good and ſufficient caution: is offered . not 
pr ne boyr then a writ to the+-biſhop,.is - provided, in 
the regiſter, to command bim (aſter having taken ſuf- 
ficient <qution) . 0. ordes tha. werſas: to he delivered, 
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: Gab. c2003.-- 

And if the bilkop doth not 1 him upon, the. ſaid 

| writ, then the party, may have another writ to the ſheriff, 
to command bim to apply perſonally to the biſhop, and 

ad mon iſi him to deliver the party aſtet having taken ſuf- 
ficient caution; and if the biſhep will not do the (ame 

in preſence of the therif's: then ie. n n deliver _ 

Gub/. 1063. 24-63: 133! | 

And the. reaſon theregf 18, ny that bo: the eam 

munication the party is diſabled to ſue any action, or 

to have any remedy for any wrong done unto him fo 
Jong as he ſhall remain excommunicate. And alſo 
0 the party grieved may. have his action upon his, caſe 
againſt the biſhop in like manner as he may when the 
biſhop. doth. excammmunicate, him. for a. matter, which 
belongeth not to eceleſiaſtical cognizance. Alſo the 
biſtiop; in thoſe caſes may be. indicked At the ſuit, of the 

king. 2 IH. 623. F wy 
In like manner, if, one e in 8 e 
and is excommunicated tor refuſing, to anſwer, Where he 
is not bound by; the law. to anſwer (as, for inſtance, 


when: be cannot obtain a copy of the libel); prohibition : 
G granted, with a clauſe to abſolve and deliver che 80 4 
16. 10 3. 4 - wp a> 
ut although, in caſe the party excommunicated re l 
8 ſentence given againſt him, there is no legal means p: 
for his deliverance, but ſubmiſſion; and caution as is afore- b 
ſaid; yet if he appeal from ſuch ſentence to a ſuperior 8 
eccleſiaſtical judge, this puts the, party in the ſame fate = 
that. he; Was in before the ſentence. given; which the law th 
orders, by reaſon, of, the preſent.doubtfulneſs whether it * 
was valid or invalid. Add to this, that by appeal, the th 
judge à quo deih ceaſe to be his judge i in that cauſe; and ha 
i the party was impriſoned, and were to continue ſo, he 855 
would thereby be hindred from the effectual proſecution 
of his appeal, which. may happen to prove juſt. Where- ow 
fore, upon allegation in behalf of the party againſt. whom : fol 
the writ.is gone out, that he bath, appealed, and upon ba! 
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reommunttatlon. 


proof made thereof by an authentic inffrument, a 67 of 
ſuperſedeas (without any appearatrice of © a ſcire facias 
preceding) is provided for BI. in the regiſter, Gi 4 
106 DN $3309 174 
Bur the uſual way | befperiaity in caſes .where it 1s 
doubtful whether objections may Hot lie againſt his being 
delivered) is, the ifluing a ſcire facias, to warn the biſhop 
and the party-proſeenting; to ſhew cauſe why the ſheriff 
ſhould not ſurceaſe from attaching the excommunicate, 
or why he ſhould not deliver him, if he be in priſon. 
And if the biſhop in caſes of office, and the proſecutor 
in caſes of inſtance, do not appear in chancery, the party 
is delivered; but if they appear, and not the party, 
then a reattachment goes forth to impriſon him. Gitf. 
1014. 
AA. 1 An. Q: and the biſhop of St.\Devids.. The de- 
fendant was taken upon a writ of excommunicato Capi- 
endo, and * in cuſtody. in Neugate prayed a habeas 
corpus, and was brought into court thereupon; and it 


appeared by the return, that the writ of excommunicato -- 


capiendo was not yet returnable. And the court held, 
that one taken on a writ of excommunicato capiendo 
cannot come into this court but by habeas corpus; and 
if he be brought in before the writ is returnable, he 
ſhall not be allowed 27 or move to Auen the writ. 
1 Salk. 294. 3 | j1 #44 


But in the eaſe of K. and Theed, H. 30 A thin. ime" 


w:it, had been opened and entred- of record, it was deli- 
vered'out in order to take up the dofendint; ; and before 
the return, the defendant moved andhad:it ſuperſeded: for 
the court faid, they could judge of it hy the entry; and 
ſince it appeared, that the defendant could not be legally 
detained upon it if he was taken, it was proper to ſuper- 
ſede it, to prevent the- man's being reſtrained of his li- 
berty contrary: to law; that the intent of the ſtature, 
which directs the writ to be delivered in open court, 


was to apprize the court of the nature of the cauſe; 
that this was now to be conſidered as a writ that 
improuide emanatit ; and they were not to wait till 


the return, till all the inconveniences which they ſhould 
have prevented oy not iſluing the writ had N 
Str. 43. > 


If a perſon * eee er excommuni- 


cations, for divers offences, and produceth letters of ab- 
' lolutioa from one ſentence; ; he thall not be difcharged, 
until he be abſolved from them all. 


1 Val. 133. 
* : N 


" 


230 Excommunication. 
7 If after a perſon is excommunicate, there comes a 
nefal act of pardon, which pardons all contempts ; it 


ſeems that, the offence is taken away, without any formal 
abſolution. 2 IG Abr. 326. f oy 


- Execu Or. See Wills. 
| Exemprions See Pecullars. | 
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- Exorciſt, - 


Exorciſt, what, -1- FA ORCIST, is one of the five inferior orders in 
| the church of Rome; whoſe office it is, to compel 
by abjuration evil ſpirits tormenting men, in the name of 
almighty God to come out of them. Gibſ. gg. . | 
Licence to exor- 2. Can. 72. No miniſter ſhall, without the licence of 
a the biſhop of the dioceſe under bis hand and ſeal, attempt 
upon any pretence whatſoever, either of poſſeſſion or ob- 
ſeſſion, by faſting and prayer to caſt out any devil or de- 
vils; under pain of the imputation of impoſture or co- 
: ſenage, and depoſition from the miniſtry. 
Exorciſingin he 3. In the form of baptiſm in the liturgy of the 2 ws 6. 
office of baptiſm. it was ordered thus: 
Then let the prieſt looking upon the children, "7 
I command thee, unclean ſpirit, in the name of the Fa- 
ther of the Son and of the Holy Ghoſt, that thou come 
out, and depart from theſe infants, whom our Lord. Jeſus 
Chriſt hath vouchſafed to call to his holy baptiſm, to be 
made members of his body and of his holy congregation ; 
therefore thou curſed ſpirit, remember thy ſentence, re- 
member thy judgment, remember the day to be at hand, 
wherein thou ſhalt burn in fire everlaſting, prepared for 
thee and thy angels; and preſume not hereafter to exer- 
ciſe any tyranny towards theſe infants, whom Chriſt hath 
bought with his precious blood; and 1 85 this his "holy 
| OT called to be of his flock. N 


kane. | See Fee eeg. 


| Faculty. 


l. 6. 


cul DO 


| oy : Faculty court.” 


HE 1 ale belongeth to the 8 of 
Canterbury; and his officer is called maſter of the 
ficbltles, His power is, to grant diſpenſations, as to 
marry, to eat fleſh on days prohibited, to hold two or 
more benefices incompatible e, and ſuch like. 4 1rft. 337. 


* 1 * 


. Fairs and markets. See Church. 
. -- Faſts. Sce Molidays. 
pg Feaſt, See Doltdays. 


Soy Fes 


* hs 25 Ed. 3. ſt 3. c. . the King's juf+ 
tices do tate indiftments 7 ordinaries and of their 
ies of extortions and oppreſſions, and impeach them 
without putting in certain, wherein,” or whereof, or in what 
manner they have done extortion ; the king will, that his Juftices 


ſhall not from henceforth impeach the ordinar ies, nor their mi- 


niſters, becauſe of ſuch indictments of general extortions or op- 


Prelſions, unleſs they fen, and put in certain, in what thing, and 
of «chat, and in 


miniſters have done extortions or oppreſſions. 


at manner, the ſaid ordinaries or their 


In the 33 Eliz. a commiſſary, regiſter, and 8 


were indicted. of extortion; for that they, by colour of 

their offices, had received 118 6d for abſolution: And 

exception was taken to the indictment, that by this ſta- 

tute the particular offence of every offender ought to have 

been eſpecially ſet down; but the exception was not al- 
lowed ; becauſe they took the ſum in groſs, and the party 

grieved could not have notice 1 45 what een _ 

divided it. 2 Leon. 268. pics 174000 
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Another exception in the ſame caſe was, becauſe it was 
not ſhewed what was their due fee : . and this was con- 
ceived to be a good caufe of exception; for if no fee be 
due, the ſame ought to appear in the indictment. And 
afterwards, the opinion of the court wee -that they ſhould 
be diſcharged, 2 Leon. 268. 

2. Can. 135. No biſhop, ſuffragan . com- 
miſſary, archdeacon, official, nor adder exerciſing ec- 
eleſiaſtical juriſdiction whatſoever, nor any regiſter of any 
eccleſiaſtical courts, nor any miniſter-belonging to any;of 
the ſaid officers or courts, ſhall hereafter. for any cauſe 
incident to their ſeveral offices, take or receive any other 


or greater fees, than ſuch as were certified. to the moſt 


reverend father in God John late archbiſhop of Canter- 
bury, in the year of our Lord 1597, and were by him ra- 
tified and approved; under pain that every ſuch judge of- 
ficer or miniſter offending herein, ſhall be ſuſpended from 
the exerciſe of their. ſeveral offices for the ſpace of fix 
months for every ſuch ' offence. Always provided, that 
if any queſtion that ariſe concerning the certainty of the 
ſaid fees, or any of them; then thoſe fees ſhall be held 
for lawful, which the archbiſhop” of Canterbury for the 
time being ſhall under his hand approve : except the ſta- 
tutes of this realm before made.do in any particular caſe 
expreſs ſome other fees to be due. 

One of the articles or canons ratified in the year 1584 
was, that no other nor greater fees ſhould be taken for 
any cauſe, by any biſhop ordinary archdeacon or their 
miniſters, than thoſe which were uſed to be taken-at the 
beginning of the queen's reign ; and that a table of all 
ſuch fees ſhould be put in every conſiſtory before the 
feaſt of St John Bapiſt then next enſuing: a copy where- 
of, figned by the ordinary, was to be tranſmitted within 
the {aid time to the archbiſhop, © Ci. 1015. 

Which ſaid article was repeated in the conſtitutions of 
archbiſhop Whitgift, in the year 1597 aforeſaid ; And it 
is there enjoined, 1. That the table which is to be hung 


up in the conſiſtory ſhall contain the ſeveral ſums of every 


particular fee, which moſt frequently and uſually, from 
the beginning to the eighteenth year of the queen's reign, 
had been wont to be taken, as well by the judge, as dy 


all and every of the officers and miniſters of the ſame | 


court. 2. That an authentic copy of the ſaid tables, be 
delivered by every judge to their reſpective biſhops, to be 
preſerved in their archives. K That every Foy tranſ- 
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mit an authentic copy written on Par höht. to the arch- 
biſhop. Gib. 1015. | CEN 3 

3. Can. 136. The regiſters belonging to every eccleſia- 
ſtical judge, ſhall place two tables, containing the ſeveral 
rates and ſums of all the ſaid fees; one in the uſual place 


* 


of conſiſtory where the court is kept, and the other in 


his regiſtry ; and both of them in ſuch ſort as every man 
whom it concerneth may without difficulty come to the 
view and peruſal thereof, and take a copy of them; the 


| ſame tables to be ſet up before the feaſt of the nativity 


next enſuing. And if any regifter ſhall fail to place the 
ſaid tables according to the tenor hereof : he, ſhall be ſuſ- 
ended from the execution of his office, until he cauſe the 
ſame to be accordingly done. And the ſaid tables bein 
once ſet up, if he ſhall at any time remove, or ſuffer the 
ſame to be removed hidden or any way hindred from 
ſight, contrary to the true meaning of this conſtitution; 
he ſhall for every ſuch offence be ſuſpended from the ex- 
erciſe of his office for the ſpace of fix months. o 


The judge of every eccleſiaſtical court hath an un- 


doubted right, upon proper application (by petition) from 
any ſuitor in the ſaid court, to tax the proctor's bill. 
And the method og practiſed is, for the judge to refer 
it to the regiſter, direCting the reſpective parties to attend 
him if they think fit, one to make his exceptions, and the 
other to juſtify the ſeveral articles or items of his bill; 
and the regiſter to make his report to the judge, who 


thereupon proceeds to tax the bill. If the regiſter has any 


doubt, the affiſtance of the other proctors may be required. 
The fees alledged to be given to counſel, if denied by the 
client, as alſo his demand for any unuſual or extraordi- 
nary articles which do not appear from the proceedings 
in the cauſe, muſt be cleared up to the ſatisfaction of the 
judge, either by the proctor's oath (if he voluntarily offers 
it, and there be no affidavit to the contrary), or by re- 
ceipts and vouchers from thoſe to whom the money is al- 
ledged to be paid, or by producing letters and orders from 
MAC TP TYT rp | 

4. Dr. Gibſon ſzys, Fees having been demanded, by 
proctors, and (upon refuſal to pay) ſuits eammenced 
by them in the ſpiritual courts againſt their clients; 
prohibitions have been prayed on many occaſions : ſome 
on pretence that the thing itſelf is properly cognizable in 
the temporal courts, for which they might bring an action 
upon the retainer, for work and labout done; and others, 


3 : upon 


* y 


upon ſurmiſe 6f-cultom. and the ſum and ſubſtance of 


what hath uſually been reſolved upon that head, was de- 
livered by Vaughan and Windham, in the caſe of. Horton 
and Wilſon, (1 Mod. 167); that no court can better 
judge of the fees that have been due and uſual in the ſpiri- 
46; court than themſelves, and that therefore the ſuit 
for fees was moſt proper for that court ; unleſs where the 
foundation of the demand ſhould be cuſtom, and it ſhould 
come in queſtion whether the cuſtom was ſo or not: and 
in that reſpec they compared this caſe to the caſe of a 


modus for tithes ; which if not denied may be recovered 


in the ſpiritual court; but if denied, prohibition goeth. 
It was ſaid by Hale chief juſtice, in the caſe of Mel and 
Hartfell (3 Keb. 516.) that no action upon the caſe was 
ever brought for proctor's fees, and that therefore they 
may be ſued for in the ſpiritual court. And tho' a pro- 
hibition was granted in the caſe of Sir Edward Lake ( 3 
Keb. 203.) that was not becauſe it was a ſuit for fees, 
but becauſe it was a ſuit before himſelf for his own fees. 
To which may be added, what was ſaid in the caſe of 
"Fobnſon and Lee (5 Mod. 242), that rules are made in the 
temporal courts, to oblige the attorneys there in matters 
of practice: and the like rules are made in the eccleſi- 
aſtical courts, to oblige the proctors and miniſters there; 


fo that they mult be allowed to be the proper judges in this 


matter. Gihſ. 1015. © 5 1 3 

But in the caſe of Gaſſin and Elliſen, H. 5 V. A pro- 
hibition was prayed and granted, in the king's bench, to 
ſtay a ſuit in the archdeacon of Litehfield's court, againſt 
churchwardens, for a fee for ſwearing them, and taking 
preſentments; and tho? an attempt was made to diſcharge 
the rule, it was over-ruled: And it was inſiſted, that 
no fees could be due but by cuſtom, or for work done; in 
which caſe, a quantum meruit lay. 1 Salk. 330. 
And in the caſe of Pollard and Gerard, M. 13 M. A 
motion was made in the court of king's bench for a pro- 
hibition to be directed to the court of the archdeacon of 
Middleſex, to ſtay a ſuit there by Gerard againſt the plain- 


tiff for fees, to wit, 48 due to him as regiſter, from Pol- 


lard, being ſworn before him churchwarden ; upon ſug- 


geſtion, that the office of regiſter is a temporal office, and 
all profits and fees due to it ſuable at common law. And 
a rule was made to ſhew cauſe why a prohibition ſhould 
not be granted, And on ſhewing cauſe, it was agreed, 
that prohibitions have been granted in this court, to ſtay 
oy fn tuits 
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Fees. 


ſuits in the ſpiritual court for fees due to the profors; but 
in this caſe (it was ſaid) the ſpiritual court may make a 
better judgment, whether the fees in demand are due and 
reaſonable : Beſides that they are ſo ſmall, that it would 
not be worth while to bring an action at common law for 
them; and in ſuch caſe this court will not drive 
the NN to the tedious and expenſive remedy of an 
action: In this court, the door keepers claim fees by cuſ- 
tom; and fees are due to the marſhal, eryer, and others, 
at the aſſizes; and in ſuch caſes, if the parties who 
ought to pay the fees refuſe to do it, this court or the 


judge of aſſize reſpectively exert their authority, and com- 


mit perſons refuſing to pay their fees, and do not drive the 
party grieved to their action: and this (it was ſaid) is the 


conſtant practice. But by Holt chief juſtice; I know of 


no ſuch practice: I cannot commit a man for not paying 
the ſaid fees: If there is right, there is remedy : Indebi- 
tatus aſumpſit will lie, if the fee is certain; if uncertain, 
quantum meruit: It was held in the 15 Cha. 2. in the 
exchequer, in a caſe reported by Hardres, that a regiſter 


cannot ſue for his fees in the ſpiritual- court: there- 


fore in this caſe a prohibition ſhall be granted; and if 
the parties will, the plaintiff ſhall declare upon it, to 
the end the matter may be determined mare-judicially. 
L. Raym. 703. ' ro Bib) 


So in Gifferd's caſe, MH. 1 An. Gifford wis libelled | 


againſt, in the eccleſiaſtical court for fees: and upon mo- 
tion a prohibition was granted. for no court hath a 


power to eſtabliſh fees. The judge of a court may think 


them reaſonable ;* but that is not binding. But if on a 
quantum meruit, a jury think them reaſonable, then they 
become eſtabliſhed fees. 1 Salk. 333% 


And in the caſe of Davies and Milliams, T. 1724. Ia 


the exchequer: Libel in the ſpiritual court for proctor's 


fees. And a prohibition was granted: for, by the court 


where there is remedy at law, the ſpiritual court ought 
not to proceed; and this caſe depends upon a contract 
and retainer, which is triable at law. Bunb. 170. 
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Significavit 5 — 10 
Letter: of quietus— 10 
Adminiſtration where the 


goods exceed 40! ũ — _—_ 


Letters to collect the goods 
of the deceaſedt —— :: 


Vequeſtration of the profits 


Licence to ſolemnize matri- - - 
mony. without nin wade 
ren ae — — v— 


Tranſmiffion of proceſs , Kt 6. 


Tae to ſue out of the j ju- 
riſdiction — 5 
Letters teſtimonil.— 5 
Examination of proceſss— 
Interlocutory decre 


wa 
6 
Tuition of guardianſhip '— 6 
2 
6 


| Acceptance of a refignation 


Licence to a preacher, cu- 
rate or ſchoolmaſter — 


3 
2} 
Examination of any account 3 
7 
2 


Licence to ſolemnize matri-— 


mony in the time of pro- 
hibition of banns to be 


publiſhed — : 8 
For exhibiting of any proxy 2 
Letters of interdift . —— 2 
Commiſſion of abſolution 2 
Inhibition in a cauſe of ma- 

trimony — 1 


Reſpite of an inventory — 1 
Letters of intimation or pro- 
clamation — =— 1 
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xemplification- | revs £200. nOY 
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For the firſt eo 


19 82K eb Judge 


Cavedt for inſtitution or ma -- 


trimony — — 1 0 
Decree — —— 10 
Production of the party prin- = 

cipal —— — e 
Production of the firſt wit- 

neſs —— 


— of every other 
witnefss — — 8 


Purg tion — *. 079 
rgator 


D 
For every of the reſt 
For interrogatories admini- 
: fred — — 0 9 
Suſpenſion — e. 
Abſolution thereof 
Excommunication | — — o 8 
Abſolution thereof — — ou 
Certificate of abſdlution 8 
Caveat:For wills and admin 
lirations —— — 6 


—— — — 


5 
Difmiſion of -any | . of - woah 


incontinence and inſtancen 1, | 
after conteſtatio b 
Admiſſion of any | exhibit 


| Wills and adminiſtrations / op 
-accbreing to acts . 1 1 


liament 21 H. 8. c. 5 e rr rec 
Proctor's-fee © n- beg —— Puget 
will — — —|— — 1 © 
To the apparitar eVATY.- 1c) ag E 585 51 
Teſtament or a e | 
tion above 51 FFF —. 
Inſtitution with 1 3 8 8 
Writing any accbunt 6 8 
Letters of deacons or prieſts _ Fan 
orders 2 Nt 93. 25 ne * 4 wiz 3 
EHeeges- of nonureſidence — - [i 44 
Bond — „ 1 He Lek | 1 0 177 
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a 1} 57 ex? 1.44.7 35 Judge | Regiſter Proc- Appa- 
W712  -5 v7 g ; b 
n } Ce74 0 af 4 

Schedule of excommunica- 8 636i fad Sv 6. 


tion — N — : — — O0 6 0 61 
For any act | Gn Of — 10 4 + 
At the viſitation : For oe. x ve 59+ i>þ rho 1 

biting deacon” s-orders © — 10 4 i; 

* orders — — O 4 
— inſttitution, 2 with the — 1 
mandate e — 
— diſpe ation — 8 N 


— exhibiting any proxy i 
at the time of viſitation — 2⸗ | | 


— for exhibiting any tx 52 þ 59 
bill of pions at -the- rien hh ies dries 
ſame tim — — 0 4 | — fo 4 

Copy of an matter, by the - de. A brink 


regiſter : | nccorvieg to 
e | | noitcvifumdon: 
| 0 


To the proctor for counſel — | 120 
2 day, — — . — 10 
Schedule of coſts — — pow] 10> 
Libel ö | nw — Comes — — 5 ol 
Drawing ſentence: | — — — 134 
Drawing any account — 34 
Drawing any perſonal anſwe þ — 26 
For any other procuratorial t To fiesen oþ" 
matter — — — ü — 34 
Execution of any proceſs pr wa ebe brig l. 
mile —— — 1 4; hats 90.2 
Diſmiſſſon of a cauſe of u- 8 | | 
9 — — | moe oy 
+ VE: 8 


To = judge's man for wax to ſeal every bg 4d. 
Note, There were no ſtamps in thoſe days. 


In the ſeveral dioceſes there are tables of fas. different 


(as it ſeemeth) in the ſeveral charges, in proportion to the 
difference of times wherein they have been eſtabliſhed. 


Thoſe which have in them the purgation fees, are probably 


ancienter than the ſtatute of the 13 C. 2. by which ſta- 
tute purgation was aboliſhed. And the older they are, 
the nearer they approach to this ſtandard of archbiſhop 


hebrew wy But conſidering the continual and large de- 
| creaſe 


* 


Fees.” 


wo 


' Greaſe in the value of money, it is impoſſible to fix any 


certain meaſure which will diane reaſonable for any 
conſiderable time z but new ſtandards ought to be fixed 
at certain periods, Money in the latter end of queen 
Elizabeth's reign, was more than . or treble the 


| nn of n is at ann 


A 


Here Allows nk Sp of fees allowed to be taken by the 
ractitioners in doctors commons, as ſettled by a jury, 


Nov. 19,1734. Tien from er 5 ee Prace 


tice, 4 172. * | a4 


5 TY 1 6 
f To the regiſter for the copy of anſwers (if one 8 
ſheet) — 0 4 
For every other ſheet (Lamps included), — o 2 
Ton the copy of a ſentence, or interlocutory 
decree, and ſtamp — 8 7 
For the copy of any common record — 0 4 
Attending wich records at another court, the 1 
firſt daß — — 1 0 
For every other attendance — 0 10 
Poundage for money brought into court, per of 
pound — — — 0 0 
For a bond in a cauſe of legacy and ſtamps - 014. 1 
For two receipts regiſtting 1 (21S) 
Regiſter's attendances... — — 83. < 
For the ſervice of a proceſs within the bills of, 
mortality — — 89 2 
Serving. A compulſory, upon the firſt witneſs © 2 
—' Upon every other — 0 L 
m—— A decree for anſwers, upon a 
procto r rel” ee 
For every ſentence or interlocutory — o 2 
Reporting ſecurities —— — 0 2: 
For every witneſs ſworn in court — 0 0 
For citing a peer more procerum — o 5, 
For the copy of a will (fifteen lines and fix. 
words in a ſheet) — 0 0 10 
For the) copy of an — bond and 
ſtamps 3 . | 0 5 oO 
To the clerk looking it up — 0 1 0 
The whole fees for a neh to remove a 


corpſe — 3 10 10 8er. 
— ** building a * | — 4 6 8 
For a a ſequeſtration under ſeal, and ſtamps "Sic. #; $ 
e Relaxing 


DS ;- õ,jlwp O Qua 
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Apparitors. 


8 


— ener 


E 


RET 
3 


240 Fees.” 
4 „oer 10 5714 5 «et + 1 a: - d 
— anno: pay 202 199 5 Foo 1 1 iv en 1182 753 
Relaxing 8 — — 34 
Fo the 1 665 in e pats, inthe; nic 
"country CE — — ber 5-1 0 
To the regiſter, Drawing an infliretion, ade certificate 


* * 4 2 8 
+ 1 4 1 2 * * 
Ken legte 


£8 ''0 


and letters teſtimonial 


If caution. is given, _ extraordinary n 6 8 
n eee Stamp 0001 f 6 
For infticution to any rave of - Canterbury... 4 8 0 
Every collation is eg — 2. 8 
46" IeQurer and curate's licence — 119 4 
ariſh clerk's keeps — 115 8 
8 


gS8exton's licen ee: — 1 12 
Proctor and re- Whole fees for an — yp 201) (17111 
piſter, © of a ſailor in the king's ſervice) | ——— 0 ” 
Probate of a Will dite r Off 
For an adminiftration under 5J. in 9 Caſes! 0 7 
For an Adininiſtration under 200 in '©ther caſes} 1 1 
Ditto under 1o!!1!kwyäm 1 16 
For an adminiſtration above eee - ab 5 
A commiſſion for an e eee inſtru e 

tions and return — 110 o 
For a probate (under 201) the will ſhort ba 10 
Ditto above 201. | uy 1 — 2 14 0 
A commiſſion for a will; duryy de. — 2 8 © 
Exemplification of a in . — o 10 4 


23 9x A Exemplifying E iin 2 GH! — bY +115 of @ 
Ingtoſſing (according to length. Lin 20 1 64 
Seal | — ö — Ne. * 2 


In à will without witneſs, where the — — 
writing is to be proved by two witneſſes, - - — -- - 


the affidavit” and ſtamp 1 IS — — 10 » L 
Oaths — 0 Fg IC 4 


© 147 43s 


| Whole fees of a eee if for: have - 
copy atteſted by the regiſter ? are nl 0 


mi ot » 


Expence of having an original will aended-? Hb 
with kat affizes l 5 


Tf not, you deduct 78s 8d. remains 0 13 4 


Searching and — up the original — 0 24 
Record keeper's ſe:(ua 0 2 0 
Affidavit and ſtamps ——_ 9 0 7 8 
+ Oath and record keeper's attendancſsde— 0 4 6 
> opp of the will to lie in the room "of de - 
original, and n N o Ae —— 
© length). | ETHSUBSEE 3% 
: | Col 
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V. 


Q- 
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1 V 
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cel · 


.A marriage licence 


F ces. 


Collating by notaries :?: 

Receipts — 

Record keeper's fee attending at affizes per 
. day — — — 


Attending on delivering out the original — 
Regiſter's fees on delivery 
For a proxy to appear for en or de- 

fendant 
Drawing a declaration inſtead of an inven- 

tor 
Oath and attendance 


1 


8 


For a ſequeſtration or renunciation or admini- 


ſtration — — 
For the firſt term fee in cauſes —— - 
For every other term ſfſe:“h — 
Every judicial attendance — — 
Extrajudicial attendance — — 
For every act ſped in court, in term 
Out of court— — — 


Note, by the ſtatute of the 31 2. c. 19. 
inſtruments which before were to be on a treble 
Ts ſhall now be on a yup of 28 6d. 
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Firſt fruits. 
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Firſt fruits and tenths. . 
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f K rf tHraits.and tent hs given 1⁰ the pape, bl 4 
. Firſt fruits and tenths annexed to the crown, 


HI. Coſcerniix 168 miner "&. payment 2 Arlt Hear 


8 


CG Ws — 


and tenubs. nie 1e Wagen o Ten | 
> IV. Fin Fruits and renthy + oppropriated ts art 
5 mentation 7 of Mall Ange. — a "yo 
+ 2 | 74S 


0 + 1 Hrn fruits — ne s given 10 the pope; ” 


inis 30 £69435 SO NUI FRE Ar a * 


T. kr NATES, primitiæ, or firſt N was the 
value of evefy Tpiricual a $- By ear; which 
wth pope, claiming the diſpoſition of all ete eflaſtical liv- 
ings within chriſtendom, reſerved” out of evety- living, 
22 C5. 45.7 — R 2 9481.7 

W hit pope-Hrſ mpoſed Air fruits hiſlorians do not 
Agree. 94 Toft” 120. — — 171/00 n 

In the 34 Ed. 1, at a parliament held at Carlifle, great 
tombplaint was mide bf intolerable oppreffions'of churches 
ved monaſteries by William "Teſta (called Mala Teſta) 
and the legate of the. popr ; and pwr 22 concerning 
firſt fruits; at which parliament the king by the aſſent of 
his barbns denied the payment: — af ſpiritual 
promotions within England, which were founded by his 

dgenſtors and the nbbles and others af the realm, for 

e ſervice of God, alms, and hoſpitality. And to this 
fe he writ to the pope; and thereupon the pope re- 
Jinquiſhed his demand of firſt fruits of abbeys : in which 
parliament the firſt fruits for two years were granted 
to the king. 12 Co. 45. 

In the 50 Ed. 3. the commons complain, amongſt other 
grievances from the court of Rome, that the pope's col- 
lector that year (a thing never before done) had taken 
the firſt fruits of every benefice whereof he had made pro- 
viſion or collation ; whereas he was uſed to take firk 
fruits only of benefices vacant in the court of Rome. 


p. 2. ©. 15. 


In truth this tribute or revenue of firſt fruits was gra- 
dull by little and little impoſed by the biſhop of Rome, 
on ſuch vacant benefices as himſelf conferred and beſtowed ; 
and this was often complained of as a very great griev- 
ance ; ſo that in the council at Vienna, Clement the fifth, 
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Firſt fruits and tenths. 712 


who was made SOPs in the year 1303, for bad the receiy- 
ing thereof, and ordered the ſame to. be laid afide, and 
that the twentieth part of the {acerdotal revenues ſhould. 
inſtead: thereof be annually paid to the biſhop of Rome: 
but this not taking effect, the pope ſo retained the ſaid 
annates to his exchiequer, as that it long remained one of 
the moſt conſiderable parts of his revenue, God. Rep. 


(in Tenths, degime, are the tenth part of the yearly Va» Teaths, 

lue of all ecclefialtical livings. 4 1-2. 120, 111 | 
| Theſe tenths the pope (after the example of the high 

prieſt among the; Jews, who had of the Levites a tenth 

part of the tithes) claimed as due to himſelf by divine 

right And, this, portion or tribute was by ordinance 

yielded to the pope in the 20 Ed. 1. and a valuation then 
made of the eccleſiaſtical livings within this realm, to the 

end the pope might know and be an{wered of that year! 

revenue; ſq as, the eccleſiaftical "livings'chargeable' wit 

the ten (Which was called ſpiritual) to the pope, were 

not chargeable with the temporal tenths or fifttehths 
| Fate to the king in parliament, left they ſhould be 

loubly charged: but their poſſeſſions acquired after that 

taxation were liable to the temporal tenths or fifteenths, 

becauſe they were not charged to the other. So as the 

tenths of eccleſiaſtical livings were, not yielded to the 

pope de jure after the example of the high prieſt among 

the Jews, for then he ſhould have had the tenths of all 

eccleſiaſtical. livings whenſoever they were acquired, but | 

he contented himſelf with What he had got, 2nd never e 
claimed more: and that he might the better keep ane 8 
enjoy that which he had got, the popes did often after 

rant the ſame for certain terms to divers of the kings 
al Fete, as by aur hiſtories doth appear. 2 /. 627, 
N wats as, . BR . 


4 vas 41 
7 875 * 


II. I fruits and tenths anutxed to the crown,” | 


1. By the 25 H. 8. c. 20. M "perſen Hall be preſented Taken from the 
end nominated or. commended to the biſhop of Rome, far the bore. 
Mee of an archbiſhop or biſhop, nor ſend nor procure there for 
any bulls breeves palis or other things requiſite for an archbi/hep 
or biſhop, nor ſhall pay any ſums 7 money for annates, fit 
fruits, nor other wife for expedition of any ſuch bulls. breeves'ar 
palls ; but the Jane ſball utterly ceaſe, and no longer be wed 
{Winn Toes Zens Le gene hd EP: COS, NO 
— R 2 2. And 
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Feirſt fruits and tenths. 

2. And by the 26 H. 8. c. 3. The hing his heirs and 
ſucecſſors, kings of this realm, ſhail have from time to time to 
endure for ever, of every perſon who ſhall be nominated elected 
prefetled preſented collated or by any other means appointed to 
have any archbiſhoprick, Biſpoprict, abbacy, monaſtery, priory, 
callege, hoſpital, archdeaconry, deanry, proveſifhip, prebend, 
par ſonage, vicarage, chauntery, free chapel, or other dignity 
benefice or promotion ſpiritual, of what name nature or quality 
foever they be, or to whoſe foundation patronage or gift ſoever 
they belong, the firſt fruits revenues and profits thereof” for one 
. | | 

And he ſhall alſo yearly have united is his imperial crown 
for ever, one yearly rent or penſion amounting - to the value 
of the tenth part of all the revenues, rents, farms, tythes, 


| H.. emoluments, and of all other profits as well called 
p 


iritual as temporal, belonging to any archbiſheprich, biſhoprick, 
abbaty, monaſtery, priory, archdeaconry, deanry, hoſpital, col- 
lege, houſe collegiate, prebend, cathedral church, conventual 
church, parſonage, vicarage, chguntery, free chapel, or other 
benefice or promotion ſpiritual, of what name nature or quality 
Seever they be, within any dioceſe of this realm or in Wale, 
III. Concerning the manner of payment of the firft 
Fe 2. : +1 +, FER OO TER... - © 


1. Every perſon, before any actual or real poſſeſſion or med- 
dling with the pr ofiis of his benefice, ſhell pay or compound far 
the firſt fruits to the king's uſe, at reaſonable days, and upon 

Aud the chancellor of England and maſter of the rolls, joint) 
and ſeverally, or fuch other perſons as the king ſhall depute by 
commiſſion under the great ſeal, ſhall have power to examine 
and ſearch for the true value of ſuch firfl fruits, and to com- 
Hound for the fame, and to limit reaſonable days of payment 
thereof” upon good ſurety by writing obligatory : and if compo- 
tion be made for the ſame before the lord chancellor or maſlir 

„ then the writings obligatory or money taken fir 
the fame ſball be delivered to the clerk of the N for 
the king's uſe ; and if compoſition be made before any other per- 
ns ſo deputed by the king as aforeſja, then the "ar Hall be de- 
I vered to the treaſurer of the chamber or elſewhere as the fing 

by commiſjion under the great ſeal ſhall appoint, ſ. 3: 8 
Whoſe atquittance refpeelively all be a ſufficient diſcharge. 


f. 4. 
» 4 4 


good furetzes. 26 H. 8. c. 3 8 
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an acguittance. 1. 4. 


Flrſt fruits and tenths. 
And ſuch writings obligatory ſhall be of the ſame fct as 
writings - obligatory made by any lay perſon by authority of the 
flatute of the flaple ; and upon certificate thereof into the 
chancery, like proceſs and execution ſhall be thereupon had, as 


upon certificate of writings obligatory of the flatute of the fla- 
And the ſum of 8d (over and above the ſtamps) ſhall be 
paid for ſuch writing obligatory, and no more; and 4 d for 
And one bond only fhall be given for the ſeveral payments, 
2% bo fre: 8 | 

And perſons ſo deputed as aforeſaid ſball every fix months 
deliver to the treaſurer of the chamber, or elſewhere to ſuch 
' other commiſſioners as the king ſhall appoint, as well all ſuch 


money as all ſuch ſpecialties and bonds, by indenture to be made 


between them : and if any ſuch perſon ſo deputed, his heirs 
executors or adminiſtrators, ſhall conceal or embezil any of the 


ſaid ſpecialties or bends, and do nat deliver them according to 
the tenor of this act; he ſhall forfeit his office, and make fine | 


and ranſom at the king's will.. 26 H. 8. c. 3. ſ. 4 


245 


2. And if any perſon ſball enter into the poſſeſſion or meddle Penalty on not 
with the profits of his ſpiritual promotion before he hath paid 8 


or compounded as aforeſaid, and be convitt thereof by preſent- 
ment verdict confeſſion or witneſs, before the ſaid lord chun- 


cellor or ſuch other as ſhall have authority by commiſſion to com- 


pound for the ſame ; he ſhall be accepted and taken an intruder 
upen the king's poſſeſſion, and ſhall forfeit double value, 26 
N 


3. And in order to aſcertain the valuation, it was en- Value how te ds 


ated by the ſaid ſtatute of the 26 H. 8. c. 3. that the *ſcertained, 


chancellor of England ſhould have power to dirett into every 
dioceſe commiſſions in the king's name under his great ſeal, 
as well to the archbiſhop or biſhop as to ſuch other perſons as the 
ting ſhould appoint, commanding them to examine and inquire of 
the true yearly values of all the manors lands tenements heredi- 
taments rents tythes firings emoluments and all ether profits as 
well ſpiritual as temporal, appertaining to any ſuch benefice or 
promotion; with a clauſe to be contained in every ſuch commiſſion, 
that they Hu deduè and allow theſe deductious follywing, and 
none other, that is ſay, the rents reſolute to the chief lords, and 


all other annual and perpetual rents and charges which any 


ſpiritual perſon is bound yearly to pay to any perſon, or to give 
yearly in alms by reaſon of any foundation or ordinance, and 


all fees for fletwards receivers bail and auditors, and ſynods 
au 


and proxies; and with another clauſe to be contained in their 
common, that they ſhould certify under their ſeals, at ſuch 


* 


| lt fruits and tenths. 


days at bal be limited by the ſaid commiſſions, @s well the 
Whole and entire value a the deduftons\afareſaid.' f. 10, 11. 
Aud furthermore, ut. fees which. any erchbr/hop* bifbop or 
ether prelate of the buch is bound year i d pay id any chan- 
erllor, maſter: of the rolls; juſtices, Heri fg, or other officers, 
or. miniſters of record , for temporal. juſtice to be done orymini/tred 
vithin their dioceſe or Juriſdictions, weve" td be dedudied. by the | 
commiſſioners i in their ualuation. ſ. 30. 
In what dioceſe 4. Hyd every archbiſhoprick biſhoprick aun othin boinefic a 
to be ratz&, promotion abave ſperci fied, mall be ſe verully and ditinctly rated 
in the proper dioceſe where they be, whereſoever their Peſſeſſions 
„ , ns happen to lie. 26 UI. 8. C. 3 fz. 
Year when to 85. The year in which ibe firſt fruiu fall be. paid, fhail 
commence. begin and be accounted-immedintely after. the auridancr; and 
he profits belonging to ang archdenconty, deunty, phebend; par- 
Jonage, vicarage, or other ſpiritual p omatian, beneſier, dig- 
nity, or office during the vacation (chauntenies any t 
ꝶꝓall go to the Mace e the payer thereof 28 11. 8. 


Si l. A. ug. 

ehen EY 6. By Tha a 26 H. 8. K. * A graſs prefented e 
ing 1% 4 parſonage or dicarage not excteding rig marks. a. year | 
* De, that ts, according to the valuation then te be made), was not | 
s pay ſinſt fruits except he lived thret" gears after his admiſ- : 
au; and in ibe compoſition there wvas to be à clauſe,” that if 
ide incunibent died aoithin' _ yore * ee foould be / 
bnd I. T9956) him Av) 
Aud by the 1 El. e 4. nee een ebe ie vue N 
half a year next after the avoidance, fa as he hath received or 8 
„„ 1” apthent fraud might lumfully have. receiuad the rents and pro- / 
iets af twat: half aua, andaiefore the' end of the next half year 8 
hall die or be. lawfully.evitied. remourd or put. out by judg- . 
ment at. common law. without fraud; he his heirs executors ad- , 
mini/traters\ and ſureties hall be charged but only with: a. fourth 
part ef the firſi fruits, any bam or other matter ta tbe con- 0 
erary nottuirhHanding. And if he liv? far ono. tobole year next 7 
ter ſurh avoidarce,. und before the. em of half n + year then Y 
net ſallbeding. pd ſlidie on be '1remaved as. afircjaid x he ſhall 8 
be charged but with half of the nd! Huis. Aud if be live h 
W he end of one whole. year and uu dall; and before the end ” 
91 in elt then next: following: Mall. Ja are or be Kemoved:; i 
be hall li ehurgtd but only with three parts of theofirft fruits. 8 
od M be bull live to the end ef two whole: years, and ni * 
We lat ey evicted removed ur put out "as ae he fhall | 
pay the halt. ſ. 30, 31, 32, 33. ; 
kid aht 7. Every archlu/bop and biſhop foall Tan 8 years al. by 
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Jil fruits and tenths, Pall remain in force. 1 El. c. 4. 


Ferirtt fruits and tenths. 247 


tent: e, his, fr fruits, which ſpall commence from the time 
of reftitution of his temporalties ; and in every year he ſhall 
pay one fourth part; and if he die or be removed before the 
feur, years be expired, he Mall be diſcharged of ſ% much 'as d 
not become due or payablè at o before the time of his death or. 
removal, in like manner as the heirs executors and adminiſtrators 
of rectors and vicars ſhall be diſcharged, 6. An. C. 17, 4 oP 

8 Deans, archdeacons, prebendar jeg, 174 ather dignitaries, Heans, arehdea- 
foall compound for their firfl fruits in like. manner di fecbürs cons, prevenda- 
and vicars; and in caſe. of death or removal within the” time ves, how to pay, 
uſually allowed to rectors and Vicars for pe ment of their 2 ö 
a they Hall be in the like condition, 5 have the ſame be- 
nefit ag is allowed to reffors and wicars. 6 An. c. 2 f. 6. 

9 And whereas by the 26 H. 8. c. 3. there was, no Tenths to be de- 
proviſion for deduction of the tenths of that ſame year for duQed out of the 
which the firſt: fruits were due to be paid, whereby there ür fruits, 
became a double charge; therefore by the 27 H. 8. c. 8. 
it is enacted as follows: viz. for reformation theo, the 
king's . highneſs,, for the, entire and hearty love that his grace 
beareth to the prelates and other incumbents thargeable te the 
payment of ,the tenth and firſt fruitr, of bis excellent gre | 
is pleaſed and contented that it be enatted ;. that at the compoji- 


% 


tion, allowance and deduttion Hall be made of - the tenth part 


out of the fir}? fruits, which tenth Hall be paid to the king 
10. And all grants made to the tnivetſities or any college or Grants of exemps 
hall therein, and to the college of Eaton and Wincheſter, by any tion Pee firſt 

kings of this realm or by att of parliament, for the diſcharge. of 6 


1. 30 , 


II. By the 1 El. c. 4; Ficarages. not exceeding the yearly. what Heiner ate 


value of 101, after the rate and value upon the retaras and ex:mpted from 

borks of the rates and values for. the. firſt fruits and tenths re- 1 backe. 

maining in the exchequer ( according to the valuation made cee the 

in the 26 H. 8.) ; and parſonages not exceeding the like yearly King'a books, 

. of fs ſonia. 29. 
And the reaſon why vicarages not exceeding 10 1 ſhould - 


be freed of this charge, and parſonages of ten marks ſhould 


pay; was becauſe the vicarages in times of popery, and 
when the valuation was taken, had a great income by 
voluntary offerings, which falling to little or nothing upon 
the Jifolution of monaſteries, this favour was afforded 
them in their firſt fruits... Deege, p. 2. c. 15. 
12. And by the 5 An. c. 24. All eccleſigſtical benefices what liviogs ate 
w:th cure of ſouls, not exceeding the clear - yearly value of 50 { exempred from 


tenths, according 


by the improved valuation of the ſame, ſhall be diſcharged for fron and | 
ever from the firft fruits and tenths. 1, 1. 33 
"a E 
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to their clear 


4 But yearly values 
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| But this ſha!l not diſcharge any beriefices with cure of "fouls, 


the tenths whereof were granted away by any of her majeſty's 


predeceſſors in perpetuity. ſ. 3. That is to ſay, it ſhall not 
diſcharge them of ſuch renths, but if ſuch livings do not 


exceed the ſaid clear yearly value of 5ol by the ſaid im- 
proved valuation, they ſhall be diſcharged for ever from | 


„ é -.... >; i 
Alſo this Hall not diminiſh any annual ſum flipend pen- 
ſion or antiuity heretofore granted to any perſon, body politith or 
corporate, andcharged upon the ſaid revenices of firſt fruits 
and tenths or any part thereof ; but in caſe it ſhall ſo happen, 


that by diſcharging ſuch ſmall livings, the fir/? fruits and tenths 


which fhall hereafter be collefied in any dioceſe or dioceſes ſhall 
not be ſufficient to pay ſuch annual ſums as they now fland 
charged with, then the whole revenues of the fir fruits and 
tenths throughout the kingdom ſhall be liable to make good ſuch 
ing. during the continuance of ſucb. 5 An. c. 24. 


And for aſcertaining the ſaid clear yearly value, the biſhops 
of every dioceſe or guardians of the ſpiritualties ( ſede vacante), 


and the ordinaries of peculiars and places of exempt juriſdiction, 
were required by the ſaid aft of 5 An. c. 24. as well by the 


oaths of witneſſes, as by other lawful means, to inform them- 
felves of the clear improved yearly value of every benefice with 


cure of ſouls within their reſpective juriſdictions, the clear im- 


proved yearly value whereof did not then exceed 501, and were 


14785 to certify the ſame under hand and ſeal int» the exchequer ; 


ꝛobich certificate being made and filed in the ſaid court, was to 


aſcertain the clear yearly value of fuch benefices to be dif- 


charged. 1 


9 * 0 


* Seorrelscha- x 3. Alſo the dean and canons of the fo chapel of t George 


— wet within the caſile of IVindſor, and all the en thereof, ſhall 
i traits and be diſcharged of tenths and firſt fruits. 1 El. c. 4. 1. 35. 

er 14. Allo, nothing herein ſhall diſcharge any heſpital or the 
—_— , Poſſelſions thereof employed for the relief of poor peoples or any 
rom firſt truits ſchoad or the poſſeſſions or revenues thereof, with the payment of 


and tenths. tenths or firſt fruits. 1 El. c. 4. ſ. 40. 


1er r ꝛ0 pay firſt 15. BY the 26 H. 8. c. 17. Furmirs and !:ſzes of ary 
t.uts and tenths, nanort, lordſbips, lands, parſonages, vicarages, portions of 
"4 e ne, or other profits or commodities belonging to any a1 c- 
2 bijhef. biſhop or other prelate or ſpiritual per ſon, or ſpiritual 
body corporate or politiot, ſhalt be diſehurged of fir fruits and 
renths ; but the leſſirs and owners ſhail pay the ſame. | 
Follector of the 16. There ſhall be one collector or receiver of the perpetual 
tenths. . y-avly tenths, who ſhall be nominated and appointed by the king 
3 by letters patenis under the great ſcal. 3 C. c. 10. f. 2. 


* 


And 
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And immediately aſter ſuch nomination and appointment, and 
before he takes upon him the execution of his office, he ſhall take 
his corporal oath for the due and faithful execution of his faid 
office, before ſeven or more of the governors of the bounty of 
queen Anne for the augmentation of ſmall livings (as is here- 
after mentioned) in a general court. Id. 3 


And hr ſhall likewiſe give ſecurity to the ſaid corporation , 


to ſuch 'petſon or perſons as they in their general court ſhall 
appoint, for his true and juſt accounting for and payment of 


all and every ſum and ſums of money which he ſhall receive by - 


virtue of his ſaid office, and for the due and faithful execu- 


tion and diſcharge of his ſaid office, as the governors at a general 


court at any time before his taking' upon him the execution of his 
office ſhall order and direct. Id. 8 85 


o "WF . o x g I 
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17. And he ſhall beep his office in ſome convenient place Where he an 
within London or [We/iminſler ; and ſhall give attendance i keep his office, 
„ 12 * . and when te at» 

rectipt of the tenths, at ſuch times as the ſaid governors in their 


court hall dirett, between Dec. 25. and Ap. 30. yearly : of 
which times and place, due notice ſhall be given by the go- 
vernors in the gazette yearly one week at leaſi before Dec. 25. 
thereof every perſon concerned ſhall be obliged to take notice, 
without any fur ther notice by way of ſummons demand or ather- 


* * 


wiſe, 4 G. c. ao ſ. 2. 


tend these. 


18. By the 26 H. 8. c. 3. The ſaid tenths are to be- Times of yay- 
come duly yearly at the feaſt of the nativity of our Lord Gad. ment of the 
ſ 3 e | | \ tenths 


And by the 3G. c. 10. Vany per ſin charged with thepay- 
ment of tenths all not pay or duly tender the ſame yearly before 
the laſt day of April ſucceeding the feaſt of the nativity wherem 
the ſame hall become due; then upon certificate thereof made 
by the collector or receiver, on er before the fit day of June 
following, he Shall be allied upon his account all ſuch ſums 
as any perſons againſl whom ſuch certificates ſhall be made 


ſhould or ought to hade paid. And in every ſuch caſe, the + 


treaſurer chancellor and barons of the exchequer ſhall iſſue upon 
every ſuch certificate ſuch proceſs as to them ſhall ſeem proper 
and reaſinable, againfl every uch perſon againſl whom ſuch 
certificate ſhall be made his executors or adminiſtrators, whereby 
the ſame may be truly levied and paid to the ſaid calleclor or 


receiver. And every ſum ſo levied and paid the collector or 


receiver ſhall bring to account, and charge himſelf therewith in 
his next account. ſ. 3. : Sg 


> 


19. By the 26H.$. c. 3. and 2& 3 Ed. 6. (. 20. Forſciture on 
perſons making default in payment were to be deprived of non pay ment of 


their benefice ; and the reafon of this ſevere penalty was, 8 
becauſe upon the reſormation many clergymen ſcrupled 


and 
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and denicd to pay theſe tenths to the king, beigg as they 
ſuppofed) a duty properly due to the pepe. Degge, p. 2. 


” 


88 


25 . PL WT i 10 5 Ke N 2 Fl a 4 . EEK | 
But now by the 3 G. c. 10. perſins making default of 


EC: payment ſhall forfeit. double value of the tenths. l. 2. 
Tenths a charge 20. By the 26 H. 8. c. 3. the biſhops were charg to 
upon executor®, collect the tenths, and upon their certificate into the ex- 
adminiſtrators, $; 45+ | 1 * e 15 
and ſucceſſor. cChequer of non-payment by any incumbent, proceſs was to 
' be iſſued out of the ſaid court againſi ſueb incumbent,” his ex- 
ecutors and adminiſirators; or for inſufficiency of them, again/ 
the ſucceſſors of ſuch incumbent.c. whereby the king mig bit be 
truly anſwered and ard. CFC 
And by the 27 H. 8. c. 8. In cgſes wherebythe 72. Hall 
be chargeable to the payment of tenths. unpaid in the time or life 
Fe F bis predeceſſor, he may diſtrain ſuch goods of his. — 2 
a4 ſhall be upon the premiſſes, and retain the ſame 410 the pre- 
. deceſſor if be be alive, and if he be dead till his executors or 
adminiſtrators ſhall pay the ſame; and if the fer ſhall not 
be paid in twelve days, then he may cauſe the goods to be 
praiſed by two or three indifferent perſons to be ſworn far the 
fame; and according to the ſame ee may. ſell fo much 
thereof as. ſhall pay the ſame and alſo the reaſonable coſts that 
Pall be ſpent by the occaſion of diſtraining and appraiſing the 
fame; and if no. ſuch difireſs can, be found, then ſuch pre- 
Aeceſſor if be be alive, and if he be dead his exectttars or ad- 
miniſtrators may be compelled to the payment thereof by bill in 
chancery, or by action or plaint of debt at common law. 1, 4. 
But by the 3 C. c. 10. the bilhops are diſcharged from 
the faid collection ; nevertheleſs all former Aatutes for. the 
impoſing charging aſſeſſing and levying and the true anſwering 
end payment of the firſt fruits and tenths, not altered by the 
ſaid ſlatute of the 3 &. Hall continue in force. \ 1. 4. 
Caſe of tenths 21. And by the 7 Ed. 6. c. 4. If any promotion ſpi- 
where there 18 ritual ſhould chance to be or remain in ſuch ſort void, 
— that no incumbent. could be conveniently provided, the 
biſhops were to certify the ſame ſpecially: in which caſe 
it is enacted, that the king may levy and take all the glebe 
lands tithes iſſues or profits of ſuch bent ſice, until he be paid 
the whole arrearages of the tenfbs, 1. 11 e 
Memders of ca- 22. In cathedral churches and colleges, every diſtinét head 
thedrals and col- and member fhall pay according to his cun reſpective ſalary, 


— — P'Y and not for any others. 26 Hl. 8. c. > [."2& 20«. 
Collector to give 23. The collector ſhall give acquittances under his hand to 
deguittances. fhe perſons paying the ſame, ' which ſhall be a ſufficient di/- 

charge; for every of which acquittances ſhall be paid the ſum 


of 6d and no more. 3 G. C, 10. ſ, vr [ 1 


* 


Fteſt fruits and tent. 21 


21. Aud b Hal! on the ſame yearly into the exchequer, To pay the 
before 9. an the 1% 5 of MAY. 7 Ed. 6. C. 4. 3 G, teaths into the 
ee ee W | exchequer, 


25. And ſuch eellefar and receiver, his lands and tenements, His tate charges | 
ſhall ſland BF the true payment of ſuch-ſums as he halb able. 


y ; 


riceibe. 34 & 35 1. 8. e. 2. 13 El. . 4 : 14 L 0.7. 


F c i a ef 

85 26. And 19 officer af ; the excheguer ſpall take of. any ſuchvating his a 
collector or receiver any reuaſf d for making his account or guies counts. 

tus e in the excbeguer 1 * hain of face N an 

making fine at the king 5. wil. 26 H. 8. c. 3. I. 20. 3 


IV. Firſt fruits and tenths appropriated to the aug- 
muentation of ſmall livings. © 


1. By the 2 & 3 An, c. PR, ſhall be lawful fot the Power to eſta- 
gueen, by ber letters patents under the great ſeal, to incor porate was get mare 
juth. perſons as./he. ſhall therein nominate. or appeint, to be one therwn the fit 
body polizick and corporate, to baue a common, ſeal and perpe- fruits and tentha. 
tual ſucceſſion, and alſo at her meje/ly's will and pleaſure, by 
the ſamè or any other letters, patents, to grant limit or ſettle to 
or upon the ſaid corporation and their ſucceffers for ever, all 
the revenue of firſt fruits and yearly. perpetual temths of all 
dignities'offices benefices and. promotions ſpiritual, to be applied 
and diſpoſed of for the augmentation of the maintenance of ſich 
parſons vicars curates and miniſters officiating in any church er 
chapel where. the liturgy and rites of the church of England as 
row by law e/tablifhed ſpall. be uſed. and obſerved ; with ſuch - 
lawful porvers . authorities directions limitations and appoint- 
ments, and under ſuch rules and reſtriftions, and in ut 
manner aui form as ſball ile therein expreſſed, ſ. 1. 

But this ſhall nat afftet ang great exchange alienation ar 
incumbrance heretofore made of or upen the ſaid revenues of 


il fruits and tenths -. but the ſame, during the continuance of | 


ſuch grant exchange alienation or incumbrance, ſhall remain in 
ta < ferte as if thts act had not been made, 4 5 2. | 8 

2, And by the ſaid ſtatute of the 2 & 3 AA...C., 11. Power to ſettie 
Avery perſon having in his awn right any eſtate or intereſt in eee om on 
Pali lion reverſion. or contizgenty in any lande, or property in _ _ cotpera- 
ang geads, ſball ha ve pewer by deed inrolled in fuch manner 
aud-within ſuch. tine as. is directed by the 27 H. 8. c. 16, 


Vr inrollment_ of bargains and ales ; or by his laſt will or 


tejfoment in writing, to give and grant to and veſt in the ſaid 
corporation and their fucceſſors all ſuch his eftate intereſt er 
HITS | pr 9 
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property, or any part thereof, towards the augmentation of the 
maintenance of ſuch miniſters as aforeſaid officiating in ſuch 
church or chapel where the liturgy and rights of the ſaid church 
Hall be fo uſed or obſerved as 3 and having no ſettled 
competent proviſion belonging to the ſame; and to be for that pur 
poſe applied, according to the direction of the ſaid benefattor by 
ſuch deed or will; and in default of ſuch direction, in ſuch 

manner as by her majeſly's letters patents ſhall be appointed as 
| aforeſaid, And ſuch corporation and their ſucceſſors ſhall have 
ull capacity and ability to purchaſe receive take hold and enjoy 
fer the purpeſes aforeſaid, as well from fuch perſons as ſhall be 
fo charitably diſpeſed to give the ſame, as from all other perſons 
as ſhall be willing to ſell or aliene to the ſaid corporation any 
manors lands tenements goods or chattcls, without any licence or 
writ of ad quod damnum ; the flatute of mortmain, er any other 
flatute or law notwithſtanding. But this not to enable any 
perſon within age, or of non-ſane memory, or woman covert 

| {( without her 52 ), to make any ſuch alienation, ſ. 4, 5. 

(3 | But by the 9 G. 2. c. 36. From and after Jun. 24, 

1 | | 1736, no manors lands tenements rents advowſons or other 

hereditaments corporeal or incorporeal, nor any ſum of money 
goods chattels flocks in the publick funds ſecurities for, money or 
any ether per ſonal eflate, to. be laid out or diſpoſed of in the pur- 
chaſe of any lands tenements or hereditaments, ſhall be given 
; granted aliened limited releaſed transferred aſſigned or appointed 
or any ways conveyed or ſettled to or upon any perſon body poli- 
rick or corporate or atherwiſe, for any eflate or interefl what/o= 
ever, or any ways charged or incumbred by any perſon, in truſt 
or for the bencfit of any charitable uſes ; unleſs 2 giſt con- 
veyance appꝛintment or ſettlement of ſuch lands tenements or 
hereditaments ſums of money or perſonal eflate (other than focks 
in the publick funds) be and be made by deed indented ſealed 
and delivered in the \preſence of two or more credible witneſſes, 
twelve kalendar months at leaf! before the death of ſuch donor 
or grantor, and be inrolied in the chancery within fix kalendar 
months next after the execuuion thereof; and unleſs ſuch - flocks 
be transferred in the p'.5lick books uſually kept for the transfer 
of flicks, ſox kalendar moths at leaſt before the death of ſuch 
donor or granter; and unleſs the ſame be made to take effect 
in poſſeſſion for the charitable uſe intended, immediately from the 
mating thereef, ard be without any power of revocation reſer- 
dation truff condition limitation clauſe or agreement whatſoever, 
for the benefit of the donor or grantor or of any perſon claiming | 


under him. ſ. 1. Pg 
3. In purſuance whereof, the queen by letters patents, 


T.etters patents 


of iacorporaion. hearing date Nov. 3. in the third year of her reign, in- 


corporated 


4 
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corporated the archbiſhops, biſhops, deans, ſpeaker of the 


houſe of commons, maſter of the rolls, privy counſellors, 


lieutenants and cu/todes rotulorum of the counties, the 


judges, the queen's ſerjeants at law, attorney and folici- 


tor general, advocate general, chancellors and vicechan- 
cellors of the two univerſities, mayor and aldermen · of 


London, and mayors of the reſpective cities, for the time 
being, according to the purport of the ſaid ſtatute (unto 
whom, by a ſupplemental charter bearing date Mar. 5. 


in the 12th year of her — reign, were added, the 


officers of the board of green cloth, the queen's counſel 


learned in the law, and the four clerks of the privy coun- 


cil) to be a body corporate, by the name of the governors 
of the bounty. of queen Anne, for the augmentation of the main- 
tenance of the poor clergy: And thereby granted to them 
the ſaid revenue of the firſt fruits and tenths for the pur- 
poſes aforeſaid, under the rules and direQions to be efta- 


bliſhed purſuant to the ſaid letters patent, together with 


theſe following directions; that is to ſay, That they ſhall 
keep four general courts at leaſt in every year, at ſome 
convenient place within London and Weſtminſter (notice 
being in that behalf firſt given in the gazette, or other- 
wiſe, 14 days before); the ſaid courts to be in'the months 


of March, June, September, and December: That the 


ſaid governors or ſo many of them as ſhall aſſemble, not 
Jeſs than ſeven in number at any one meeting (whereof, 
by the aforeſaid ſupplemental charter, a privy counſellor, 
biſhop, judge, or one of the queen's council to be one) 
ſhall be a general. court, and diſpatch buſineſs by ma- 
jority of votes: With power to appoint committees, for 
the eaſier diſpatch' of buſineſs. 


And to draw up rules and orders for the better rule 


and. government of the ſaid corporation and members 
thereof ; and receiving, accounting for and managing the 
ſaid revenues; and for diſpoſing of the ſame, and of ſuch 
other gifts and benevolences as ſball be given to them for 


the purpoſes aforeſaid : which being approved altered or 


amended by the crown, and fo ſignified under the great 
ſeal, to be the rules whereby the governors ſhall manage 


the ſaid revenue, and ſuch other gifts and benevolences 


whereof the donors ſhall not particularly direct the appli- 
Cation. „ 5 | | 
And that they ſhall inform themſelves of the true yearly 
value of the maintenance of every ſuch parſon vicar curate 
and miniſter officiating in any ſuch church or chapel as 
aforeſaid, for whom a maintenance of the yearly value 


of 
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Jones patents. 
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of 80 l is not ſufficiently provided; aud the diſtances of 
ſuch churches and chapels. fm London; and which of 
them are in towns corporate or market towns, and which 
not; and how. they *are ſugplicd with preaching mini- 
e ee eee da more; than ene 
WIAG> ; +, „ 


- 


And that they: ſhall have a ſecretary and treaſurer and 


. ſuch inſerior officers. ſubtitutes, and ſervants as they ſhall 
think fit ; to be choſen by a majority ly a at a gene- 
ral court, and to continue during the pleaſute of the ſaid 

| ' 2 5 A ©, IS Le HH. i 
governors : The ſecretary and treaſuser to be firſt [worn 
at a general, court, for the due and faithful execution 0 


their offices; and the treaſurer 10 Wie for his 
{ 


faithful accounting for the manies he ſhall recgive by vir- 


Ma PL “3. bi ooo Eo ti AG 
And with power to admit into, their ſaid corporation 
all ſuch perſons who ſhall be, piouſſy diſpoſed to contri- 
bute towards ſuch, augmentation as the ſaid governors 
in a general court ſhall think fit... EA. 


. & * 


> . 


And that they ſhall cauſe to be entered in abook to be kept 
for that purpoſe, the names of ul] the contributors With 
their , ſeyeral contributions; to the end a perpętual me 
worial may be had thereof, and whereby tho treaſurer 
may be charged with the more gertajnty in his account. 
And by che 1 G. ſt. 2. C. 10, The. courts and commit- 
tees of ile ſaid gevernars ſhall have pawer to min iſſer an oath 

Ia ſacb peiſons as ſpall give them, zuformation: or bejexqmned 
P e thing , relating iu, the, execution of their fl. 
49. f 


0 
7 


Rotes and 0r4er+.,, 4, And in purſuance of the ſaid letters patents, the fol- 


mode in purſu · q as 7 
at the fait lowing rules and orders have been cftabliſhed ; 147 88 


Ai That the gugmentatians tg be, made by the {aid 
corpotation ſhall he by che way of purchale, and not by 
en on aun vive bus £35,644 

„) That the ſtated ſum to be allowed to each cure 
which ſhall be augmented be 3001 to be inveſted in a 
purchaſe, at the expence of the corpuration, , ...... 


(3) Tbat as ſoon as all the, cures not exceeding 101 


per anaum, Which are fiily qualified, ſha}l have received 
our bounty of . 2001; the goyernors ſhall then proceed to 
AVgMen thoſe gures that do pat jexcced 201 per annum; 
and ſhall augment no other till thoſe have. all receiyed 
our bounty of 2001; except in the caſas, and according 
to the limitations hereafter, named. And that from and 
after ſuch time as all the cures not exceeding 101 a year, 
which are fify qualified, ſhall haye received our vounty 
33 2 : 


* 


of 


equal, the 


ing that value, 
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of 200.1; the like rules, orders, and directions ſhall be 
from thenceforth by the governors obſerved and kept, in 
relation to cures not exceeding 201 a year, as are now in 
force and ought to be by them, obſerved and kept, in re- 


? * 


lation to cures-not exceeding 10 a year. 


o 


(4) That in order to encourage benefactions from 


others, and thereby the ſooner to compleat the good in- 
tended by our bounty; the governors may give the ſum 
of 2001 to cures, not exceeding 451 a year, where any 


* 
4 2 


thereof in lands, tithes, or rent charges. 


(5) That | the,, governors ſhall, every year, between 
Chriſtmas and Eaſter, cauſe the account of what money 
they have to diſtribute that year to be audited ;| and when 
they know the ſum, publick notice ſhall. be given in the 
gazette or ſuch other way as ſhall he judged proper, that 
they have ſuch a ſum to diſtribute. in ſo many ſhares, and 
that they will be ef to apply thoſe ſhares. to ſuch cures 
as want the ſame and are by the rules of the corporation 
qualified to receive them, where any perſons. will add the 
like or greater ſum to it or the valus in, land or tythes, 
for- any. ich. particular nr, oonttg arnelf ins go Ten 
*(6) That if ſeveral benefactots offer themſelves, the 
governors ſhall firſt comply with thoſe that offer moſt. 
(7) Where the ſums offered by other benefactors are 
qu gavernors ſhall always prefer the poorer 
living. | 1 „ „ 
1 $) Where the cures. to be augmented are of equal 
value, and the benefactions offered by others are equal; 
there they ſhall be preferred, that firſt offer. 
(9) Provided nevertheleſs, that the preference ſhall be 
ſo far given to cures not exceeding 201 a year; that the 
governors ſhall not apply above one third part of the 
money they have to diſtribute that year, to cures exceed» 


* 


(10) Where the governors have expected till Michael- 
mas what benefactors will offer themſelves, then no more 
propoſals ſhall be received for that year; but if any mo- 
ney remain after that to be diſpoſed of, in the firſt place 
two or more of the cures in the gift of the crown, not 
exceeding 101 a year, ſhall be choſen by lot, to be aug- 
mented preferably to all others; the preciſe number of 
theſe to be ſettled by a general court, when an exact liſt 
of them ſhall be brought in to the governors. 5 

(11) As for what ſhall remain of the money to be diſ- 
poſed of after that, a lift ſhall be taken of all the cures 
5 | in 


perſons will give the ſame or a greater ſum, or the value 
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Firſt fruits and tenths, 
in the church of England not exceeding 101 a” year,” 
and fo of many of them be choſen by lot, as there ſhall: 


Ain ſums of 2001 for their augmentation. , 
(12) Provided, that when all the Cures not excceding 


' 201 a year, which are fitly qualified, ſhall be fo aug- 


mented; the governors ſhall then proceed to augment 
theſe of greater value, according to ſuch rules, as ſhall 
at any time hereafter be propoſed by them, and approved 
by us, our heirs or fucceſtors, under our or their ſign ma- 


nual. 


(13) That all charitable gifts, | in "oy or _perfonal eſ- 
rates, Wade to the corporation, ſhall be ſtri&ily applied ac- 
cording to the particular direction of the donor or donors 
thereof, where the donor fhall give particular direction 
for the difpofition thereof: and where the gift ſhall be 

nerally to the corporation, without any ſuch particular 
direQion, the ſame {hall be applied as the reſt of the fund 
or ſtock of the corporation is to be applied. 

(14) That a book ſhall be kept, wherein ſhall be en- 
tred all the ſubſcriptions, contributions, gifts, deviſes or 
appointments, made or given, of any monies, or of any 
real or perſonal eſtate whatſoever, to the charity men- 
tioned in the charter, and the names of the donors there- 
of, with the - particulars of the matters ſo given; the 
fame' book to be kept by the ſeeretary of the corpora. 
A 

(15) That x memorial of the benefoctions and aug- 
mentations made to each cure ſhall, at the charge of th; 
corporation be ſer up in writing on a ſtone to be fixed in 


the church of the cure fo to be increaſed; there to re- 


main in perpetual memory thereof. f 
(6106) When the treafurer ſhall have received any ſum 

of nroncy for the uſe of the corporation; he ſhall, at the 

next general court to be holden after ſuch receipt, lay an 


account thereof before the governors : . who may order. 


and direct the ſame to be placed out, for the improvement 
thereof, upon ſome publick fund or other ſecurity, till 
rhey Wave an opportunity of laying it out in prope pur- 
198 for the augmentation of cures,. 

17 That the treaturer do account annually before 
uw a commits of the porernors, as hall be appointc! 
by a genera! court of the faid corporation; Who fill 
audit and ſtate the ame: and the faid account ſhall be 
entred in a book to be kept for that purpoſe, and ſhall be 
Jaid before the next general court aſter ſuch ltating 3 tle 
lame to be there re-cnam! ned mnt d ferinhed. 


” a (18) The 


appro! 
preſen 
benefit 
der hi 
by any 
inherit 
Vs 
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(18) The perſons whoſe: cures ſhall be augmented, 
ſhall pay no manner of fee or gratification to any of the 
officers or ſervants of this corporation, 
And by the 1 G. ſt. 2. c. 10. it is enacted, that all 
ſuch rules and arders as ſhall from time to time be by the 
governors agreed upon prepared and propoſed to the king, ge- 
cording to the true intent of the 1 letters patent and by him 
approved under his ſign manual, ſhall be as good as if they 
were e/tabliſhed under the great ſeal. ſ. 3. N 


5. By the 5 An. c. 24, All benehices, with cure of Aſcertaining the 
fouls, not exceeding the clear  improveg/yearly. value of ing to , og 


501 (as hath been aid) are diſcharged from firſt fruits meatea, 


and tenths; and the biſhops and guardians of the ſpiri- 
tualties ſede yacante were to inform themſelves of the 
ale T... y TS 
And by the 1 G. ſt. 2. c. 10. The biſhops of | every dio- 


ceſe, and the guardians 77 the ſpiritualties ſede vacante, are 


 impowered and required from time to time as they ſhall ſee. ac- 


caſſan, as well.by the oath of two or more witneſſes (which they 
or others commiſſioned by them under their hands and ſeals are 
impowered to adminiſter) as by all other lawful ways and means, 
to inform themſelves of the clear improved yearly value of | every 
benefice with cure of ſouls, living, and curacy within their ſe- 
veral dioceſes, . ar” within any peculiars or places of exempt ju- 
riſdietion within the limits of their reſpective dioceſes, or ad. 


joining and contighaus thereunto, altho the ſame be exempt from 


the juriſdichion ¶ any biſhop in other caſes, and how ſuch year- 
ly values ariſe, with the other circumfances thereof; and the 
ſame, or ſuch of them whereef they {hall have fully informed 


themſelves, from time to time, 1vith all convenient ſpeed to cer- 


ti under their hands and ſcals, or ſegls of their reſpettive cf 


fices, to the governors of the bounty. ſ. 1. 5 
Provided, that where by certificates returned into the ex- 
chequer by the 5 An. c. 24. the yearly value of any livings 


duly expreſſed and ſpecified, ſuch certificates ſhall aſcertain the 
yearly value of ſuch livings in order to their being augmented ; 
and no_new or different valuation thereof ſhall be returned to 
the ſaid governors by this act. . 2. | 


not excerding the clear yearly value of. 501 are particularly and 
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6. All agreements with benefactors, with the conſent and Agreement wh 
approbation of the governors, touching the patronage or right of eps part a 


preſentation or nomination to ſuch augmented cure, made for the 
benefit of ſuch benefattor his heirs or ſucceſſors, by the king un- 
der his ſign manual, or by any bodies polttick er corporate, or 


by any perſon of the age of twenty one years having an eſtate of 


inheritance in fee ſimple or fee tail in his own right or in the 
x Ver, II, | 8 8 ; a right 
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Agreement with 7. And where it ſhall Fall to the lot of any donative, cura- 
parrons and 5 | | 

others for a ſti 
pend, in caſe of 7% 


r r + 

Firſt fruits and tenths. 
right of his church or of his wife or Jaintly with his wife made 
before coverture' or after, or having. an. eftatt for life or for 
years determinable uon his own life with remainder in . 
ple or fee tail to any iſle of his own body, in ſuch patronage or 
71g ht of preſentation dr nopimation in poſſeſſion reverſion or re. 
mn, ſhall be good and effectual in the lau; and the ad- 


beton patronage and right of preſentation and noniination ts 


fuch augmented churches and © chaptls ſpull by veſted in ſuch be- 


\ ©... efaftors their heit's and ſucceſſors, or the ſaid bodies politich 
and corporate and their ſucceſſors, or the ſaid reſpective perſons 
92 7 aforejaid, as fully as if the ſame had been granted by the 


king under his great ſeal, and as if ſuch bodies politick or cor- 


porat? hat been free from any reſtraint, and as if ſuch other 


perfon'ſo agreeing had been ſole ſeized in their own right of 
ſuch advowſon patronage right of preſentation and nomination 
in fre fimple, and bad granted the fame to ſuch benefa#tors their 
herrs* and fuccęſſors reſpectiveſy according to ſuch agreements, 
J df IT IT 
And the\ayretments of guardians on the behalf of infants or 
zdiots, Jhall be e ectual as if the ſaid infants. or-idiots had been 
of full age and of found mind, and had themſelves entred into 
<> agreements." ſ. 9. ONES Bees © 
ut in caſe 5 fuch agreement by any parfon er vicar," the 
ſame Jhall be with the-confent and approbation of his patron and 
c ² ˙ - 0 
And in caſe of ſuch agreement made by any perſon feized in 


— 


LY 
LY 


right of his wife, the wife ſhall be a party to the agreement, 
* 8 ; "£33 *J 


and feal and execute the ſame. ſ. 11. 


And ſuch agreements with benefactors j0' made as aforeſaid, 


Hall be as effeftual for the ſupplying \cures vacant at the time of 
ſuch augmentation made v propiſed, as" for the aduawſon or 


nomination to future vacancies. © „ 


&, or chapelry to rective un augmentation, dccording to the 
les eflabliſhed or to be eſtabliſped; it ſhall be lawful for the 


augmentation by governo, before they mat? the auꝝmentation, to tren and agree 


bor, 


with" the. pairon of any donative; tmpropriatoy. of any vectory 


impFopriated without endowment of any vicurate, or parſon or 


_ vicar of any mather church, far a perpatuat yea} ly or other pay- 
ment or altswance to the er or *rurdte of furb augmented 


 danative chracy or thapelry "ard" bis fucctffors, and for "charg- 


ing with and ſubjecting ihe imprepriate rectif or the mother 
church' or vitarage thereunto, i ſuch mann h, with ſuch re. 
medres as fhatl be thought fete Aud ſuch agreements made with 
the Hing unter his fign manitlior with any bares politick or 
corparare, on any other pen auiu any eur o/. Intereſt in 
2 — CEO Jon 


MI + 
\Q. 


Firſt fruits and tenths. 
| 42 | reverſion or remainder in any ſuch im pre priate refary in 
15 4wn right or in the right of his church or of his wife, or with 
be guardian of any perſon having ſuch eflate or intereſt, or 
. 1 5 at ſon or vicar of any mother church, ſhall be as effec 
tual with reſpect᷑ to ſuch charges, as agreements made with. the 
king or _ with the ſame perſons or bodies politick or cor por ate 
touching. the patronage or right of preſentation or nomination. 


And if ſucb  impropriator other than the king, and ſuch parſon 


r e wail! mot or ſhall not make ſuch agreement with the ſaid 


governors ; the ſaid. governors may refuſe ſuch augmentation, 
and apply the mn ariſing from the bounty which ought 10 
have, been employed therein, for augmenting ſome other curt ace 
cording to the rules then in force, 1.16. _ ee” 

8: And whereas the augmentation is intended for the mainte- Capacity of mi- 
nance, not only of parſins and vicars, 'but, alſo of curates and pipe ge _— 
other mini/ters officiating in churches or chapels ; therefore, or OE Ins 


the preventing of all doubts touching the capacity of ſuch mini- 
ers who are to receive the benefit of ſuch augmentation, mis 

enafted, that when any part or portion of the firſi fruits or 

tenths ſhall be annually or, otherwiſe applied or diſpoſed f 10 

wards the maintenance of any miniſter officiating in any church 

or chapel as. aforeſaid, 7 part or portion ſhall from thence- 

forth for ever be in the like manner continued to the miniſter \ 

from time to time fo officiating in the fame church or chapel © 

and every ſuch miniſter whether parſon Vicar curate or other 

miniſter for the time being, 75 officiating in ſuch church or chapet, 

ſhall enjoy the ſame for ever. 5 An. c. 24. f. 4. 

.9., And to the end that churches and chapels may at Augmentation of 
all times be capable of receiving augmentations ; 7f'the\benefices vacant, 
governors hall, by any deed or inflrument in ꝛuriting under their 
common. ſeal, allot or apply to any church or chapel any lands 
tithes er hereditaments. ariſing from the ſaid bounty or from pri- 
vate contribution or benefaction, and ſhall declare that the ſans 
Hall be for ever annexed to ſuch church or chapel; then ies 


* 


1 1 


lands tithes and hereditaments fhall from thenceſorth be held an?! 
enjoyed, and go in ſucceſſion with fuch church and chapel for 
ever And ſuch augmentation fo made ſhall be good and efftt- 
tual to all intents and purpoſes, whether . ſuch church or chapel 
for which ſuch augmentation it intended be then full or vacant 
of an incumbent or minifler ; provided ſuch deed or inflrument 

e inrolled in the chancery, within fix months after the day of 
ir a mn. 10 K-4c 10.126, EY 

10. And all churches curacies or chapels which ſhall be aug- Benefices ava- 
mented by the governors of . the bounty, ſhall be from the time, off mented ſhall be 
ſuch augmentation perpetual cures and bentfices.; and the minis berbetuat curese 
ers duly nominated and licenſed thereunt:, and their fuccelſ3ts* 

; : 8 2 reſpectively 
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reſpectively, ſhall be in law bodies palitick and corporate, and 
ſhall have perpetual ſucceſſion by ſuch name and names as ite 
grant of fuch augmentation ſhall be mentioned, and Jhall habe 4 
legal capacity, and be enabled to take in perpetuity to them and 
their ſucceſſors all ſuch lands tenements tuhes and bereditamenti 
as. ſball be granted unto or purchaſed for them reſpectively by the 
ſaid governors, or other perſons contributing with the ſaid go- 
vernors as benefactors. And the impropriators or. patrons of 
any augmented churches or donatives for the time being and 
their heirs, and the rectors and vicars of the motber x 
uhereto any ſuch augmented curacy or chapel dath appertain and 
their ſucceſſors, ſhall be utterly excluded from having or ribeiving 
directly or indiretly-any profit or benefit by ſuch augmentation, 
and ſpall pay and allow to the miniſters officiating. in any | 2 — 
Augmented church and chapel 1 ſuch annual and other 
pbenſions ſalaries and allewances which by ancient cuſſom ir 
b othertviſe of right and not of bounty eught to be by them reſdic- 


* , 
75 ag * 


1zvely paid and allowed, and which they might by due caurſe of 

law before the mating of this af? have been compelled to pay or 8 

allow, and ſuch other yearly ſum or allowance as ſhall he agreed 
ien (if any ſhall be) between the ſaid governors and ſuch pa- 4 
tron or impropriator upon making the . augmentation ; and the . 

fame ſhall be perfeety veſted in the miniſters officiating in ſuch 25 

Ou N churc/ 75 chapel reſpectivehy, and their ſucceſſors. 1. 1 

„ |. 2. c. 10. YL F © 9 8 | e a N wo 
Provided, that no ſuch rector or vicar of ſuch mother church, 3 

e any other eccleſiaſtical perſon having cure of ſouls within the ky, 

. pariſh or place where ſuch augmented church or chapel ſhall be ay 

ſituate, ſhall hereby be deveſled or diſcharged'from the ſame; but & 

the cure of fouls, with all other parochial rites and duties (ſuch wh 

augmentation and allowances to the augmented church or chapel ab. 

Gs aforeſaid only excepted) ſhall remain in the ſame late plight ma 

| and manner as befere the making of this aft, ſ. 57. tat 

And lapſe there- 11, And if ſuch augmented cures be . to remain uoid ay 

thin that time of a fit 


of may incur, for fix months, without a nomination within | 5 
perſon to ſerve the ſame (by the per ſau having right of nomi- 
nation) te be licenſed for that purpoſe; the ſame fhall lapſe to 
the biſhop or other ordinary, and from him to the metropolitan, 
and from the metropolitan to the crown, according to the courſe 
of law uſed in caſes of preſentative livings : and the right of 
nomination to ſuch augmented cure may be granted or recovered, 
and the incumbency thereof ſhall ceaſe and be determined, in like 

manner as in a vicarage preſentative. 1 G. |. 8 
ſ. 6. . 92 8 : 

Provided, that if the perſon intitled to nominate in ſuch 

augmented cure ſha!l ſuffer lapſe to incur, but ſhall Lan — 

| Fed | Ts ore 


* 


Firſt fruits and tenths. 26x 
before advantage taten thereof 5 ſuch nominatian all be as ef 
fual as if made within fix months, altho ſo much time be 
clapſed as that the tithe of lapſe be vefled in the crown. ſ. 7. 
12. All donatives exempt from eccleſiaſtical j ur iſdiction, and Donatives how 
augmented by virtue of the. powers given by. this act, ſhall be affected by the 


_ ſubjedt to the viſitation and juriſdiction of the biſhop of the dio- Son 


. . G. ſt. 2c. ob497. 5; 3,1, LET 
But no donative ſhall be augmented withtut the conſent of 
the patron in writing. under his hand and feal, ſ. 15. 

13. 1t ſhall be lawful, with the concurrence of the gouernors, Exchanging of 
and the incumbent, patron, and ordinary of any augmented My ſettled by 
living or cure, 10 exchange all or any part of the eftate ſettled 3 cape 
for the. augmentation thereof, for any other eflate in lands or 
tithes, of equal er greater value, ta be conveyed to the ſame.uſes, 
[fared 5 

14. By the 1 G. |. 2. c. 10. All the augmentations, Regiſtry to be 
certificates agreements and exchanges to he made by virtue of tbii kept ys all ag 
att, Hall be carefully examined and antred in a book 10 be pro- the agmentz» 
vided and kept by the governors for that purpoſe : which ſaid tion. 
entries being approved at à court of the ſaid governors, and at. 


* 


tefted by the governors then preſent, ſhall be taken ta be. as re- 
cordi; and the true copies thereof, or of the ſaid entries, being 
proved by one witneſs, ſhall be ſufficient evidence in law touch- 
ing the matters contained therein or relating thereto. 1. 20. 


The number of livings capable of augmentation hath 
been certified as follows: 1071 livings not exceeding 101 
a year, which may be augmented (by the bounty alone) 
ſix times, purſuant to the preſent rules of the governors, 
which will make 6426 augmentations; 1467 livings 
above 101 and not exceeding 201 a year, may be. aug- 
mented four times each, which will make 5868 augmen- 
tations ;. 1126 livings above 20 1 and not exceeding 301 
a year, may be augmented three times each, which will 
make 3378 augmentations ; 1049 livings above 301 and 
not exceeding 401 a year may be augmented twice each, 
which will make 2098 augmentations ; 884 livings above 
401 and not exceeding 501' a year, may be each once 
augmented, which will make 884 augmeatations. 80 
that in the whole there are 5597 livings certified under 
75 a year, which will require (by the bounty alone) 
18654 augmentations, before they will be advanced to 
50 i a year each. And thereupon, computing the clear 
amount of the bounty to make fifty five augmentations 
yearly, it will be 339 years from the year 1714 (which 
was the firſt year in which any augmentations were made) 
| 8 3 de fore 
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before all the ſaid livings can exceed 501 a year. And 
if it de computed, that half of ſuch agmentations may 
be made in conjunction with other benefactors (which is 
improbable) it will require 226 years before 88 the 0 
dteaty 6 N 0 I Oy a ge e "v 


wo hop \ «64 TY 1 N IT r 
The form of a ted of gift of money, to be executed by 


the donor; as the fame hath been ſettled, and gene- 
rally uſed, fince the mortmain 400 of the 98.5 i c. 


Nana 


| 1s INDEN TURE mate . K 
in the year of our Lord- Between A. B. of ©. in 
the county of D. u "the one purt; and the governors 
, of the bounty of queen Anne for the augmentation of the main- 
" tenance* "of the poor tlergy; , the other part; WWitneſſth,' that 


FP! 55 _ aid A. B. hath given and granted, and by theſe” preſents 
a dot 


give and grant, unt th, ſaid" governors,” the fim of =— 
10 be by them diſpoſed of ' Pk out, for a perpetual dug men- 
tation of the [vicarage]' of E. in the county of F. and dioteſe 
of G. purſuant to the” rules — orders made and eftablifſhed un- 
de the * ſeal % Great Britain for the diſpeſrion of the 
faid bounty. Which ſaid ſum of = the ſaid A. B. 

doth” hereby covenant and promiſe io and with the ſaid governors, 
ta pay forthwith into the revenue of the ſaid governors, to tate 
& 7 in poſſeſſion for th? nſe and purpaſe aforeſaid, immedi ately 

rom the making hereof. In witneſs c. 

Note, this deed muſt be ingroſſed upon a fire ſhilling 
ſtamp ; and when executed, muſt be acknowledged by 
the donor, before a maſter, or maſter extraordinary, in 
chancery; and afterwards inrolled in chancery. And if 
the donor dies within 12 calendar months after the exe- 
cution of ſuch deed, the gift will be void. Nor is any 
living capable (by the prefent * of being augmented, 
which exceeds 45 U a year. = The money given muſt 
be actually paid into the governors hands, as ſoon as oy 
be after the execution of fuch deed of gift, 
Where any ' augmentation is intended with lands or- 


tithes; ſuch lands or tithes 'muſt be immediately con- 


vey 4d, by deed of bargain and ſale, to be executed in 
kränner aforcſaſd, and inrolled in chancery, ee 
to the faid act. | 


d 
y 
8 


orm 


Firſt fruits and tenths. ; 


MY "ys 


F orm Ag an dee e e now e 1 35 the ko- 
vernors, Whed any benefactor deſires #7 


"HEREAS, A. B. of C. in the 3 D. 
& bath by his deed indented, bearing date the 
2 of — - laſt paſt, and duly atteſted and inrolled 
in His majcjiy's s high court 7 chancery, given and granted unto 


the governors of, the bounty of queen Anne for the augmenta- 


tion of the maintainance of the poor clergy, the ſum of 200 1, 
for the gugmentation , the [vicatage] of E. in the county of 
F. and dioceſe of G. Now the ſaid governors do hereby pron 
miſe to give the ſum of 200 1 out of their revenue, to. be 
ded. thereto :. the whole to be diſpoſed of, and laid out, for 


He perpetual a augmentation of the ſaid [ vicarage | of E. pur- 


ſuant to the Gd and orders made and eſtabliſhed under the 
great ſeal ef G reat Britain, er the diſtribution of the ſaid 
bounty, Provided alway that the ſaid gift and grant be made 


. compleat and effeftual according to the /latute made in the ninth 


year of the reign of his late majeſty king George the ſecond, in- 
titled, An act to reſtrain the diſpoſition of lands, where- 
by the ſame become unalienable. In witneſs ꝛbheregf, the 
ſaid governors have cauſed their common ſeal to be hereunto 


affixed this — day of — i the year of our Lord 
# + +4 © E 1 bf a : 


Font. 


1. T firſt baptiſm was adminiſtred publickly, as 

A occaſion ſerved, by rivers : afterwards the bap- 
tiſtery was built at the entrance of the church, or very 
near it; which had à large baſon in it, that held the 
perſons to be baptized, and they went down by ſteps in- 
to it. Afterwards, when immerſion came to be diſuſed 
fonts were ſet: up at the entrance of Churches, 1 Sill. 


146. 
2 Edm. There Hall be u font of one b Ir other competent i ma- 


terial in every church, which ſhall be decently covered and kept, 
and not donverted to bas tſes. And the water, wherein the child 


Hall be baptized, ſhall ne not be er above e days in the font. 
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Or her 8 0 In which the child may be 
dipped. Id. 
3. Edm. The fonts ſhall be kept locked: up, for fear of 
| foreery. Lind. 247. 

For fea# of ſorcery] This was ſome vulpat ſuperſtition, 
which 2 wo ſays, it is better to ſay nothing of, than 
to explain. | 

4. By the — of the 2 Ed. 6; it was ordered, that 
the water in the font ſhould be changed | once in every 
month at the leaſt, 

And on changing the water, e was a new benedic- 
tion of it. 

5. By Can. 8r. According to a . conflitution too 

much neglected in many places, there ſhall be 4 font of fone i in 
every church and chapel where baptiſm ix to be miniftred, the 
fame to be ſet in the ancient ufual Places: in which only fort 
the miniſter ſhall boptize publickly. 


Former conſtitution] That is, — a1 enen mado 
in the nt. : 


F ornication. See  Lewaneſs. 


* * „ 


_ 


General count See Synod. 
Gilbertine monks. See — 


—b „ — 


"Glebe land. 


Every eburck to 1. NVE RV church of common right i is intitled to 
| bave a glebe, houſe and glebe. And the aſſigning of theſe, at 
the firſt, was of ſuch abſolute neceſſity, that without 
them no church could be regularly conſecrated. G4/. 
661. 
Glebe lands are 2. The fee ſimple of the glebe is in abeyancez from the 
in abryance. french bayer, to expect: that is, it is only in the re- 
membrance, expectation, and intendment of law. 1 
nfl. 342. 
And this was provided by the wiſdom of the Jaw for 
that the parſon and vicar have the cure of ſouls, and are 


2 2 bound 


Glebe lands. 265 
bound to celebrate divine ſervice, and adminiſter the ſa- 
craments: and therefore no act of the predeceſſor ſhall 
make a diſcontinuance, to take away the entry of the 
ſucceſſor, and to drive him to a real action, whereby he 
might be deſtitute in the mean time. 1 12fl. 344. 
3. After induction, the freehold of the glebe is in the Freehold thereof 
* Gib. 661. W © ge x 52 * che parſon. 
4. But yet he may not alienate the ſame: Concerning Yet not alien- 
' which, it was of ancient time ordained by a conſtitution le. 
of archbiſhop Langton as followeth; Being willing to pro- 
vide for the indemnities of churches, we do eftabliſh by the au- 
thority of this preſent council, that no abbot, prior, archdeacon, 
dean or other having any parſonage or dignity, nor any infe- 
rior clerk ſhall preſume to ſell, mortgage, infeaff de novo, or 
in any other. manner alienate (without obſerving the form of 
the canon) the © poſſeſſions or revenues of the dignity or church 
committed to them, to their kinsfalk or friends, or to any other 
 whatfoever. And if any one ſhall preſume to do contrary here- 
unto, the ſame ſhall be void; and he who fo preſumeth ſhall 
be deprived by his ſuperior o the parſonage or church which 
he hath injured, 8 within a time to be appointed by his - 
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ſuperior, he Hall reflore at his own expence without damage to 

the church, that which he ſhall have alienated. And moreover, 
he who ſhall receive any eccleſiaſtical goods, and after admoni- 
tion ſhall preſume to detain the ſame, ſhall be excommunicated, 
and not abſolued until he ſhall make reſtitution. And alſo the 
greater prelates ſhall obſerve the ſame. Lind. 149, 


Infeoſf de novo] That is, ſo as that the grantee ſhall 
take to himſelf and his ſucceſſors the fruits and profits of 
the thing granted in fee, the eſtate remaining in the 
grantor. Lind. 149. —— This was before the ſtatute of 
Quia emptores terrarum, which prohibits all ſuch grants 
1 in general. | | 


Without obſerving the form of the canon] That is, the 
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0 biſhop might not do the ſame without conſent of the 
it chapter; nor other. eccleſiaſticks, without the conſent of 
8 the biſhop. 1 Infl. 144. 3 Co. 75. | 
„ Greater prelates] That is, greater than the abbot; and 
5 ſo this conſtitution extendeth alſo to the biſhops. Lins. 
4 „ hy AT 

e And by the ſtatute of the 13 Ed. 1. ſt. 1. o. 41. Our 
1 bord the king hath ordained, that if abbots, priors, kroper s of Fo- 


ſpitals and other religious houſes founded by him 0» by 15 pro- 
genitors, do from henceforth aliene the lands given to thor 


2 — 
ku fs 


266 


in demeſne, by a writ'out of the chancery.“ 3 


Glebe lands. 


houſes by him or by Hir progenttors ; the land ſhall be taken into 


the king's hands; and holden at his "will, and the purchaſer 
fall toſs his recovery "as well of the lands as of the money 
that he paid. And if the houſe were founded by un earl, ba- 


ron or other perſon; for the lands ſy alienedy he from whom: 
or from whoſe anceſtor the land ſo alioned was given, ſhall have 
a writ to recover the ſame land in demeſne. In lile manner 
er lands given for the maintenance of a chantry, or of a light 

In a church or chapel, or other alms to be maintained, , the 
tand given be aliened: But if the land fo given for a'chantry, 


tight, ſuſtenance of poor people, or other alms to be maintained 


or dne, be not aliened, but ſuch alms is withdrawn by the 
ace of two years; an action ſball lie for the donor or his heirs, 
to demand the land ſo given in demeſne,” as it is "ordained in 


the flatute of Glouceſter for lands leaſed to do, or to render 
the fourth part of the value of the land, or more. Kenna 


If abbats, priors, keepers of huſpitals and ather religious 


harſes] Seeing this act beginneth with abbots, and con- 
cludeth with other religious houſes ; biſhops are not com- 
prehended within theſe words, for they are ſuperior to 
abbots, and theſe words [other religious houſes] ſhall ex- 
tend to houſes inferior to them that were, mentioned be- 


fore. 2 Inſt. 457. a ac Abe as 
Or other alms to be majntained] This latter elauſe ex- 
tendeth to lands or tenements given to any eccleſiaſtical. 


perſon ; that is, either religious, as abbots, or priors; or 


fecular, as parſons of churches or others, for the finding 
of a chantry prieſt, or of a light, . 
alms-deeds, or when a chantry is incorporated, and lands 


given {or maintenance of the fame. 2 fl. 459. 


And this branch being general, the ſame extendeth as 
well to biſhops and all other ſecular perſons or ecceſiaſti- 
cal, as religious, conſiſting of one ſole perſon or aggre- 
gate of many. 2 Inf. 459, * ie een 


- Statute of Glouceſter] Which is that of the 6 Ed. 1. 
c. 4. which ordaineth, that ita may let his, land to farm, 
or to find eftovers, in meat or in cloth, amounting to the 
fourth part of the very value of the land, and he which 
holdeth the land fo charged letteth it lie freſh, fo that the 
party can find no diſtreſs there by the ſpace, of two or 


| three years to compel the farmer to render'or to do as is 


contained in the writing or leaſe; the two years being 
paſſed, the leſſor ſhall have an action to demand the land 


Vet 


«Glebe lands. 
Vet fill, they might have aliened, tho“ not, of them 
ſelves, yet with proper conſent as aforeſaid: for at the 
common law, if the, biſhop.-with the aſſent of his chapter, 
or the abbot. with the aſſent of his covent, and the like, 
had aliened the land, the eſtate of the alienee could not 
have been avoided; for they having a fee ſimple, were 


not reſtrained from alienation. But now, by the ſtatutes 


of the 1 Elix. c. 19. and 13 Elix. c. 10. all gifts, grants, 
feoffments, conveyances or other eſtates, if they be con- 
trary to the tenor of the faid acts reſpectively, ſhall be 
utterly void and of none effect; notwithſtanding any con- 
ſent or confirmation whatſoever. 2 fl. 457. 1 90 

For by the 1 Elix. c. 19. with regard to biſhops, it is 


enacted, that all gifts, grants, fraſfinents, fines, or other 


canuryances or eates, to be had made done or ſuffered, by any 
archbiſhop or © biſhop, of any: honours, caſtles, manors, lands, 
tenements, or other hereditaments, being parcel of the poſſeſ- 
fions of his archbiſhoprick ar biſhoprick, or belonging ta the ſame, 
10 any perſon or perſons, bodies politick or corporate, whereby 
any eftate ſhould or may paſs from tbe ſame archbiſhop ar bi- 
bop, or any of them; otber than for ibe term of twenty-one 
years, or three lives, from ſuch time as any ſuch leaſe grant 
or - aſſurance ſhall begin, and whereupon the old accuſtomed 


yearly rent or mare ſhall be reſerved and payable yearly during 


the ſaid term of twenty ane years or three lives, —ſhall be ut- 
terly void and of none efecc . | 
And by the 13 El. c. 10. with regard to all other ſpi+ 


ritual perſons and corporations, it is enacted as followeth : 


For that long and unreaſonable leaſes made by colleges, deans 
and chapters, parſons, vicars, and other having ſpiritual pro- 
motions, be the chieſeſt cauſes of the dilapidations and the decay 
of all ſpiritual livings and hoſpitality, and the utter impoveriſh- 
ing of all ſucceſſors incumbents. in the ſame ; it is enacted, that 
all leaſes, gifts, grants, feoffments, conveyances, or other 
e/tates, to be made had done or - ſuffered, ly any maſter and 
fellows of any college, dean and chapter-of any: cathedral or col- 
legiate church, maſter or guardian of. any haſpital, par ſan, vi- 
car, or any other having any ſpiritual or ectleſiaſtical - living 
or any | houſes: lands tithes tenements or other hereditaments, 
being parcel of the poſjs/fions of any ſuch college cathedral church 


chapel hoſpital parſouage: vicarage or other ſpiritual promotion, 


or any ways appertaining or belonging to the ſame, to any per- 
ſen or perſons bodies politick, or corporate (other than far 
the, term of one and twenty years, or three lives, from 
the time that any ſuch leaſe or grant ſhall he made er grants 
ea, wrereupon the accuſtomed | yearly rent er more ſhall & 
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308 Glebe/lands. 
| 2 and payable, — jag eil rerm 7 Ball bh: woah. ons 
and of none Nn. $48 8 F 222871 

So that now they may 903 aherkits, altho' avis efas 

: as aforeſaid, Garth 0 8 term . gage one n or 
three lives. PF SO 

Exchange. D. Not by ae rule may they 3 tho! they 

? do it with like conſent ; as it was laid down in:Turther's 

caſe; T. 4% Bliz, where the parſon exchanged bis glebe 

land, and died; and tho' the ſucceſſor, by entring into 

the exchanged lands and taking the profits did bind him- 

felf for his own time- (being made before the 13 El:z.) 

it was declared, that no ſuch exchange fince the 13 Eliz. 

could be good. Yet in the chancery reports 5 C. in the 

cafe of Morgan and Clerk, we find a decree made to con- 


firm an exchange of glebe, for other lands. Site 6b. c 
Bur this is uſually my by act of parliament. 7 
But as exchanges im either of the ways abovementioned 0 
cannot be made without conſiderable expence, it- hath te 
been ſometimes practiſed (eſpecially in laying together 2 

fmall quantities of land for the ſake of incloſure and im- 
provement) for the incumbent to make an exchange during tl 
his own time, in which his ſucceſſors: alſo will find the th 
ſame advantage; until by length of time all remembrances th 
where the lands formerly lay ſhall be worn out: which aſt 
altho' it doth not operate to effect a legal title, yet no 1 
perſon being grie ved thereby, w will en never be in · gre 
quired into and diſannulled. the 
And by the 1 G. A. 2. c. 10. ade! a n hath ſet 
been augmented by the governors of queen Anne's bounty, by 
it ſhall be lawful, with the concurrence of the ſaid g0- Fr 
0 


vernors, and the incumbent, patron, and ordinary, to 
exchange all or any part of the eſtate ſettled for the aug- 
mentation thereof, for any other eſtate in lands or tithes 
of equal or greater value. 
Wage. 6. So alſo they may not commit e by ſelling wood, 
or the like; and if they do, a prohibition will be granted, 
for which there js a writ in the regiſter. G7b/. 661. 
But it hath been adjudged, that the digging of mines 
in glebe lands, is not waſte ; and accordingly, when a 
ptohibition was prayed in the 15 C. 2. by the earl of 
Rutland, it was denied; for, ſaid the court, If this were 
accounted waſte, no mines that are in glebe lands could 
OI 1 Lev. 107. 1 Sid. 152, 
NS lebe lands in the hands of the parſon ſhall not pa 
F cats ents to the vicar, tho* endowed generally of the E 


lands. 
| all lands within the pariſh z nor being in the hands of the 
vicar, 
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Glebe lands. LO. 369 
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lands; he ſhall pay the tithes thereof to his leſſee. Gif. 
661, »EQDU Y Eine) 

8. By the 28 H. 8. c, 11, en incumbent Pall die 0 
and 1e his death hath cauſed any of his glebe 225 to be ng 285 
mgnured and ſown at his proper caſis and charges with any corn 
or grain; in ſuch—cafe every ſuch intumbent may © make his : 
teſtament of all the profits of the corn growing upon the ſaid 
glebe lands ſo manuned and fawn,” ſ. 65. 

But if his ſucceſſor is inducted before the ſeverance 
thereof from the ground, the ſucceſſor ſhall have the tithe 
thereof; for altho” the executor repreſent the perſon 7 
the teſtator, yet he cannot repreſent him as parſon, in- 
aſmuch as another is inducted. 1 Noll's Abr. 655. 

_ Otherwiſe, if the parſon dieth after ſev-rance from the 
ground, and before the corn is carried off; in this caſe, 
the ſucceſſor ſhall have no tithe : becauſe, tho' it was not 
ſet out, yet a right to it was veſted in the deceaſed parſon 
by the ſeverance from the ground. The ſame is true in 
caſe, of deprivation, or reſignation, after glebe ſown : the 
at the time of his coming in; otherwiſe if ſevered. 
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GRATE is ſometimes uſed for a faculty, licence, 'or 
— diſpenſation ; but this ſeemeth to be only in caſe 
here the matter, proceedeth as it were ex gratia, of grace 
and favour; and not where the licence or diſpenſation is 
granted of courſe, or of neceſſity. Ayl. Par. 353. 
Las kan Ee . FER) % Sail. 
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2 dae that among proteſtants hereſy is is taken 


to be a falſe opinion repugnant to ſome point 
Gocbrine clearly revealed in ſcripture, and either abſolute-, 


ly eſſential to the chriſtian faith, or at W of * high 


importance, 1 Haro. 3. 
But it is impoſſfible to ſet down all *. pertteviat errors 


which may properly be called heretical, concerning which 
there are and always have been ſo many intricate diſputes: 
However the following ſtatute of the 1 El. c. 1. which 
erected the high commiſſion court, having reſtrained the 
ſame from adjudging any points to be heretical, but ſuch 
as are therein expreſſed ; it hath been ſince generally hol- 
den, that altho” the high commiſſion court was aboliſhed 
by: the: ſtatute of the 16 C. I. c. 11, yet thoſe rules will 
be good directions to eccleſiaſtical courts in relation, to. 
hereſy; 1 Haw. 4. 

By which ſaid 7 of the 1 El. 6. 1. it is enacted as 
followeth: Al ſuch juriſdiftions pri — fſuperiarities and 


pre- 


Fu. Ralf, real! is that book which! caitaiheth wy 
that was 15 be fan ng by the quire at bp > maſs; the' 
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all manner of herefies {chi ms; abuſes offences. 
contempts and ls CRE LEE 2 15 75 25 2 
to the imperial crown of this realm. ſ. 17. 

Aud fuch perſons to whom the queen ſhall. by, letters patents 
under the great ſeal give authority to execute any Juriſdifion, 
ſpiritual, Mall not in any wiſe have power to adjudge any mats. 
ter or ca we to be hereſy, but only ſuch as beretofore have been 
adjudged 10 be hereſy, by the authority of . the. canonical ſcrip- 
tures, or by ſome of the Arft four general councils, or by any 
other general council wherein the ſame. was declared hereſy by 
the expreſs and plain words of the ſaid canonical ſcriptures, ar 
lach as hereafter ſhall be judged or determined to be hereſy, 

| by the high court of par lament, with the . of the clergy 
in the convocation., ſ. 30. 
And this is the firſt boundary that was ſet to the extent 
4 of hereſy as to the matter thereof, what Pad ſhall ) be ad- 
6 judged hereſy. 1 H. H. 406. 
p The ground of making which limitation was a retro- 
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be 
ſpect to the times of poperys, in which every thing was '* 
gt hereſy, that the church of Rome thought fit to, 1 
— | call-by that name, how far foeyer in, its own, nature from = 
- being fundamental, or from being contrary. to the goſpel Tr 
_ and the ancient 8 en of the catholick church; ſuch as Mi 
: ſpeaking againſt pilgrimages, againſt the worthip of images, = 
25 againſt Me neceflity of auricujar Fa 0On, and the like, i% 
it Gt 5535 8 1 
＋ Latsch that the canon law reckons up p58 ai eight 1 
os different ſorts of hereſy. Hl. Par. 290. | KM 
oh 1 he act indeed is not To: particular, and certain, as 1 
5 might have been wiſhed; for according to the inclination, "5 
"rs of the judge, poſſibly 5 would; determine that to be * 
ch hereſy by. the canonical ſcriptures- which. is not at all 9 
81 hereſy, nor contrary to the canonical ſcriptures; ; but. how- 6 
ich ſever, it brought hereſy. to. a greater certainty than be⸗ b: 
the fore, 1 H. H. . | 1 
ich 2. Lord Hale fays ; "Before the time of Richard tharouet of the is 
ol- ſecond, that is, before any acts of parliament were maden dest 1 1 
ned about deletteßs, it is without queſtion, that in a conßypooo 1 
vill cation of the clergy or provincial ſynod, they might and 
to frequently did here in England pioceed to the ſenteneing 
5 of hereticks. 1H H. 399. 
d as 555 8 e oo 
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os of the or- I 


dinary. 


Hereſy. 


Mr Hawkins ſays; It is certain that the convacation 
may declare what opinions are heretical : but it hath been 
queſtioned of late, whether they have power at this day 
to convene and convict the heretick, 1 Hew. 4. 


And Dr Gibſon faith ; How far the convocation of each - 


vince, which had once an undoubted right to convict 


and puniſh hereticks in a ſynodical manner, doth ſtil! 


retain or not retain that authority, he will not preſume 
to ſay; until the judges ſhall be clear and final in their 
opinions, and that point ſhall have received a judicial 
determination. Grbſ. 353. 

The dioceſan alone, as to eecleliafticht Aarifutes, 
may doubtleſs proceed to ſentence herefy. I H. H. 392. 
1 Haw. 4. 


And ſo weh he have Sand at common law, be- 


fore any ſtatute for hereſy was made. 3 Iaſt. 39. 

But it is ſaid, that no ſpiritual judge, who is not a 
diſhop, hath this power. 1 Haw. 4. 

And it hath been queſtioned, whether a conviction be- 
fore the ordinary where a ſufficient foundation, whereon to 
ground the writ de hæretico comburendo, as it is agreed that 
a conviction before the convocation was. 1 Hew. 

For anciently, the temporal courts would not uſually 


burn the offender, without a ſentence from a provincial 


Power of the 
temporal couats. 


ſynod. 1 H. H. 392. 
4. It is certain, that a man cannot be proceeded againſt 


at the common law in a temporal court merely for he- 


reſy; yet if in maintenance of his errors he ſet up con- 
venticles and raiſe factions, which may tend to the diſturb- 


ance of the publick peace, it ſeemeth that he may in this 


reſpect be fined and impriſoned upon an indictment at the 
common law. 1 Haw. 4. 

Alſo a temporal judge may incidently take knowledge, 
whether a tenet be heretical or not: as where one was 
committed by force of the ſtatute of the 2 H. 4. c. 15. 
(which is now repealed), for ſaying that he was not 
bound by the law of God to pay tithes to the curate ; and 
another, for ſaying that tho' he was excommunicate be- 
fore men, yet he was. not ſo before God ; the temporal 


courts, on an habeas corpus in the firſt caſe, and an ac- 


tion of falſe impriſonment in the other, adjudged neither 
of the points to be hereſy within that ſtatute ; for the 


| 2 courts will examine all things which are ordained 


oy atute. 1 Haw. 4. 
Alfo in a guare impedit, if the biſhop. plead that he re- 
fuſed the clerk for hereſy ; it ſeems that he muſt * 
e 


—_— 


1 the particular point, that it may appear to be heretical 

n to the court wherein the action was brought, which having 

y cognizance of the original cauſe mutt by conſequence have 
a power as to all incidental} matters neceſlary for the de- 

h termination thereof, 1 Haw. 4. | 

+ But if a perſon be proceeded againſt as an heretick in 

1 the ſpiritual court pro ſalute anime, and think himſelf ag- 


e grieved, his proper remedy ſeems to be to bring bis ap- 
ir peal to a higher eccleſiaſtical court, and not to move for 
al a prohibition from a temporal one, which as it ſeems to 
| be agreed, cannot regularly determine or diſcuſs, what 
S, ſhall be called hereſy. I Haw. 4. RET. 
2. 5. There is no doubt, but that at the common law How puniſbable. 
one convicted of hereſy, and refuſing to abjure it, or fall- 
e ing into it again after he had abjured it, might be burned 
85 by force of the writ de bæretico comburendo, which was 
8 grantable out of chancery upon a certificate of ſuch con- 
viction; but it is ſaid, that he forfeited neither lands nor 
e- goods, becauſe the proceedings againſt him were only 
to pro ſalute anime. But at this day, the ſaid writ de hære- 
= tics cambur endo is aboliſhed by the ſtatute of the 29 C. 2. 
c. 9. and all the old ſtatutes which gave a power to arreſt 
ly or impriſon perſons for hereſy, or introduced any forfei- 
al ture on that account, ate repealed : yet by the common 
6 law, an obſtinate heretick being excommunicate, is ſtill 
1ſt liable to be impriſoned by force of the writ de excommuni= 
E cata capiendo, till he make ſatisfaction to the church, 1 
n- Haw, 45 5 N 
N By which ſaid ſtatute of the 29 C. 2. c. . it is enact- 
his ed that the writ commonly called breve de hæretico combu- 
the rendo, with all proceſs and proceedings thereupon in order ta 
the executing ſuch writ, or following or depending thereupon, 
ge, and ail puniſbment by death, in purſuance of any eccleſiaſticai 
vas cenſures, ſhall be utterly taken away and aboliſbed. ſ. 1. 
15. Provided, that nothing in this act ſhall extend to take away 
not or abriage the juriſdliction of prote/tant ar chbi/bops or biſhops, 
ind er any other judges of any eccleſiaſtical courts, in caſe of atheiſm, 
be- b:aſphemy, hereſy, or ſchiſm, and other damnable doctrines and 
ral opinions; but that they may proceed to puniſh the ſame ac- 
ac- cerding to his majejty*s eccleſiaſtical laws, by excommunicuation, 
her deprivation, degradation, and ether eccleſiaſtical cenſures, not 
the extending to denth, in ſuch ſort, and na other, as they might 
ned babe done before the making of this act. ſ. 2. | | 
As they might have dome before the making of this att] Up- 
325 on the abrogati f all the ancient ſtatut ade againſt 
h | e abrogating of e ancient ftatutes made agai 
of hereticks, the cognizance of hereſy and puniſhment of 
the You, II. PT __- heretcks 


= —— y—_ — ä * 


— ye 


1 
i 
. 
f 
If 
t 
N 
. 
i! 
N 
! 
is 
i 
. 
1 
: 
i 
. 
1 


3 ——— 


— m — 
—— eee Aeon 


[ 
| 
i 
| 
7 


1 
0 
þ 
| 
| 
[2 
: 
f 
| 
| 
| | 


r CREE nn COR INT I CE SIR Ion ep norg 


— 2 
——— 
” 


— 
— 4 
— - 
—— 2 — — > 


— I 


PR 
———— — 
ho 


_ 
— IONIC nag 


= . 
— — — — — — 


r 


Hereſp. 
hereticks returned into its ancient channel and þounds ; 
and now belongs to the archbiſhop, as metropolitan of 
the province, and to every biſhop within his own proper 
dioceſe, ' who are to puniſh only by eccleſiaſtical cenſures. 
And fo (ſaith lord Coke) it was put in ure in all queen 
_ Elizabeth's reign; and ſo it was reſolved by the chief 
Juſtice, chief baron, and two other of the judges, upon 
_ conſultation in the g Fa. in the caſe of Legate the heretick, 

_— 353- ä 
ut as no perſon can be indicted or impeached for he- 


reſy before any temporal judge, or other that hath tem- 


poral juriſdiction; ſo if a heretick be convicted of hereſy, 
and recant, he may not be puniſhed” by the eccleſiaſtical 
law : as was reſolved in the 9 Ja. in the caſe of Nicholas 


Fuller. Gibſ. 353. 


. 
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H* RIOT, in the ſaxon heregeat, from here, an army, 
s and geat, a march or expedition; was firſt paid in 
arms and horſes, to the lord of the fee. It was the prac- 
tice allo to have a heriot paid to the pariſh prieſt; which 
was commonly the beft or ſecond beſt horſe of the de- 
ccaſed, led before the corps, and delivered at the place of 
ſepulture. Dalr. Feud. 54. Ken. Par. Ant. Gloſs. 
And this was in the name of a mortuary or corſe pre- 
ſent: and ſo it was injoined by a conſtitution of archbi- 
ſhop Winchelſea, that if a perſon at the time of his death 
had two or more quick goods, the'firſt beſt ſhould be 
given to him to whom it was due {that is, to the lord of 
the fee); and the ſecond beſt ſhould be reſerved to the 
church where the deceaſed perſon- received the ſacraments 
Whilſt he lived. Lind. 184. N 
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Holidays. 


1. D the 5 & 6 Ed. c. 3. Foraſmuch as at all 
| times men be not ſo mindful to laud and praiſe God, 
ſe ready to reſort and hear God's holy ward, and to come to tie 
e þaly 


r A ct. ls es 


innoces 
tuefday 
and cos 
labour, 

Ant 
diveefes, 


Holidays. 


holy cammunion and other laudable rights which are to be. o- 


wrved in every chriflian congregation, as their bounden dut 
dath require; therefore to call men io remembrance of their duty 
and to help their infirmity, it hath been wholeſomely provided, 
that there ſhould be ſome certain times and days appointed, 
wherein the chriſtians ſhould ceaſe from all other kind of labours, 
and ſhould apply themſelves only and wholly unto the aforeſaid 
holy works, properly pertaining unto true religion; the which 
times and days ſpecially appointed for the ſame. are called holi- 
days, not for the matter. and nature either of the time or day, 
nor. for. any of the ſaints ſake whoſe memories are had on thoſe 
days (for fo all days and times conſidered are God's creatures, 
and all of like halineſs ), but for the nature and condition of 
thoſe godly and holy works wherewith only God is to be honoured, 


and the congregation to be edified, whereunto ſuch times and 


dajs are ſanctiſied and hallowed, that is to ſay, ſeparated from 
il profane uſes, and dedicated and appointed not unto any ſaint 
or creature, but only unto God and his true worſhip ; neither is 
it to be thought, that there is any certain time or definite num- 
ber of days preſcribed in holy ſcripture, but that the appointment 
both of the time, and alſo of 'the number of days, is left by the 


authority of God's word to the liberty of Chrift's church, to be 


determined and aſſigned orderly in every country, by the diſcre- 


lion of the rulers and miniſters thereof; as they ſhall judge ml 


expedient to the true ſetting forth of God's glory, and the edi- 
fication of their people + it is therefore enatted, that all the days 
hereafter mentioned ſhail be kept and commandtd to be fett 


, bolidays, and none other, that is to ſay, all ſundays in 


the year, the days of the feaſt of the circumciſion of our Lord 
Jeſus Chriſt, of the epiphuny, of the purification of the bleſſed 
virgin, of St. Matthie the apoſtle, of the annunciation of the 
Med virgin, of St. Mark the evangeliſt, of St. Philip 
and Jacob the apoſtles, of the aſcenſion of our Lord Feſus 
Chrift, of the nativity of St. John Baptiſt, of St. Pur 
the apoſile, of St. James the aprſile, of St. Bartholomew 
the apoſtle, of St. Matthew the apoſtle, of St. Michael the 
archangel, of St. -Luke the cvangeliſt, of St. Simon and 
Jude the apoſtles, of all ſaints, of St. Andrew the apoſtle, 
ef St. Thomas the apoſtle, of the nativity of our Lord, of St. 
Stephen the martyr, of St. Fobn, the evangeliſt, of the holy 
innacents, monday and tueſday in eaſter week, and monday and 
tuefday in whitſun week ; and that none other day ſhall be kept 
_ commanded to be kept holy, or to al/tain from lawful bodily 
abour, ſ. 1. 


And it ſhall be lawful to all archbiſpots and biſhops in their 


diocgſes, and to all other having eccleſteiſbirul or jpiritual juriſ- 
DOE EL EY © widen 
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Feaſts, 


didtion, to inquire of every perſon that ſhall end in the pre. 
miſſes, and to puniſh every ſuch offender by the cenſuras of thi 
church, and to injoin them ſuch penance as the ſpiritual judge 
by kis diſcretion ſhall think meet and convenient. . 

rovided, that it ſpall be lawſul for every huſbandman, la- 
bourer, fiſherman, and every other perſon of what eflate degree 
or condition he be, upon the holidays aforeſaid, in harveſt, or 
at any other time in the year when neceſſity ſhall require, ta 
labour, ride, fiſh, or work any kind of work, at their free 
goulls and pleaſure. ſ. 6. | ; 
Provided, that it ſhall be lawful to the knights of the right 
honourable order of the garter, to heep and celebrate ſolemmiy 
the {ef of their order, commonly called St. George's feaſt, 
yearly on the 22, 23, and 24th days of April and at ſuch 
other times as yearly ſhall be thought convenient by the king and 
the ſaid knights of the ſaid honourable order. |, 7. 


his act was repealed in the firſt year of queen Mary; 
and in the firſt of queen Elizabeth a bill to revive the ſame - 


was brought into parliament, but paſſed not ; ſo that the 
repeal. of queen Mary remained upon this act till the firſt 
year of king James the firſt, when this repeal was taken 
off.. In the mean while, the kalendar before the book of 
common prayer had directed what holidays ſhould be ob- 
ſerved ; and in the articles publiſhed by queen Elizabeth 
in the ſeventh year of her reign, one was, that there be 


none other holidays obſerved, beſides the ſundays, but 


only ſuch as be ſet out for holidays as in the ſaid ſtatute 
fthes5 & 6 Ed. 6. and in the new kalendar authorized 
by the queen's majeſty : who appears in other inſtances 


(as ſhe did probably in this) to have greatly diſliked the 


parliament's intermeddling in matters of religion, the or- 
dering of which ſhe reckoned one great branch of the 
royal ſupremacy. Gibſ. 245. | 

2. Rubrick before the common prayer. A table of all 


the feaſts that are to be obſerved in the church of England 


throughout the year. All ſundays in the year, the cir- 
eumci/ion of our Lord Jeſus Chriſt, the epipbany, the conver- 
n of St. Paul, the purification of the bleſſed virgin, St. 
Matthias the apofile, the annunciation of the bleſſed virgin, 
Sz. Mark the evangelijt, St. Philip and St. James the apo- 
files, the aſcenfion of our Lord Feſus Chrif?, St. Barnabas, 
the nativity St. 25 the Baptiſi, St. Peter the apoſile, St. 
James the apaſtle, St. Bartholomew the apoſile, St. Matthew 
the ap:/ltz, St. Michael and all angels, St. Luke the guange- 
fi/t, St. Simon and St. Jude the apo/ies, all ſaints, St. An- 
Few the apoſtle, St, Thomas ihe apo/ile, the nattoity of our 


Lore, 


= -Holidays:; 
Lord, St. Stephen the martyr, St. Fahn the 'evangelift, the 
haly innocents, monday and tueſday in eaſter week, monday and 
tueſday in whitſun week. 1 Py 

Tn this table it is obſervable, that all the fame days are 

repeated as feaſts, which were enacted to be holidays 
by the aforeſaid ſtatute; and alſo theſe two are added, 
viz. the converſion of St. Paul, and St. Barnabas, which 
erhaps were omitted out of the ſtatute, becauſe St. 
Paul and St. Barnabas were not accounted of the number 
of the twelve, But in the rubrick which preſcribeth the 
leſſons proper for Holidays, thoſe two feſtivals are ſpecifted 
under the denomination alſo of holidays, But their eves 
are not appointed ee kalendar, as the eves of the 
others are, to be faſting days. 

3. By Can. 72. No miniſter ſhall; without the licence 
and direction of the biſhop under hand and ſeal, appoint 
or keep any ſolemn faſts, either publickly, or in any pri- 
vate houſes, other than ſuch as by law are, of by publick 
authority ſhall be appointed, nor ſhall be wittingly prefent 

at any of them; under pain of ſuſpenſion for the firſt 
fault, of excommunication for the ſecond, and of depo- 
ſition from the miniſtry for the third. | 

By the 2 & 3 Ed. 6. c. 19. Albeit the king's ſubjecti 
notu having a more perfect and clear light of the goſpel and 
true word of God, ibro the infinite mercy and clemency of al- 
mighty God, by the hands of the king's majeſty, and his moſt 
noble father f famous memory, and thereby percetving that one © 
day or one kind of meat of it ſelf is not more holy, more 
pure, or more clean than another; yet foraſmuch as divers of 
| the hing's ſubjefts, turning their knowledge herein to ſatisfy 

their Hag, have of late times more than in times paſl 
broken and contemned ſuch abſtinence which hath been uſed in 
this realm, upon the fridays and ſaturdays, the embring days; 
and ather days commonly called vigils, and in lent, and other 
accuſtomed times : the king's majeſly, conſidering that dus and 
godly ab/tinence is. a mean to virtue, and conſidering alſo ſpe- 
cially that fiſhers and men uſing the trade of living by fiſhing 
in the ſea may thereby the rather be ſet on work, and that 
by eating of fiſh much freſh ſhall be ſaved and increaſed; and 
alſo for divers other confiderations and c:mmoditics of this 
realm, doth ordain and enact with the aſſent of the lords ſpi- 
ritual and temporal and the commons in this preſent parliament 
aſſembled, that all manner of /latutes laws conſtitutions and 
uſages, concerning any manner of faſting or abſtinence from 
any kinds of meats, heretofore in this realm made or uſed 
ſhall laſe their forte and ſtrength and be void and of none fees. 
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| have power to inqui 


. cafes of treſpaſs, ar: other offence againſt the peace: Half 


aft have authority to hear and determine, the ſame. f. 6. 


Holidays. 


Aud alſs that no perſon ſhall willingly and wittingly tat any_ 


manner of fleſh upon any friday or ſaturday, or the embring 


days, or in lent, nor at any. other day commonly reputed as 4 


fiſh day, wherein it bath been commonly uſed to cat fiſh and not ; 


flaſb ; en pain of 10 5, for the firſt offence, and impriſonment | 


for ten days, and during the time of his impriſonment to ab- 


Alain from eating any manner of fleſh; for the" ſecond offence 
20 5, and impriſonment twenty days, and during the time of 


his impriſonment to abſlain from eating any manner 7 fieſh : 


and ſo like pain and impriſonment, as often, as he ſhall after- 


wards offend. 4; 2, Z+ 1 15 £06 TEES * . 
Asd the juſtices of: gaol delivery, and e, the peace, ſhall 
| re of, hear, and determine the ſame; as in 


0 

wh:< forfeitures ſhall be to the Ting, end be eflreated into "4 
exchequer, as other fines for any treſpaſs or other offence ' 
againſt the peace ; and half to him that will ſue in any of the. 
king's courts of record. 1:4... oo: 5 

Proviſled, that this flatute hall not extend to any perſon 
rhat bath ovtained any licence of the ting; nor te any perſon. 
being in great age, and in debility and weakneſs thereby 7 
10 any perſon being fick or notably burt, without fraud or copin, 
during the time of his ſickneſs; nor te any woman being with 
cÞild, or tying in child ted, for eating, of ſuch one kind of Hab 
«s ſhe hall have great luſt unte; nor to any perſon being in 
riſen, for any other, offence than againſt this act; nor to any. 
that ſpall be the fing's tieutenant deputy or captain of any of bis 
majejty's army hold ar fortreſs, Aut the fame themſelves may eat 


 /igfh, and licenſe their ſoldiers io do the. ſame, in time pro- 


Vu bited, upen the want and lack of other kind of victual; nor 
ta S Laurence even, St Mark's day, or any other day or even. 


being abrogate ; neither. is any ſuch as heretofore have obtained 


* 


any Lcence in due form "of the archbiſhop of Canterbury. I Ha 


And all archbiſhops, biſhaps, archdeacons, and their officers 


all have power te inquire of offenders in the premiſſes.- and 
preſent the ſame to ſuch, from time to time, as by virtue of this 


Provided, that no perſon be molgſtad en this a except be be. 
accuſed, convented, or mdifted, within three months after the 
Hence committed. . 7 5 5 . 
By the 5 & 6 Ed. 6. c. 3. Every even or day, next ga- 
ing before any of the aforeſaid days of the feaſts of the nati- 


* 


wity f our Lord, of eafler, of the aſcenſion of our Lord, 
fenteco/t, and the purification, and the annunciation of the 
efureſaid bleſſed virgin, of all ſaints, and of all the ſaid feaſts 
of the apaſiles (other than of $1 Fobn the evangeli/l, and * 71 
8 d 19 
© \% 


* 


ed 
” 
« 
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V and Jacob) ſhall be faſted, and commanded to be kept and 
obſerved; and none other even or day ſhall be commanded to be 


fajled. £2. 


And it fhall be lawful to all archbiſhaps and biſhops in their | 
dizceſes, and to all other having eccleſiaſtical or ſpiritual juriſ- 


dittion, to inquire of every perſon that ſhall offend in the pre- 


miſſes, and to puniſh every ſuch «offender by the cenſures of the 
church, and to injoin them ſuch penance as the ſpiritual judge by 


his diſcretion ſhall think meet and convenient. ſ. 


Provided, that his act ſhall not extend to abrogate or tate 
away the abſtinence ſrom fleſh in lent, or on fridays and ſatur- 
days, or any other day which is already appointed ſo to be kept, | 
by virtue of the aforeſaid att of the 2 & 2 0 ©: 66s. 


ſaving only of thoſe evens or days whereaf the 

lowing is abrogated by this ſtatute. ſ. 4. 
And provided, that when any of the ſaid feaſts (the evens 

whereof be by this flatute commanded to be obſerved and kept 


aliday next fel- 


faſting days) do fall upon the monday ; then the ſaturday next 


before, and not the ſunday, ſhall be commanded to be faſted for 
the even of any ſuch fraſi or holiday. 1. 5. 45 


Otber than of St Fohn the evangeli/t, and of Philiþ and 
Jacob]! The one of which falleth within the chriſtmaſs 
holidays; and the other within the paſchal ſolemnity, be- 
twixt eaſter and whitſuntide, G1b/. 252. 3 FW 
By the rubrick, the table of vigils and faſts and days of ab- 
ſtinence to be obſerved in the year, is as followeth (which 
altho' not in words, yet in ſubſtance is the ſame, with 


what is above expreſſed in the aforeſaid ſtatute;) viz. the 


evens or vigils before the nativity of our Lord, the purification ef 
the bleſſed virgin Mary, the annunciation of the bleſſed virgin, 
eaſter day, aſcenſien day, pentecoſl, St Matthias, St Fm 


Baptiſt, St Peter, St James, St Bartholomew, St Matthew, 


St Simon and St Jude, St Andrew, St Themas, all ſaints. 


And if any of theſe feaſts fall upon a monday then the vigil or 


faſt day ſhall be kept upon the ſaturday, and not upon the ſun- 
day, next before it. 0 | 


 Vieils] Vigil was fo called à vigilits, becauſe there- 

upon people were not only to faſt, but to watch or wake 
by night, and pray. Gif. 252. | 2 
' And by the rubrick aforeſaid, the days of faſting or 

abſtinence are as followeth : 1. The forty days of lent; 
2. The ember days, at the four ſeaſons ; being the wedneſday, 
Friday, and ſaturday, after the fir/t ſunday in lent, the feaſt 
of pentecof?, September the fourtronth, and Dece:nber the thir- 
tenth, 2. The three regation dars; being the monday, tieſ- 
| I + day, 
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day, and wedneſluy, before holy thurſday or the aſtenſion of aur 
Lard. 4. All the fridays in the year, except chriſtmas day. 


' The ember days] Ember days were faſts obſerved in the 
church very early; and particularly by the church of 
England in the Saxon times, who called them ymbryne da- 
gas, from whence (and not from embers, or from the greek 
ngzt,” as ſome have conjectured) our name of ember days 
is to be derived. The Saxon embryne (ſays Dr. Marſhal) 
ſignifies a circle, a circuit, or courſe; and therefore they 


may be not improperly called the circular faſts, or faſts in 


courſe, being obſerved in the four ſeaſons on which the 
circle of the year turns, and accordingly called by the 
canoniſts jejunia guatuor temporum, or faſts of the four 
quarters of the year. Grbſ. 252. 


 Rogation days] Dr. Grey ſays, the rogation days were 
ſo called; from the extraordinary prayers and ſupplica- 
tions which, with faſting, were at this time offered to 
God by devout chriſtians. Grey Abr. Cod. 101. 


But Dr. God{phin ſays, the rogation days had their 


name, from certain rules or ordinances fer abſtinence or 
days of faſting, which the biſhop of Rome recommended 
to be obſerved by the weftern churches, before that he aſ- 
ſumed the power of compulſion; and which therefore he 


called by the gentle name of rogation: and thence the 


week of abſtinence, a little before the feaſt of pentecoſt, 
was called the rogation week, the time of abſtinence be- 


ing appointed at the beginning by that ordinance which 


was called rogatro, and not lex, decretum, /tatutum, or the 
like. God. 129. | ; c 

By the 5 El. c. 5. intitled, An act touching political 
conſtitutions for the maintenance of the navy; For the 
maintenance of the navy, and for the ſparing and increaſe of 
Hieſh victual, it ſpbull not be lawful to any perſon ts eat any 
fieſh upon any days now uſually obſerved as fiſh days; on pain 
1 [20s or ene month's cloſe impriſamment without bail, 35 

„„ F227 £75 | 


Aud every perſon within whoſe houſe ſuch effence ſhall be 


done, and being privy or knowing thererf, and net effettually 


publiſhing or diſcloſing the ſame to ſome publick officer having 


authority to puniſh the ſame; ſhall forfeit [13s 4d. 35 El. 
„% a2] {46,5 TP 

All which forfeitures for not ab/laining from meats, Hall be 
one third to the queen, one third to the informer, and one third 
to the cenmon uſe of the pariſh where the offence ſhall be ws 
| | | mittea ; 


. S Neger. eser 


J. 


r c en CCC 


a © «a. 


my»  --»- N 


| Holidays.  - as 
1 mitted; and to be levie! by the churchwardens. after. conuiction 
in that behalf. ſ. 16. ee 
Provided, that nothing in this act contained, concerning the 


'f eating of fleſh, ſhall extend to any perſm that hereafter ſhall 

2 have any ſpecial licence, upon cauſes to be contained in the ſame 
K licence, and to be granted according to the laws of this realm in 
's ſuch caſes provided. ſ. 17. . . 

1) All and every of which licences Mall be void, unleſs they 

; contain theſe conditions; viz. every licence made to any perſon 

«4 being of the degree of a lord of parliament, or of thetr wives, 
= ſhall be upon condition, that every ſuch perſon ſa to be licenſed, 


10 ball pay to the poor mens box, within the. pariſh iuhere they 
dwell, on the feaſt of the purification or within ſix days after, 


© 26s 84d; the ſame to be paid within one month next after the 
ſame feaſt, on pain of forfeiting the licence : and every licence 
re to any perſon of the degree of a knight, or a knight's wife, 
a- ſhall be upon condition, that every ſuch perſon ſo licenſed ſhall 
to | pay yearly 135 44d as aforeſaid; and every licence to any 
per fon under the degrees aboveſaid, hall be upon condition, that 
ir every perſon ſo licenſed ſhall pay yearly 65 8d as aforeſaid. 
or 18. ; 2 
ed Provided, that no licence ſhall extend to the eating of any 
i bref, at any time of the year ; nor to the eating of any veal in 
= any year, from the feaſt of St Michael, unto the fit day of 
a oz. ſ. 19. „ "a 8 
ſt, Provided, that all perſons which by reaſon of notorious ſicł- 
e- neſs all be inforced, for recovery of health ta eat fleſh for the 
ch time of their ſickneſs, ſhall be ſufficiently licenſed by the biſhop 
he of the dieceſe; or by the parſan vicar or curate, of the pariſh 
| wheve ſuch perſon ſhall be ſich, or of one of the next pariſh ad- 
dal joining, if the ſaid parſon vicar or curate of his own pariſh be S 
oy wrilful, or if there be no curate within the ſame pariſh- 
of which. licence ſhall be made in writing, and ſigned by ſuch bi- 
ny | ſhop parſon vicar or curate, and not endure longer than the time 
Th of the fickneſs ; and if the 8 continue above eight days af- 
35 ter ſuch licence granted, then the licence ſhall be regi/tred in the 
church book, with the knowledge of one of the churchwardens ; 
be and the party licenſed fhall give to the curate 4d for the entry 
2000 thercof; and that licence to endure no longer but only for the 
ing time of his fickneſs. 1. 20. 8 
El. And if any licence by any par ſon vicar or curate be granted 
to any perſon, other than ſuch as evidently appear to have need 
be theregf by reaſon of their ſickneſs ; not only every ſuch licence 
ird Hall be void, but alſo every ſuch parſon vicar or curate ſhall- 
* | forfect for every ſuch licence otherwiſe granted, five marks. 
a3 1. 21 


3 | | : Prod idi d 


 Holldays. 


"Provided," har al fuch perſons as heretofore were or 'ought 
fo be licenſed, by reaſon of age or ather impediment or cauſe, by 


order of the tice fraftical laws, Hall enjoy the ſame privilege 
and accuftomed licences. ſ. 23. 

Aud juſtices" of the peace in their ſeſſions, and mayors and 
ether htad officers in cities and towns corporate in their ſeſſions 
or other courts, ſhall haue power to inguire of offenders againſt 
this aft, as well by the oaths of twelve men, as otherwiſe 


by infor mation ; and thereupon fo Dear and determine wy Jem. a 


i. 30. 


indietment of treſpaſs. . 


ind for levying the far feitures, the r juſtices mayors or 


other head Heere ſhall have power to make fuch proceſs, as 
they hail thi: god by their diferetions. ' F | 
But no infor matien at the ſuit of any per ſon concerning this 


a®; ſhall be of any effet to pur any perſon'to anſwer, except . 


the ſame be within half à year after the offence dene; and no 


information 97 preſentment for "the queen, all be of any effect 
#2 put any en to anſwer, extept the ſame be within one _ | 


after the fence done. 1. 35, 

Prebided, that ſuth per FOR as ſhall have, upon 200 Fo 75% 
confideratian, any lawful licence to eat fleſh upon any fiſh day ( er- 
cept -ſilch per forts as for fecknefs hall for the time be licenſed zy 
the biſhop of the Aieceſe, or by their curates, or ball be li- 

enfed by reaſon "of age or ether 1 allowed heretofore 
by the eccleft aftital laws of this realm; ) ſhall be bound by force 


of this ſtatute ts have for every one diſh o fleſh fervetl to be 


eaten at their table, bne uſual difh of ſea fi Freſh or alt, lo be 
likewiſe ſet ved at the fame table, and to be eaten' or ſpent \wwith= 
out Fraud or com, as the like aig rs or /hall be hog. eaten. 
er + ſpent on fethir days.” f. 3775 

Aud this article 16 be taten and deppen in the Favor of 
experice of ſea fiſh, and tht offender to be puniſhed in like" man- 


ner as is ordered by this flatute for puniſhment of ſuch as. 


hall eat Hase pon 9 ſaturdays, or other 2 W 
. 

EN becaliſt nb munner of perſen ſhall misjudge 5 the” Tntent 
f this flatute,” lini#hig orders to cat fiſh, and to forbear eat 
ing of fleſh, but that the ſame is purptſely intended and meant 
politichly for the increaſe of men and mariners, and re- 
pair ing + port towns" and navigation, and not for any ſuper - 


fiitzon to be maintained in the choice of meats - it is enacted, 


that whoſrever ſhall by preaching, teaching, writing, or open 


etch notify, that any eating of fiſh, or forbearing ef Hieb, 
menliened in this flatute, is of any neceſſity for the "ſaving of 
the aul of man, or that it is the ſervice of Ged, .otheriviſe than 


as 


And 1200 may nale proceſs * againſt the cnn he as "wen 


bang 
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of aide pie laws are and be; that then ſuch perſons ſhall 
. 7 : 


be puniſhed as ſpreaders of falſe news are and ought to be.” 
ſ. 39, 40. * l „„ 
And by the 27 El, c. 11. ſ. 4. To the intent that the 


friaays, ſaturdays, and days appointed by former laws to be fiſh 
days, may the better be obſerved, for the utterance and expence | 
f fiſh, and for the ſparing of fleſh ; no innholder, taverner, 
alehoufekeeper,, common vittualler, common cook, or common a- 
ble keeper, ſhall utter or put to ſale, or cauſe to be uttered or 
pit to ſale, on the ſaid days, not being chriſimaſs day, or upon 
any day in the time of lent, any kind of victuals except it be to 
ſuch perſons reforting to his honſe as ſhall have lawful licence 
10 eat the ſame, according to the tenor of the 5 El. c. 5.) ; on 
pain of 51 and ten days impriſonment without bail, one third 
to the queen, one third to the lard of the leet where the offence 
ſhall be committed, and one third to him that ſhall ſue in any 

of her majeſly's courts of record and the ſaid offences, by 
virtue of this Nlatute, ſhall be inquired of heard and determined, 

in manner and form as is expreſſed for the offences contained 


o 3 


in the ſaid Nlatute of the 5 El. 


Lord Coke ſays, before theſe acts the eating of fleſh on 


ſridays was puniſhable in the eceleſiaſtical court; as yet 
it is, the juriſdiction being ſaved by the ſaid acts. 3 Inf. 
280. * 7M BP 


I. Rubrick after the nicene creed: the curate.ſball then Repairing to 


church on holi- 


declare ta the people, what holidays or faſting days are in the - ay 
week following to be obſerved, © 3 | : 
Can. 64. Every parſon vicar or curate ſhall in his ſeve- 
ral charge declare to the people every ſunday, at the time 
appointed in the communion book, whether there be any 
holidays or faſting days the week following. And if any 
do hereafter wittingly offend, herein, and being once ad- 
moniſhed thereof by his ordinary, ſhall again omit that 
duty; let him be cenſured according to law, until he 
ſubmit himſelf to the due performance of it. 
Can. 13. All manner of perſons within the church of 
England ſhall from henceforth celebrate and keep the 
Lord's day commonly called ſunday, and other holidays, 
decording to God's will and pleaſure and the orders of the 
church of England preſcribed on that behalf; that is, in 
hearing the word of God read and taught, in private and 
publick prayers, in acknowledging their offences to God 
and amendment of the ſame, in reconciling themſelves 
char tably to, their neighbours where diſpleaſure hath been, 
in oftentimes 1eceiving the communion of the body and 
blood of Chriſt, in viſiting of the pcot and ſick, uſing. 
all godly and ſober converſation. 
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Can. 14. The common prayer ſhall be ſaid or ſung, 
diſtinctly and reverently, upon ſuch days as are appointed 
to be kept holy by the book of common prayer, and their 
eves. 3 

By the 1 El. c. 2. Every perſon ſhall diligently and faitb- 
fully, having na lawful or reaſonable excuſe de be abſent, en- 
deaveur themſelves to reſort to their pariſh church or chapel 


accuſlomed, or upon reaſanable let thereof, to ſome uſual place 


where common prayer and fuch ſervite of God ſhall be uſed in 
ſuch time of let, upan every ſunday and other days ordained 

and uſed to be kept as haiidays, and then and there to abide 
orderly. and ſoberly, during the time of the common prayer, 
preaching, or other ſervice of Gad there to be uſed and minifired: 
en pain of puniſhment by the cenſures of the church, and, alſo © 
upon pain that every perſon ſo offending ſhall forfeit for every 
fuch offence 12 d, 10 be levied by the churchwardens of the 


- pariſh where fuch offence ſhall be done, to the uſe of the poor of 


the ſame pariſh, of the goods lands and tenements of ſuch of- 
fender, by way of diſtreſs. 1. 14. 

Provided, that whatſoever perſons offending in the premiſſes, 
Jhall for their offences firſt raceive puniſhment of the ordinary, 
having a teſtimonial thereof under the ordinary's ſeal, ſhall not 
for the ſame offence eftſoons be convifted before the juſtices ; 
and likewiſe receiving for the ſaid offence puniſhment firſt by 
The juſtices, ſhall not for the ſame offence efiſoons receive puniſh- 
ment of the ordinary. ſ. 24. SG | 
And the juſtices of aſſixe may hear and determine the ſame, 
and make proceſs for execution as they may do in caſes of treſpaſs. 


1 | 

| & the ſame may be determined by one juſtice of the peace; 
to whom it ſhall be lawful, on proof to him made of ſuch de- 
Fault by confeſſion ar oath of witneſs, to call the party before 
bim and if he ſhall not make a ſufficient excuſe, and due proof 
thereof ta the ſatisfattion of the ſaid juſtice, he ſhall give 
warrant to the churchwardens of the pariſh where the party 
hall dwell, to levy 12 d for every ſuch default by diflreſs and 
fale ; and in default of ſuch diſtreſs, ſhell commit him to priſon 
till payment be made : which forfeiture ſball be applied to the 
uſe of the poor of that pariſh wherein the offender ſhall dwell 


cat the time of the offence committed. 3 J. c. 4. f. 27. Pre- 


vided, that proſecution be within one n [. 28. 
But this ſhall not extend to qualified proteſtant diſ- 


ſenters, who repair to ſome place of religious worſhip al- 


Paits prohibited 
an certain þoil- 
Cazs. 


lowed by the toleration act. 1 V. c. 18. ; 
5. By the 27 H. 6. c. 5. Confidering the abominable in- 
Frerves and offences done to almighty God, and to his ſaints, al- 
, / Ways 
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4 ways aiders and ſingular affiflers in our neceſſities, becauſe 'of | 
1 fairs and markets upon their high and principal feafls as in 
the feaſt of the aſcenſion of our Lord, in the day of corpus 
5 chriſti, in the high feaſt of the aſſumption of our bleſſed lady, 
4 the day of all ſaints, and on good friday, accuflomably and 
ol miſerably holden and uſed in the realm of England ; in which 
4 principal and feſtival days, for great earthly covetiſe, the per» 5 
n ple is more willingly vexed, and in bodily labour foiled, than in 
Yi other ferial days, as in faſtening and making their booths and ſtalls, 
le bearing and carrying, lifting and placing their wares outward 
7 and hometuard, as tho they did nothing remember the horrible 
£ defiling of tbeir ſouls in buying and ſelling, with many deceitful 
1 lies and falſe perjury, with drunkenneſs and fhrifes, and fo 
ry ſpecially withdrawing themſelves and their ſervants fram di- 
he | vine ſervice ; it is ordained, that all manner of fairs and 
of markets in the ſaid principal feaſts and good friday ſhall clearly 
5 ceaſe from all ſhewing of any goods or merchandiſes (neceſſary 
victual only except) upon pain of forfeiture of all the goods 
55 aforeſaid ſo ſhewed, to the lord of the franchiſe or liberty 
5 where ſuch goods centrary to this ordinance be or ſhall be ſhewed. 
of Nevertheleſs the king of his ſpecial grace by authority of the 
5 bpuarliament granteth to them power, which of old time had no 
by day to held their fair or market, but only upon the feſtival days 
5— aforeſaid, to hold by the ſame authority and flrength of his old 
5; grant, within three days next before the ſaid feaſls, or next 
, after; proclamation ſirſ: made to the ſimple common people, 
2 upon which day the aforeſaid fair ſhall be holden, always to be 
| certified without any fine or fee to be taken to the king's uſe, 
t; | And they which of old time have by ſpecial grant, ſufficient i 
33 days before the feaſt aforeſaid, or after, ſhall in like manner FE! 
re 24837 is aforeſaid hold their fairs and markets, the full number of Y 
of their days; the ſaid feſtival days; and good fridays, (and ſun- 1 
ve days) except. | Hy 
ty 6. Beſides the occaſional faſt days, in time of war, or Occafional offi- 
nd | other calamity ; and days of thankſgiving for peace, or ces. 
en victory, or other bleffing : there are four ſolemn days 
the annually, for which ſpecial ſervices are appointed : to 
ell wit, the fifth day of November, being the day of the pa- 
9 piſt's conſpiracy, and of the arrival of king William; the 
i thirtieth day of January, being the day of the martyrdom 
i{- of king Charles the firſt ; the nine and twentieth day of 
- May, being the day of the reſtoration of king Charles 
| | the ſecond ; and the twenty fifth day of October, being 
- the day on which his majeſty began his happy reign. 
al- 7. By the 3 J. c. 1. Foraſmuch as almighty God hath in po, the 661, ot 
as all ages fhewed his pewer and mercy in the miraculous and November. 


gracious 
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gracious deliverance of his church, and in the protedtion. of re- 
ligious kings and flates ; and that no nation of the earth hath 
been bleſſed with greater. benefits than this kingdom now enjoyeth, 
having the true and free profeſſion of the goſpel under our moſi 
gracious. ſaveretgn lord king James, the moſt great learned and 
religious king that ever reigned therein, inriched with the maj} 
hopeful and plentiful progeny, proceeding out of his royal loins 
promiſing continuance of this happineſs and profeſſion to all poſ- 
terity: the which many malignant and deviliſb papiſts jeſuiis 
and ſeminary prieſts much euvying and fearing, conſpired moſt 
horribly, when the king's moſt excellent majeſty, the queen, the 
prince, and all the lords ſpiritual and temporal and commons 
ſhould have been aſſembled in the upper hauſe of parliament, 
upon the fifth day of November in the year of our Lord one 
thouſand fix. hundred and five, ſuddenly to have blown up the 
ſaid whole houſe with gun pe oder: an invention fo inhuman 


| barbarous and cruel, as the lite was never before heard of, 


and was (as ſeme of the principal conſpirators thereof confeſs) 
purpoſely deviſed and concluded to be done in the ſaid houſe, that 
where ſundry neceſſary and religious laws far preſervation of 
the church and ſiate were made, which they falſly and ſlander- 
oufly term cruel laws, enacted againſt them and their religion, 
both place and perſons ſhould all be deflroyed and blown up at 
once; which would have turned td the utter ruin of this whole 
kingdom, bad it not pleaſed Almighty God, by inſpiring the king's 
moſt excellent maje/ty with a divine ſpirit, to interpret ſome 
dark phraſes of a letter ſhewed to his majeſiy, above and be- 
yond all ordinary conſtructiůon, thereby miraculouſly diſcovering 
this hidden treaſon not many hours before the appointed time for 
the execution thereof : therefore the king's maſt excellent maje/ty 

the lords ſpiritual and temporal, and all his majeſly's faithful 
and loving ſubjetts, do moſi juſtly acknowledge this great and 
infinite bleſſing to have proceeded merely from God his great 


- mercy, and to his moſt holy name do aſcribe all hanour glory and 
| praiſe : and to the end this unfeigned thankfulneſs may never 
be forgotten, but be had in a perpetual remembrance, that all © 


ages to came may yeild praiſes to his divine Majefly for the ſame, 
and have in memory this joyful day of deliverance ; ſ. 1. 

It is enacted, that all and ſingular miniflers in every ca- 
thedral and pariſh church, or other uſual place for common 
prayer, fhall always upon the fifth day of November ſay morn- 
ing prayer, and give unto Almighty God thanks for this maſi bap- 
y deliverance ; and ail perſons ſhall always upon that day dili- 
gently and faithfully refort to the pariſh church or chapel ac- 
cuſtomed, or to ſome uſual church or chapel where the ſaid 


morning prayer, preaching gr other ſervice of Cod ſhall be uſed, 
£ ; 3d 
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and then and there to abide. orderly and ſoberly: daring the time 


of the ſaid pra her preaching or other e 7 God there ty 

be uſed and miniſtred. ſ. 2. 

And that every perſon may be put in a of bis duiy; ph 

be then better prepared to the faid holy ſervice; every. miniſter 

Hall give warning to his pariſhioners, publickly in the church, 

at morning prayer, the , ſunday before every ſuch fifth day of 

November, for the due obſervation of the ſaid day. | 
And after morning prayer ar preaching upon the ſaid fifth 

day of November ; they ſhall read nue aiftinftly, and 

tlainly this preſent att. Id. 


Give unto Almighty God thanks] It ſhould ſeem by the tenor 
of this act, that the form or manner'of giving thanks was 
left to the diſcretion of every miniſter : but that there was 


a ſtanding form for this day, in the 16 C. 1. appears from 


this order of the houſe. of lords; * Ordered, that the 


6 title before the prayers for the delt wenne from the 
60 gunpowder plot ſhall be altered and printed hereafter 


< in bac verba, via. A thankſgiving for the delivery from 


te the gunpowder treaſon: And the printer is to be ſent * 


for to appear before the houſe, to be aſket how this 
& title that is now prefixed, viz. A thankſgiving for 


pen and victory, came to be introduced.“ G10. 249. 


This office was reviſed by the convocation, in the year 


1662 ; and afterwards ſome few additions and alterations 


were made, upon a new reviſal in the ſecond year of 
William and Mary; and ſo continueth. Grbf. 249. 


And the title thereof is this: A4 form of prayer l 


thankſerving, to be uſed yearly upon the fifth day of November; 


for the happy deliverance of king James the firſt, and the three 


eſtates of England, from the maſi traiterous and bloody intended 
maſſacre by gunpowder ; and alſo for the happy arrival of his 
majefly king William on this day, yo the deliverance "wp our 
church and nation. 

And altho' the due obſervation of this day; as alſo of 
the thirtieth of January, and the twenty-ninth of May, 
are injoined by act of parliament ;-- yet the particular 
forms to be uſed on thoſe days, are not previouſly directed, 


nor ſubſequently confirmed by any act of parliament; but 


they are ſpecially authorized (as is alſo that of the king's 
inauguration) by this order of his en | 


<« GEORGE R. | 1 
© ur will and pleaſure is, that theſe four forms of 


„ prayer, made for the fifth of November, the thirtieth 
FF of January, the twe enty ninth of May, and the twenty 


e fifth 
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ce fifth of October, be forthwith printed and publiſhed, 


4% and annexed to the book of common prayer and li. 


« turgy of the church of England, to be uſed yearly on 
the faid days, in all cathedral and collegiate churches 
©. and chapels,. in all chapels of colleges and hails with- 


& in both our univerſities, and of all our colleges of Eaton 
* and Wincheſter, and in all pariſh churches and cha- 
«© pels within that part of our kingdom of Great Britain 
<« called England, the dominion of Wales, and town of 
« Berwick upon Tweed. Given at our court at St 
«« James's, the ſeventh day of October, 1761, in the 
+ firſt year of our reign. ; | | 

| By his majeſty's command ; 


Dr Watſon queſtioneth (and juſtly as it ſeemeth) the 


ordinary's power, to puniſh for the negle& of keeping the 
ſolemn days, injoined by act of parliament; becauſe the 
reſpective acts do give to the ordinary no ſuch power, 
Watf. c. 32. 8 | 

But there ſeemeth to be no doubt, ſo far as the ſeveral 
offences ſhall fall within the words of the ſaid acts, but 
that the offenders may be thereupon indicted, fined, and 
impriſoned for the contempt. 


For the thirtich 8. By the 12 C. a. c. 30. it is enacted, by the lords 


of Janvary, 


and commons aſſembled in parliament ; that every thirtieth 


day of January, unleſs it fallt out to be upon the Lord's day, 
and then the next day following, ſhall be for ever ſet apart, 
#0 be kept and obſerved in all churches and chapels, as an anni- 
ver ſary day of faſting and humiliation, to implore the mercy of 
God, that neither the guilt of the facred and innocent blood of 
his late majeſiy king Charles the firſt, nor thoſe other ſins by 
which God was provoked to deliver up both us and our king in- 


to the hands of cruel and unreaſonable men, may at any time le 


wifited upon us or our poſterity. 

The form of prayer for this ſolemnity, and alſo for that 
of the 29th of May, were of a different complexion in the 
reign of king Charles the ſecond from what they are now. 
Of which, the reaſon is ſaid to have been this : The par- 
liament and other leading men who called home king 


Charles the ſecond (many of whom had been concerned 


in oppoſing his father's meaſures) would not be called 
traytors; and required that a diſtinction ſhould be made 
between the commencement of the war, and the conclu- 
non of it: they would not ſuffer the firſt oppoſition made 
to the meaſures of that unhappy: prince to be ſtyled re- 

I” bellion; 


« BUTE,”. 


bellionz notwithſtanding that they diſapproved of the 


abolition of the regal government which enſued. 

And accordingly: the offices for theſe two ſolemnities 
were drawn up, without any reflection on the firſt authors 
or promoters of the oppoſition; and, in general breathe 
more a ſpirit of piety than of party, of humiliation than. 
of revenge; and, throughout, are modeſt, grave, decent, 
ſenſible and devout. 

William did not venture to reduce them to their primi- 
tive ſtate. And ſo they have continued, with very little 
variation, to this day, | 


9. By the 12 C. 2. c. 14. Foraſmuch as almighty God the For the twenty 
ninth of May. 


King of kings, and ſole diſpoſer of all earthly crowns and king- 
doms, hath : by his all-ſwaying providence and power miracu- 
loufly demonſtrated in the view of all the world, his tranſcendent 
mercy love and gractouſneſs, towards his moſt excellent majeſty 
Charles the ſecond, by his eſpecial grace, of England, Scotland, 
France and Ireland, hing, defender of the true faith, and 
all his majefly's loyal ſubjetts of this his kingdom of England, 
and the dominions thereunto annexed hy his majefly's late moſt 
wonderful glorious peaceable and joyſul reflauration, to the ac- 
tual poſſeſſion and exerciſe of his undoubted hereditary ſove- 


reign. and regal authority over them { after. ſundry years forced 


extermination into foreign parts, by the moſt traiterous conſpi- 


racies, and armed power of uſurping tyrants, and execrable 
per fidious traytars) and that without the lea/! oppoſition or ef 
fuſian of bloed, thro' the unanimous cordial loyal votes of the 
lords and commons in this preſent parliament aſſembled, and 
Paſſionate deſires of all other his maje/ty's ſubjectds; which unex- 
preſſuble bling (by God's own mojt wonderful diſpenſation) was 
compleated en the twenty ninth day of May loft paſt, being ile 
maſt memorable birth day, not any of his majeſty, both as a man 
and printe, but likewiſe as an attual king, of this and 
other his majeſty 's kingdoms, all in a great meaſure new born 
and raiſed from the dead on this moſi joyful day, wherein many 
thouſand; of the nobility gentry citizens and ether his lieges of 
this realm, conducted his majeſty unto his royal cities of London 
and Wiftminſter, with all Felſible expreſſions of their public 
Joy and loxal affefions, in far greater triumph than any of his 
ml viftorious predeceſſors kings of England, returned thither 
from their foreign cong ugſis; and both his majefly's heuſes of 
parhament, with all dutiſul and joyful demonſirations of their 
allegiance,  publictly received, and cordially congratulated his 
majeſty's met happy arrival, and inveſiiture in his rayal throne, 
4 his palace at Hhitevall : Upon ail which conſi ieraiicns, this 
1 1K: Ts 3 being 


King James the ſecond altered theſe forms, And king 
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Hotidays. 
*Leing the d ich WY Led himſelf hath made and crow::ed 
ith ſo many publicł Bleſſings and fignal deliverances, both of F 
his majefty and his people, from all thei? late moſt deplorable - 
con; 75 diviſions, wars, devaſsotiins and oppreſſions, to the 
end that it may be teft in pes petual remembrance in all ages to 
come, and that his Jatred maje/tly with all his ſubjefts of this 
real and the dantitiions thereof, and their poſterities after 
them, might annually celebrate the perpetual memory —. 4 by 
- facrificing their 1 N hearty publick thanks thereon 10 al- ly 
mighty God, i with one heart and voice, in, a mofl devout and 
chriftian manner, for all theſe pi:blick benefits received and hi 
conferred on them, upon this maſi joyful day; it is enacted, by | 
the king's maſt excellent majeſly, and the lords and commons in 
| parliament aſſembled, that all and ſingular miniſters of God's 
| | word and ſacraments, in every church chapet and other uſual 
| place of arvine ſervice and publick prayer, which now are, or 
hereafter ſhall be within this realm ef England and the domi- 
nions thereof, and their ſucceſſors, fhall in all ſucceeding ages 
annually celebrate the twenty ninth day of May, by rendring 
their hearty pub. ick praiſes and thankſeivings unto almighty 
God, for all the forementioned extraordinary mercies blegings and 
deliverances received, and mighty acts done thereon, and declare 
the ſame to all the people there aſſembled, and the generations 
yet to come, that ſo they may for ever praiſe the Lord for the ſame, 
whoſe name alone is excellent, and his glory above the earth and 
| heavens. ' 5 e Bens, e 
| And be it further enacted, that every perſon inhabiting 
4 within this kingdem and the diminions thereunto belonging, ſhail 
of upon the ſaid day anually reſert with diligence and devotion, 
to ſome uſual church chapel or place, where ſuch publick thankſ- 3 
gruimg and praiſes to God's mojt divine majeſly ſhall be ren- oh ; 
dred, and there orderly and devoutly abide during the ſaid pub- 
lick thank/gtuings, prayers, preaching, ſinging of pfalms and 
ether ſervice of God there to be uſed and miniftreds - 
And to the end that all perſons may be put in mind of their 
duty thereon, and be the better prepared to diſcharge the ſame 
with that piety and devetion as becomes them; be it further 
anacted, that every miniſter Mall give notice to his e e 
publickly in the church at morning prayer the . Lord's day next | 
beforr-every ſuch twenty ninth day of May, for the due obſerv- Fi 
ation of the ſaid day, and ſpall then likewiſe publickly and diſ- and t 
tinc⁊iy read this preſent att ts the people. | 8 : 
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Of the difference between the form bf prayer which Oi 


was firſt drawn up for this fervice, and uſed during the provic 
reign ef king Charles the ſecond, and the form which is wo 
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and thankſgiving for our de- 
Iiverance from thoſe great and 
apparent dangers, wherewith 


* 


we were compaſſed. 
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now uſed, it is thought fit here to ſubjoin ſome ſtrixing 
ſpecimens. | | | | 


Title thereof, and rubrick. 


Office of Ja. 2. (now inuſe) 


A form of prayer with 


A form of prayer with thankſ- 
thankſgiving, to be uſed year- 


| giving to almightyGod, for hav- 
ly upon the 2gth day of May; ing put an end to the great re- 
being the day of his majeſty's bellion, by the reſtitution of the 
birth, and happy return to king and royal family, and the 
his kingdoms, . , reſtoration of the government, 
i Ha after many years interruption : 
which unſpeakable mercies were 
wonderfully completed vpon the 
29th of May, in the year 1660. 
And in memory thereof, that 
day in every year is by act of 
parliament appointed to be ſor 
ever kept holy. | 
The act of parliament for the 
_. obſervation of this day, ſhall be, 
read publickly in all churches 
on the Lord's day next before; 
and notice to be given for the 
due obſervation of the ſaid day. 


Collect. 

. « « We yield thee praſſe . . . We yield thee praiſe and 
thankſgiving for the wonderful 
deliverance of theſe kingdoms 
from the great rebellion, and all 
the miſeries and oppteſſions con- 
ſequent thereupon, under which 

they had ſo long groanedt. 

We yield thee thanks 

- for our deliverance .. from the 
unnatural rebellion, ufurpation, 
and tyranny, of ungodly and 
„„ 


Finally, by way of contraſt, the ſpirit both of the one 


and the other will appear, from the following anecdotes. 


providence and goodneſs didſt 
this day firſt bring into the 
world, and didft this day alſo 
bring back and reſtore to us, 


. , Office of Ja. 2. = 
Almighty God, and heavenly -- 
Father, who of thine infinite and 
unſpeakable goodneſs towards vs, 
didit in a moſtextraordinary and 


wonderful manner diſappoint 
and U 2 and 


| Office of Cha. 2. 
O God, who by thy divine 
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and to his own juſt and un- 
doubted 
gracious ſovereign lotd thy 


rights, our moſt 


tervant king Charles; pre- 
ſerve his life, and euabliſh 


his throne, we beſeech thee. 


Be unto him a helmet of fal- 
vation 2gainit the face of his 
enemies, 0 A ſtrong tower 
and dxtence in the time of 
trouble, Let his reign be 
proſperous, and his days ma- 
ny. Let jullice, truth, and 
holineſs ; let peace, and love, 
and ell chriſtian virtues, flou- 
riſh in his time. Let his 


people ſer»ehim with honour 


and obedience ;_ and let him 
ſo duly ferve_ thee on earth, 
that he mey hereafter ever- 


Azſtingly reign, with thee in 


heaven, through Jeſus Chriſt 
our Lord,” Amen. 


O Lord our God, | "who _ 


vpholdeſ and covernel all 
things io heaven and carth ; 
receive our humble prayers, 
with our thankſgivings, for 
our ſovereign lord' Charles, 
ſet over us by thy grace and 


providence to be our king: 
thy church among us. Protect and 


and fo, togeiler with him, 
bleſs. the whole royal | fa- 
mily with the dew of thy 
heaven]y Spirit 3 that they, 


ever truſiiog in thy good - 


neſs, projected by thy power, 
end crowned with thy gra- 
cious and endleſs favour, 
may continue, before this 


in "health, © peace, joy, and 
crown for ever flouriſn. So we 


honour, a long and happy 
life upon earth, and after 


death bbtain* everlaſting life 


and glory in the kingdom 

of heavenz by the merits 
and mediation of Chriſt Je- 
ſos our Saviour, who with 
the Father and the Holy Spi- 
rit, Jiveth- and reigneth ever 
one 8 world ne end. 
Amen. 


» 


and overthrow: the wicked de. 
ſigns of thoſe traitetous, beady, 
and highminded men, who un- 
der pretence of religion and thy 
moſi holy name, had contrived, 
and well nigh effected the utter 
deſtruction of this church and 
kingdom; as we do this day 


molt heartily and devoutly adore 


and megnify thy glorious name 
for this thine infinite goodneſs 
already vouchfaſed to us; fo do 
we moſt humbly beſeech thee to 


continue thy grace and favour 


towards us, that no ſuch diſmal 
calamity may ever agein fall up- 
on us. Infatuate and defeat all 
the ſectet counſels of geceitful 
and wicked men againſt us. A. 
bare their pride, aſſwage their 


malice, and confound their de- 
vices. Strengthen the hand of our 


now moſt gracious ſoveicign, 
and all that'are put in authority 
under him, with judgment and 
juttice, to cut off all ſuch workers 
of iniquity, as turn religion into 
rebellion,and faith into faction; 


that they may never again pre- 
vail againſt us, nor triumph in 


the ruin of the monarchy, and 


defend our ſovereign lord the 
king, with the whole royal fa- 
mily, from all tresſons and con- 
ſpiracies. Be unto him an helmet 
of ſalvation, and a ſtrong tower 
of cefence againſt the face of all 
his enemies; clothe them with 
ſhame and confuſion, but upon 
himſelf and his poſterity let the 


thy people, and the ſheep of thy 
paſture, will give thee thanks 
for ever, and will always be 
ſhewing forth thy praiſe, from 
generation to generation, thro' 
JeſusChrift our only Saviour and 
Redeemer ; to whom with thee, 
O Father,and the Holy Ghoſt, be 
glory in the church, throughout 
all ages, world without end, 
Amen. Note, 
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Note, there is no order in either of theſe offices, for 


a ſermon or homily on this day and in the office of 
Cha, 2. there is no direction for a ſermon or homily on 
the zoth of January, but by the office of James ad it is 
required that on the faid 30th day of- Jan. | ſhall be read 
the firſt and ſecond parts of the homily againſt diſobe- 
dience and wilful rebellion, or elſe the miniſter ſhall 
preach a ſermon af his own e nen upon the ſame ar- 


gument. 2 
10. The inauguration day, or the day when the king 


or queen, for the time being, began their reſpectiye 


reigns, is not injoined by act of parliament, as are the 
other ſolemn days for which particular ſervices are ap- 
pointed. The obſervation of this day, in the time of 
king Charles the firſt, was inforced by à particular canon 
in the year 1640, after the example (as it is ſaid in the 
preface to that canon) as well of: the godly chriſtian em- 
perors in the former times, as of our on moſt religious 
prince s ſince the reformation: 


by.authority for that day and purpoſe, and injoinzth. all 
churchwardens to provide two of thoſe books at leaſt. 
This feſtival was diſuſed in the reign of king Charles the 
ſecond, upon occaſion of the death of his royal father, 
2 Wader of Saſs 4/0 4 ai the 2 into a V of ſor- 


„ E>.5 


vice (after avother, diſuſe of that feſtival Juring the reign 


of king William) was reviſed, and the obſervation of the 


day commanded. by a ſpecial order thereunto annexed, in 
the ſecond, year of queen Ange, and ſo continueth to this 
time. Gib/. 246. 
Some have queſtioned by what authority of 1 this ſo- 
lemnity, as alſo the other occaſional thankigivings and faſts 
appointed by the king, are kept. Upon which Mr John- 
ſen obſeryeth, that it is ſufficient in this caſe (as. he 
thinketh) that the two houſes of parliament have and do 
own, this power to be lodged in the crown, as they do 
by ſubmitting to theſe royal commands in obſerving ſuch 
days, and ſometimes,petitioning him to order theſe religi- 
ous ſolemnities. Johnſ. Cler. Vad. Mec. 182. 
Nevertheleſs this ſame Mr Johnſon afterwards, in the 
year 1715, being cited before the ordinary to give an ac- 
count why he omitted in his church rhe ſervice of the 
king 8 LQAVSUCAUIONy, perſiſted in his omiſſion thereof, and 
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and the ſaid preface fur 
ther ſaith, that a particular form of prayer was appointed 


gave 
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gave this for the reaſon (which he deſired might be under- 
ſtood as well for his omiſſion of the ſervice of that day, 
as of other occaſional prayers at other times); namely, that 
the king's proclamation hath not the force of wy in 
England; that the king is ſupreme in eceleſiaſtical cauſes, 
only as he is ſo in temporal, that is, in his courts; and 


that he knoweth (he ſays) of no fupremacy, which is ex- 


erciſed without either parliament, or convocation, or 


court of delegates, or the courts in Weſtminſter hall; or 


however, that the King's ſupremacy, whatever it is, in 
this reſpect is reſtrained and limited by act of parliament; 
that by the g6th canon, every clergyman is required to 


miſe under his hand, that he will uſe the form in the 


book of common prayer preſcribed, and no other; that 
by the ſtatute of the 5 & 6 Ed. 6. c. 3. all the days there 
mentioned ſhall be kept as holidays, and none other; and 
that by the ſeveral acts of uniformity, all miniſters are re- 
quired to uſe the form prefcribed in the book of common 
prayer, and none other, or otherwiſe. And the proſecu- 
tion againſt him (he ſays) did not-proceed. Fohnſor's caſe 
of occaſional] days and. prayers. — This was in the year 
1721, after the cauſe had reſted for fix years. But whe- 
ther it was upon the occaſion of Mr Johnſon's publiſh- 


ing this caſe, or for whatever other reaſon, it appears, 
that the proſecution did afterwards. proceed. And in 


archbiſhop Wake's C2lle#anea, now belonging to the li- 
brary of Chrit-charch'in Oxford, (Canterbury. v. 4. art. 
276.) there is a letter from Dr Bower, archdeacon of 
Canterbury (who was then alſo biſhop of Chicheſter) to 
archbiſhop Wake, propoſing methods of bringing Mr 
Johnſon's cauſe to ſpeedy iflue ; dated Oct. 26. 1723. 
Then, Art, 277. follows a copy of Mr-Johifon's 
proxy; viz. BENS my 
*© Whereas there has been a cauſe of office &. And 
whereas divers articles have been given in and admitted, 


t 


to which the ſaid Johnfon had given a negative office 


as by the at &c, Now know all men by theſe 
preſents, that I the ſaid J. J. do acknowledge and con- 
feſs my ſelf ſorry for having given offence in the matters 
contained in the ſaid articles, and do hereby retract the ne- 
gative iſſue given by me to them, and do confeſs the ſaid 
articles in all and every part thereof, and ſubmit my ſelf 
in all things to the right reverend the archdeicon' afore- 
ſaid, or his official; and do hereby fincerely promiſe not 
to offend in the like manner for the future : and being 
aged and infirm, and very unfit to travel from my ſaid vi- 
r THE carage 
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carage to Canterbury, but defirqus: that this my retraction 
T3 negative if! ue given by me to the ſaid articles, aud 
my promiſe. not to offend in the like manner for the fu- 
ture, may have their due effect; I db hereby conſtitute 
and appoint Mr. George Upton, one of the proctors of 
the ſaid archdeacon's court, to be my Jawful and undonbted 
proctor, for me, and in my name, tq appear before the 
right reverend the archdeacon aforeſaid, or his official, 
or ſurrogate, or any other Fefe gene in this behalf, 
to pray and procure this my retraction of the negative 
iſſue given by me to the ſaid articles to be admitted, and 
to confeſs the ſame in all their parts, with a promiſe in 
my hame not to offend in the like manner for the future; 
and ſubmitting in all things to what the right reverend 
the archdeacon or his official Thall do touching the pre- 
miſſes; ratifying, allowing, and hereby confirming what- 
ſoever my ſaid proctor ſha}l fully do or cauſe to be done 
herein. In witneſs whereof, I have hereunto ſet my hand 
and ſeal, this third day of March 1723. 
| AI Wed John Johnſon, 


F a > * 


LHASE WAS. fd 45. | 

Then follows, 0 
5% Martii 1723 Coram. Duo Wiſe, &. 
Procures hinc inde conſenſerunt in diem &c. Tune 
Upton ext procurium. ſuum ſpielę ſub manu et ſigillo 
J. J. Clici partis ſuæ firmatum et vigore ejuſdem retrac- 
tavit reſponſa ſua negativa aliis artis con! eundem J. J. 
extis facta et data et animo conteſtandi litem afirmatiye 


et eoſdem agnovit omnes et fingulos artos prædꝰ in omni 


parte eorundem 'effe veros et nomine partis ſut ſubmifſtt 
e Rdo Dno Epo Ciceſtr' Archiong Cant” <juſq” officiali 
cum, promiſſione de non repetevgo,.gffenſiones in, articulis 
præd' objectas et homoi-procurium retactionem confef- 
fion* ſubmiſſisn!"et' promiſſionꝰ admiſit Quatus &e. in 
prefentia Norris eadem confeſſi oblita et aQz per Upton 
acceptantis,, Tune drus Upton petiix drum J. J. partem ,,, 


ſuam dimitti dio Norris diflen! ad cujus petnem Dov3,gde- 


 crevit. Monem contra dtem J. Jin ad legend? et recitand 


in Eeelia fun parabli de Cranbtook Formulas ptecum 


0 


vp vo IS ay + Yet MAR ab HONG 
Publicar? 29 MAli'to Augulti'Novembris et 30 jc! 


31 


* 


Jan. legi et regitary, autboritate. Regia. i junstas, diebus 


1 


reſpve præd et ad certifiscand' Due Archions: prædd e- 
* l eee \® wen N 4 III dun Sede Jute 
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Power of foun- 


dation, 


Holidays: 
juſve officiali aut alji Fudici ei in hac parte competent? de 


obedientia ſua in hac parte facta primo die Juridico beſt 
30” Januarii prox futur* et condemnayit dtum J. Tat 


expenſis &c. et aſſignavit Procuribus hinc inde ad on 


diend' Voltem & c. ſuper petnem dti Upton et uper tax- 
ation” earundem expenſarum in 7 Kc. to Upton 
diſen? Bl : | 
. Art, 292, Extract from a letter to e W ike 
in My Allen; s Own hand-writing. 


> -- % f 
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NV it dealt Vour 8 51 | | 
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"fo accept; of my moſt humble thanks for Von 1 
nity, in che point of extraordinary days and occaſional 


prayers. And I promiſe that J weil nevei "ed You 444 


N to repent of it.. 


Homilies. Ste Public vob 
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\O R d Papiſts being cage pr 66 nominate to holpitl 
fee title Popery. 215 
101 . Of hoſpitals, „ns are Lconjaencſanias aggregate of 
au y as of maſter or warden, and his confreres ; ſore, 
ere the maſter or - warden hath, on] the eſtate - of- 1 in- 
Fance in him, and the brethren ris power to con- 
ſent, having college and common ſeal; ſome, where the 
maſter or warden hath only the eſtate in him, but hath 
no college and common ſeal. And of, theſe hoſpitals 
9 be eligible, ſome dengtive, and, ſome preſentable. 
1 Infl. 
W Jus 30 Eli. £48 {mide petpetual by the 21 
» Fac. bi.) Every perfor ſeiſed of an Pate in fir ſimple, poll 
have full power at Bit will dnd plinſurey by ture Inrollad in 
ih higb court of chancerys ie eredt faund and eftablifh an 215 
pita, maiſon de Dieu, abiding place, 4 T, owfe U correction, 
40 well For the Aindin uftentation an 7 he the maimed 
por 'needy vr ee prople, as to *fet"tht s to work; 10 
baue cumtinuunce for der; and from time io tine 1% Glace 
2therein ſuch head my members, and ſuch number of poor, 1 to 
7 uw 
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Hoſpitals. 


141 /o founded,” Pall he incorporated," and have perpetual fuce 


ceſſton for-ever ; by uch name as "tht" founder, "bis heirs, ex- 
ecuters, or affine" ſhalt appoint Hnd ſhall by the name of in- 
corporation have capacity to purchaſe and hold any goods or free- 
bold lands, not exceeding 200 1a'year above 'reprifes; toith- 
cut litence or wrtt of ad quod damnum; h Hatute of mort- 


main, or any other flatute' or law to the contrary 'notwith- 


Hinding?* And they Jhall hs a common ſcal. Provided, that 
no ſurtꝰ Hoſpital hall. he formded or incorporated,” unleſs upon 
the foundation er erection thereof, the ſame he endowed for ever 
with lands tenements o- hefrditaments of the — * yearly value 
of fol. Hud, finally,“ furb conſtructions fhall be made of this 


| "as fp be meſi benefciu for the maintrnante of 'the poor, 


7 * ; o a * A * we" RY «© wy * l 9 =" b 4 ay 8 
ant for ve reffing ann avviding of all acts and devices do be 
invented vr put in ur contrary to the true meaning of this 
44. bis bis ui tem 0010 ente bn b ann 


att. alsiglog, dig 


Hege ee ant ei big ent id 2 ter ont 
Nat exceeding 200l.s year] If they be at the time of 
the foundation or endowment. of the yearly value of 209 
or under, and afterwards. they become of greater value by 
good: huſbandry, riſing of prices, ſudden accidents, as by 
eſcheat,;, or otherwiſe ; they ſhall, continue good, to be 
enjoyed hy the ,boſpital, albeit they be above the yearly 
value gf 2001; for the yearly value muſt be acgounted 
as it Was atethe time, of the endowment made, Alſo 
goods and chatzels (real, or perſonal). they, may take of 


7,7 
- 


what value foever.;! 2 Inf. 722. Tos zollt | 
But, by the 9 G. 2. c, 30. No:manors, lands, tenements, 


rents, advawſons, or other bereditaments,. corporeal or incorpoy 
v any ſum of. money, goods, chattels, flocks in the pubs 


lick fungs, ſecurgties, for money, or any other perſonal, eſtate 
whatſagver, to, be, laid aut or. diſpoſed of inthe purchaſe of any 


lands, tenements or.. hereditaments, | ſhall be given or any ways 


conveyed or ſettled (unleſ; it, be bona tide for full and valua- 
ble conjideration) to or upon any perſon an perjons, bodies poli- 
tick or cot porate, or. otherwiſe, for any eſtate or intereſt what- 
ſeever, or any ways charged or incumbred, in truſt or for the 


benefit, of any charitable uſes whatſaever ; unleſs ſuch appoint- 


ment, of. lands, or money, or other perſonal gſiate (other than 


ſtocks, in the publick funds), be made by deed indented, ſealed, 
and delivered in the, preſence. of two 1witneſſes, twelve kalendar 


months at leaſt before the death of the donor, and be inrolled 


in chancery within ſix kalendar months next after the execution 


thereof; and. unleſs . ſuch flock in the publict funds be trans- 


4 


ferred in the publick books uſually kept for the transfer leg | 
ws a of 5 35 
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Anteater months at lagſi before the death of. the donor : and 
5 the ſame be made to tale ed in poſſeſſn for the. charj. 


tab; e uſe intended, immediately from the mating 60% and be 


Without power. of revocation. And any Auen th herwiſe 


made Mull be void: dan | CITIES ens n 
By the aforeſaid Kater of the 3 9 Elis. c. 5. \The 


balpitals, ſo founded, ſhall be 1 = viſited, by 5 
perſon or perſons, as ſhall be aſßgned by tbe fougder, his 
heirs or aſſigns, in writing under his or their hand and 
ſeal, not being rast or contrary to the laws and ſta- 
tutes of this realm. . 

If the founder maketh.no appointment; ; then it is en- 
aRed by the 2 H. F. . as followeth: Foraſmuch as 
many hoſpitals within this realm, founded as well by the 


noble kings of this realm, and lords and ladies both ſpi- 


ritual and temporal, as by divers other eſtates, to the ho- 
nour of God and of his glorious mother, in aid and merit of 
the ſouls of the ſaid founders, to the which hoſpitals the 
Tame founders have ren a gfeat Þart of their moveable 
goods for the building of the ſame, and a great part of 
their lands and tenements, therewith" to ſuſtatn impotent 
men and women, lazars, men out of their wits, and poor 
women with child, and to nouriſh relieve and-/refreſh 
other poor people in the fame, be now for the moſt 
part decayed, and the goods an profits of the fame by 
divers perſons as well ſpiritual as tethporal withdrawn and 
ſpent in other uſe, whereby many men and women — 
died in great miſery, for default of aid living and fuctt 


to the diſpleafure of God, and peribtof the "fouls of ft 


manner of diſpoſers; it is ordained and eſtabliſhed, — 


as to the hoſpitals which be of the patronage and founda- | 


tion of the king, the ordinaries, by virtae' of the king's 
commiſſion to them directed, tral} inquire of the manner 
and foundation of the ſaid Hofpitals; and of the govern- 
ance and eſtate of the ſame, and of all other matters ne- 
ceſſary and requiſite in this behalf, and the inquiſitions 
thereof taken ſhall certify in the king's ebancery: And as 
to other hoſpitals: Which be of another foundation and pa- 
tronage than of the king; ' the ordinaries ſhall inquire of 
the manner of the foundation, eſtate, and governance of 
the ſame, and of all. other matters and things neceſſary in 
this behalf, and upon that make thereof correction and 
reformation, according to che dau of holy chured, as to 
them belongeth. 

And by the 43 RE ce . "Where this and ods 


given to hoſpitals have been 1 the a chancel- 
lor 
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| r may iſſue commiſſions to inquire and 6 
. — w/ this not to extend to hoſpitals, which have ſpe-. 
be cial viſitors or governors. And provided, that this act 
iſe ſhall not extend to abridge the power of the ordinary. 
5 4 By the aforeſaid ſtatute of the 39 Elia. c. 5. In the or elections in 
be 2 ſo founded as aforeſaid, they ſhall be placed, or, hoſpitals. 
ch pon juſt cauſe-diſplaced, by ſuch perſon or perſons as 
US all be aſſigned by the founder, his heirs or aſſigns, by 
nd writing under his or their hand and ſeal, not being re- 
a- aße 11 contrary” to the Jaws and: \ſtatutes of this 
7%, 7" realm. & du D* ad 5181 e714 {363 128030 * 8 3 30 il 
n= And by another olauſb in the fame: Natuts;/-it ſhall be 
Us lawful: to the founder, his heirs or affigns, upon the 
he death or removing of any head or member, to place one 
M= other in the room of bim that dieth or is temioutd, \\uc< 
- ceſſively' for eve. 129t Jo 32} $093 0+ T4194 t 
of And by the 31 Blow. fe 6¹ If any derſam all. tnke any 
he reward for nominating:to an hoſpital his: place (if he ſhall 
le have any) in ſuch. hoſpital ſhall be woigeo[Andiany;pere 
of fon receiving any reward for reſigning bi place 4n:any 
m4 ſuch hoſpital, ſhall forfeit: double the ſum, and the par» 
"or | fon for whom he reſigns ſhall be incapacitateſq. 
15 the aforefaid "ſtatute of che 39 Elix. c. f. it: is Leaſes, 
oft Mi that all leaſes oreftates to be made by any ſuch 
by corporation, exceeding the number of twentj ont years, and 
nd that in poſſeſſion, and whereupon the aceuſtomable yearly 
ve rent or more, by the greater part uf twenty years; next 
ar, before the taking of ſuch leaſe, ſhall not her reſeryed and 
ch yoorly payable, ſhall be void. * -rf2{e 
lat 6. By the 43 Elia. c 2. All jands within the pariſh ar Taxes, = 
la- 00 be ed to the pdor rate % as 1547 
g's And by Holt chief juſtice, E. 1 An. Hoſpital lands 150 . | 
1er ee to the poor as well as others; for no man by F 
n- appropriating his lands to an hoſpital; can diſcharge ot 5 
1e- exempt them from taxes to which they were ſubject be- q 
"NS fore,” and throw 'a greater benden e his r pepe 9 
as 2 Salk, 127. 1 
ba- In the 5 of . St Luke's | hoſpital "Faw: eee A. 1 
of 1 G. 3. it was determined, that the ſaid hoſpital was not 0 
of chargeable t the pariſh rates; and that in general no 1 
in hoſpital is ſo, with reſpect to the ſite thereof, except thoſe | 
nd parts of it which are inhabited by the officers belonging ; 
to to the hoſpital, as the chaplain, phyſician, and the like, I 
| in Chelſea hoſpital. And theſe apartments are to be 4 
ds rated as ſingle tenements, of which the ſaid officers are 1 
el- | the ; 
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the oecupbiers. The reaſon why: the apartments in this 
hoſpital f of the ſiek or mad perſons, are not to be rated 
is that there. are no perſons ho can be ſaid ton be the 
occupiers of them (and it is upon the occupiers of houſes 
chat the Fate is to be levied) e For ät would be abſurd to 
ouall the poor objects ſo with reſpectito this purpoſe; and 
thetleſſees of che hoſpital in truſt ori the Wadde pur- 
poſos to ich it is applied cantiot with any pfopriety be 
eonſidered as the oceupiers of it 3 not laſtly,,can the ſer- 
valits ef che holpital, who attend there for their liveli- 
hood; and no other perſons, ſaid Lord Mansfield chief 
zoftice;} tan; with any ſhadowiiof);reaſon;ibe; gonflered as 

_ the occupiers'of it, + BurroMarsf 1069. „% „ 
By the; annual acts for the land tau, it is provided. hi 
ame ſhall not extend 20:charge any hoſpital, for or 
in reſpect to the ſite of ſuch hoſpital, or any of the build. 
jungs within theiwalls und lüönits rheredf or to charge any 
ber che höuſes or- lands, which con or before Mar. 25, 
r6yg3; did belong to Chtiſt's Hoſpital x dr; Bartholomew, 
Bride well, St Thomas, and Bethlehem hoſpitals in Lon- 
don and Southwark; or to charge any other hoſpitals or 
alms-houſes: lot or in reſpect ofily of any reuts or reve- 


nus, which on ar before Mar. 25. 1693, were payable 


to the ſaid hoſpitals or alms · houſes, being to be received 


vnd diſburſed fon the immediate uſe de relief of the poor 


afuthe ſkid hofpitals/and alms-tiouſes.only. 
Provided, tharno tenants that hold any lands or honks, 
by leaſe or other grant from any of the ſaid hoſpitals or 
alms-houſes, do claim any exemption; but that all the 


bouſes and landsiwhibh: they. ſoc hold, ſhall be rated for 


ſo much as — 2 are yearly worthy over and above the 


rents teſbrved 'akf payable to the ſaid hoſpitals or alms- 
houſesy do be reeeived and diſburſed for the immediate 
ſupport und relief of the * of the ſaid hoſpitale and 
almsshouſess r for 1 n 

Provided, chat mothing heakins ſhall be en to ex- 
tend to diſcharge any tenant of any the houſes or lands 


belonging to the ſaid hoſpitals or alms-houſes, who by 


their leaſes or other contracts are obliged to pay all rates 
taxes and impoſitions Whatſoeuer; but that "they ſhall be 
Tared and pay all ſuch rates taxes and impoſitions. 
And if any queſtion ſhall be made, how far any lands 
or tenements belanging to any hoſpital or alms-houſe, 
not exempted by name, ought to be aſſeſſed and charged; 
the ſame ſhall be determined 17 the commiſſioners upon 
the appeal day, 


And 


Hoſpitats. 


And there is, further, a general clauſe, that all ſuch. 
lands, revenues, or rents belonging to any hoſpital or 
alms-houſe, or ſettled to any charitable or pious uſe, as 


were aſſeſſed in the fourth year of Will. and Mar, ſhall 
be liable to be charged; and that no other lands, tene- 


ments, or hereditaments, revenues, or rents whatſoever, 


then belonging to any hoſpital or alms houſe, or ſettled 


to any charitable or pious uſes, as aforeſaid, ſhall be 


charged. | | : nan Her > ff | 
Foſpitallers. See Monaſteries. 
Haotchpot. See CUiils. 
3 * ve} 10 3.871 . en: 5.1419 


See Holidays. 
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January the thirtieth. 
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Jew is to be ſworn on the old teſtament; and per- 
A jury may be aſſigned upon that oath. 2 Keb. 31 I, 
y the 10 G. c. 4. When any of his majeſty's ſub- 


jects, profeſſing the jewiſh religion, ſhall take the oath of 


abjuration; the words, 
ſhall be omitted. f. 18. c 

H. 2 G. 2. Gomez Serra and Munez. Upon error in 
debt upon a bond, the bail being both jews, were ſuf- 


on the true faith of a chriſtian 


fered to put on their hats while they took the oath. 


Str. 821. | 1 5 
By the x An. t. 1. c. 30. If any jewiſh parent, in or- 
der to the compelling his proteſtant child to change his 
religion, ſhall refuſe to allow ſuch child a ſufficient main- 
tenance, ſuitable to the degree and ability of ſuch parent, 
and to the age and education of ſuch child ; then, upon 
complaint thereof to the Jord chancellor, it ſhall be law- 
ful for him to make ſuch order therein, for the mainte- 
nance of ſuch proteſtant child, as he ſhall think meer. 


. © Marriages, - where both parties are jews, are excepted 


out of the marriage act of the 26 C. 2. c. 23. 


Ie. See Church. 
Images. 


= T — - ——— 


= es 


= 


— — 5 
— = i Et = pc. = 


= — 
: = l —_— ISO r | = ol = Z = g 
!!!...... ie EEC ET DE = | : * 
—— — — — . ² — — —— — 


—̃— 


— ==> 
——_— — —— 
— — 


— 


— — n =. alata Ac — MS 2 IR; * 8 
TE .:. —— CSS => RE i DD — 


1 — —.— 


— 


— 
W 


2 "= 7 * "ENGEL 
— — — — - 
— — ñ I( D! —— ñk — — — — — 


Hh 
he 1 \ 
N. 
y [2 
o 
- 12.88 
6 7 
11 ! 
: y 
þ = 
3 1 
PT [ 
a 8 
1 "£ U 
i 
i 
n 
\ 


A. 
HEM 
» 5 7a, # 
* ik N 
. 
ty 1H 

N 
n 
. 
1 
1 
ir! 

Ll 

U 

i 


——_—_ 


" Yimages. 


22 Wide in the church, and the principal! image 

in the chancel (viz. of the ſaint to whom the 
church is dedicated) ſhall be FREE at the charge of the 
pariſh. Lindw. 251. 

Arund, None ſhall bring into diſpute the determina» 
tions of the church, concerning the adoration of the glo- 
rious croſs, the worſhip of the images of ſaints, or pil- 
grimages to the places or relicks of the ſame ; but it ſhall 
be publickly taught and preached by all, that the croſs, 
and image of the crucifix, and other images of the ſaints, 
in memory and honour of thoſe whom they repreſent, 
and their places and relicks, ought to be worſhipped by 
proceſſions, kneeling, bowing, incenſe, kiſſing, oblations, 
illuminations, pilgrimages, and all other modes and forms 
whatſoever uſed in the times of us and our predeceſſors, 
on pain of incurring the guilt of hereſy, Lindw. 297. 

Art. 22. The romiſh docirine concerning the wor ſhipping 
and adoration as well of images as of relicks, and alſo invoca- 
tion of ſaints, is a fond thing, wainly invented, and grounded 
upen no warranty of ſeripture, but rather een to the 
ward of God. 

3& 4 Ed, 6. c. 10. Inages in churches, 0 1 one timber 
alabaſter or earth, graven carved or painted, ſhall be defaced 
and deſiroyed. f. 2. 

But this not to extend to any image or picture, ſet or graven 
upon any tomb in any church chapel or churchyard, only for a 
monument ef any king prince nobleman or other dead perſon, 
which' hath nat been commonly reputed and taken for a ſaint. 


bo this ſhall not be done by any perſon of his own 
authority, bot jc 2 to have the licence of the ordi- 
nary. Cro, 7 

And if an lt do ſo without the licence of the or- 
dinary; Dr ay fall ſays, he ſhall. bind him to his good 
behaviour : But the meaning is only, that he may be bound 
| to bis good behaviour, not by the ordinary, but by the tem- 
poral judge; as in Pricket's caſe (which is the caſe re- 
ferred to), the offender was bound to his good behaviour, 
net by the ordinary, but by the ”ore chief * of the 
court of king's bench. 


8 Impꝛo⸗ 


8 141 


for the patron of a church, whoſe clerk is . 


. 
* E423 £.-4 1 
- 4 * + © — 4s. 


8 r 


* 


Impꝛopꝛtatton. 


8 Joins (as ſome ſay) is properly ſo 


called, when it is in the hands of a biſhop, college, 
or religious houſe ; 1mpropriation, when it is in the hands 
of a Tayman; But the words are generally uſed promiſ- 
cuouſly. And the law concerning the ſame is treated of 
under the title App2cp2tation. 


| Inauguration day. See Holftdays. 


„ee. See Lewdneſls. A 
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Indemnity. 


N indemnity was, a penſion paid to the biſhop, in 

conſideration of diſcharging or indemnifying churches 
united, or appropriated, from = payment of procura- 
tions ; or by way of recompence for the profits which 
the biſhop would otherwiſe have received during the time 
of the vacation of ſuch churches, G18. 706, 719. 
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Indicavit. 
2 * x * 


JNDICAFIT (fo called from thoſe words in the writ, 


Indicauit nobis, c.) is a writ of prohibition that Heth 
the eccleſiaſtical court in an action for tithes, commence 
by another clerk, and extending to the fourth part of the 
value of the church at leaſt, In which caſe the ſuit be- 
longs to the king's court by the ſtatute of the 13 Ed. 1. 
c. 5. Wherefore the defendant's patron (being like to 


de prejudiced in his church and advowſon, if the plain- 


tiff obtain in the eccleſiaſtical court) hath this means tg 
remove it to the king's caurt. Terms of the L. F. N. B. 


104. 
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| Indicavit. 

But if the tithes in queſtion do not amount to the 
fourth part of the yearly value of the church; the ec- 
cleſiaſtical court may determine the right on a writ of 
Spaliation. F. N. B. %.. 


Induction. See Beneſice. 


* " _ 
$ . 
— by 5 1 


JJ. xii othgws, 
a is Ts 2:1 
Inhibltion. 
31 x wif / . 


I. N inhibition. is a writ, to forbid a judge from 
farther proceeding in a cauſe depending before 


court chriſtian to an inferior, upon an appeal. Id. 
archbiſhops and biſhops : Thus When the archbiſhop vi- 
fits, he inhibits the biſhop; and when a biſhop viſits, 
he inhibits the archdeacon : And this is to prevent con- 

fuſion. Ia. 5 2 
2. By Can 96. That the juriſdictlon of biſhops may 
be preſerved (as near as may be) intire and free from pre- 
judice; and that for the behoof of the ſubjects of this 
and, better proviſion be made, that henceforward they be 
not grieved with frivolous and wrongful ſuits and moleſta- 
tions; it is ordained, that no inhibition ſhall be granted 
out of any court belonging to the archbiſhop, at the in- 
ſtance of any party, unleſs it be ſubſcribed Hy an advocate 
practiſing in the ſaid court. And the like courſe ſhall be 
uſed in granting forth any inhibition at the inſtance of 
any party, by the biſhop or his chancellor againſt the 
archdeacon, or any other perſon exerciſing eccleſiaſtical 
juriſdiction, And if in the court or conſiſtory of any bi- 
ſhop there be no advocate at all; then ſhall the ſubſcrip- 
tion of a proctor, practiſing in the ſame court, be held 

ufficient. = . „ 
3. And by Can. 97. It is further ordered and decreed, 
that henceforward no inhibition be granted by occaſion of 
any interlocutory decree, or in any cauſe, of correction 
whatſoever, except under the form aforefaid, And more- 
over, that before the going out of any ſuch inhibition, 
the appeal itſelf, or a, copy thereof (avouched by oath 
to be juſt and true), be exhibited to the judge or his law- 
ful ſurrogate, whereby he may” be lawtully . 
| 6 oth 


» 
% a 


he 


C 


; | TOES * 
Inhibition. 
both of the quality of the crime, and of the eauſe of the 
grievance, before the granting forth of the ſuid inhibition. 
And every appellant, or his lawful proctor, ſhall before 
the obtaining of any ſuch inhibition, ſhew and exhibit to 


the judge or his ſurrogate in writing, a true copy of thoſe 
acts wherewith he complaineth himſelf to be aggrieved, 


and from which he appealeth; or ſhall take a corporal 
oath, that he hath performed his diligence and true en- 
deavour for the obtaining of the ſame, and could not ob- 


tain it at the hands of the regiſter in the country, or his 


deputy, tendring him his fee. And if any judge or re- 


giſter ſhall either procure or permit any inhibition to be 


fealed, ſo as is ſaid, contrary to the form and limitation 
above ſpecified; let him be ſuſpended from the execution 
of his office, for the ſpace of three months: and if any 
proctor, or other perſon whatſoever by his appointment, 
ſhall offend in any of the premiſſes, either by making 
or ſending out any inhibition contrary to the tenor of the 
ſaid premiſſes; let him be removed from the exerciſe of 
his office for the ſpace of a whole year, without hope of 
rwidai© oc refloringh, m QQ NG 478-1 


Inſtallment, See'Biſhaps. 
Inſtitution. See Benefice. 


Interdict. 


NTERDICT is ah eccleſiaſtical cenſure, whereby 


the divine ſervices are prohibited, either to particular 


perfons, or in particular places, of both, Lind. 320. 
And both theſe kinds of interdict have been frequently 
exerciſed heretofore, upon whole villages, towns, pro- 
vinces, and even kingdoms ; till they ſhould make ſa- 
tisfaction for injuries done, or abſtain from injuries they 
were doing, to the church. Gi 1047. 
During the time of the interdict, baptiſm was allowed, 


becauſe of the frailty and uncertainty of life; but the 


holy euchariſt was not allowed, except in the article of 
death; fo alſo chriſtian burial was denied in any conſe- 


crated place, except it were done without divine offices. 


God. App. 18. 
Vor. II. X ; But 


395 


306 Interdict. 
A But this cenſure hath been long diſuſed; and nothing 
of it appeareth in the laws of church or ſtate ſince the 
- reformation,  Gib/. 1047. | | 


* 


Jnterlocutozy decree. 
N interlocutory decree * the ſpiritual court, is that 
vhich doth not decide the cauſe, but only ſome in- 


cidental matter, which happens between the beginning 
and end of it, 10 e 
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FRE law concerning inteſtates, being connected in 
many inſtances with the law concerning laſt wills 
and teſtaments the whole is treated of together under 


the title Wills. . ; 
— — * * — b 

: : 0 F 
Intruſion: 4 

O tho. YOraſnuch 45 we underfland, that certain prief!s 
 *®_ eafting an eye upon the benefice of a perſon who is ab- j 
ſent, feigning reports that they have heard he is dead, or hath A 
reſigned his benefice, and ſo procure thamſelues to be intruded * 
into the ſame benefice ; and if perhaps he who tuas pretended 10 þ 
be dead fhall return unto his church, anſwer is made umo him, g 
I know thee not, and the door is ſhut again/t him And for- 3, 
aſmuch alſo as others, blinded with couetouſneſs, do preſume - 
privately or in what manner ſoever they can, to intrude them þ, 
elves into the benefices not only of the abſent but alſo of thoſt 15 


who are preſent ; and ꝛbhen they are in, neither the ſentence of f 
the judge nor any other thing by which they may bz ejetted doth / 
avail, but they defend themſelves with force of arms + Me do 
decree, and jiriflly injoin, that no benefice in any wiſe be con- la 

ferred, upon pretence of any fame or report of the death or ceſſien ſe 


of 


: Intruſion. 
of any hd being abſent; but the ordinary ſhall wait until 
e be fully informed in either caſe + otherwiſe he ſhall be bound 


to render the whole damages to ſuch abſent perſon ; and more- 


over, he who hath procured himſelf ta be intruded, ſhall beſides 
the reparation of damages, be ſuſpended ipſo facto from his office 
and benefice. Which alſo ſhall extend to every one, who hall 
of his own authority or preſumption, either privily or by force, 
obtain the poſſeſſion of an eccleſiaſtical benefice which is full of 
emother incumbent, and after it ſhall be declared to belong to [uch 
other, ſhall endeavour to defend himſe!f therein by force of arms; 
Athon. 32. | 


| Nor any other thing by which they may be ejected] That is, 
not any ſpiritual cenſure. Id. 5 | 


That no benefice in, any wiſe be conferred] Either by col- 
lation of the biſhop, or preſentation of any other. Id. 5 


Boniface. Forg/much as it frequently happeneth, that di- 
vers clerks by lay power do poſſeſs themſelves of churches paro- 
chial, or prebendal (even alths' they have the cure of ſeuls) 
and are intruded into the ſame without eccleſiaſtical authority; 
toe do decree, that a clerk ſo intruded into the church or prebend 
by himfelf or by lay power, ſhall be excommunicated in due 

arm of law, and fhall be denounced excommunicated by the dio- 
br of the place, and be diſabled for ever ipſo facto to hold 
at benefice. And if after ſentence pronounced againſi him, he 
fhall obſtinately perſiſt in ſuch intruſion for two months; the 
profits of his other benefices (until he ſhall make ſatisfaction) 


pall be ſequeſired by the dioceſans of the places where they ſhall 


be, upon denunciation of the biſhop in whoſe dioceſe he intruded, 
and whoſe monition and excommunication he contemned. And 
if be ſball perſevere under ſuch ſentence of excommunication 
for a year, from thenceforth he ſhall not be admitted to any ec- 
cleſiaſtical benefice within the province. And if he was in- 


* truded by a proctor who was a clergyman, the like proceedings 


all be againſt ſuch proctor, and he ſball be ſubjef to the pe- 
nalties aforeſaid. And if ſuch proctor was a layman, be ſhall 


be excommunicated in form of law, and be pubiitckly ſo denoun- 


ced. And his principal, if he be abſent hall be cited; and if 
he ſhall appear and ratify what his proctor ſhail have done in 
this behalf, he ſhall be ſulject to the penalties aforeſaid. But 


by contumacy be ſhall abſent himſelf” for three months ; if he 


I 
. in the kingdom, he ſhall be excommunicated by the greater er- 
communication, and nevertheleſs ſhall incur the penalties aſore- 
ſaid; eſpecially fince to his ſacrilege he hath added diſobedience and 
| X 2 contempt . 
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Intruſion. 

contempt . * and if he ſhall be out of the kingdom, the lite pra- 
ceedings ſhall be had againſt him, aſter a citation, time being 
allowed for his being beyond ſea. And the church or prebend 
in which ſuch intrufion ſhall be made, ſhall be put under an ec- 
cleſiaſtical interdict. And the fautors and e ſuch in- 


truſion, 15 they be clerks, ſhall incur the pains aforeſaid ordained 


againſt clerks ; and if they be lay perſons, they fhall be puniſhed 


in like manner as is afore ordained for lay perſons. And the 


places and lands of ſuch intruders, if. they do not mate fatis- 
faction within one month, ſhall be put under an eccleſi aftical i in- 
terdiet. And if ſuch intruſions be made ly authority of the ting, 
our lord the king ſhall be admoniſhed-by the dioceſan of the place 


IJ cauſe the ſame to be recalled within a time convenient; ot her- 


wiſe the lands and places which our lord the king hath! in that 


dioceſe wherein the intruſion was made, fall be put under an 


eccleſiaſtical interditt, according to the form  aboue expreſſed. 

And if ſuch intruſion ſhall be made by any other of the nobility 
or perſon in authority, he fhall be reflrained by the ſentences of 
interdict andexcommunication as aforeſaid; and if for two months 
he ſhall continue under ſuch ſentences" pronounced againſi him for 
the fame, from thenceforth his lands and places which he hath 
in that atoceſe ſhall be put under an eccleſiaſtical interdict by the 

dioceſan of the place; nor ſhall the aforeſaid ſentences be re- 


axed, until he ſhall make competent ſatisfaction for the injury, 


4 obedlience, and contempt. Lind. 319. 


Are intruded into the fame without eccleſi oftical authrig] 
T hat is, without canonical inſtitution. Id. 


So intruded into a church or prel end by himſelf] That is, 
without lay power, and without violence. 7d. 


Or by lay. power] And the ſame it is, if done by clock. 


cal power, ſuch as is not ordinary nor authoritative. IA. 


Shall be excommunicated in due form of law] Namely, 
preceded by a canonical monition to go Tay and quit 
the premiſles. Id. 


Time being allnued for his being 1 fra) Which is ar- 
bitrary : reſpect being had of the place, and of the Gil 


tance. Lind. 320. 


And the church or prebend in which ſuch intri ſion foall be 
made, ſhail be put under an eceleſi aftical mterdift) Whereup- 
on, in fuch church eſpecially interdicted divine ſervice can- 
not be performed. When a whole PRES is interdicied, 

this is called a general interdict. Lind. 320. ä | 


Our 


* Intruſion. 

Our ford the king ſhall be admoniſhed] This canon was 
-made in-the time of king Henry the third. And we may 
obſerve from hence, to what height the eccleſiaſtical au- 
thority was exalted at that time. But this part of the 
canon, denouncing judgments againſt the king, was ne- 
ver in force; being againſt the common law of the realm, 
and the prerogative royal. | 


Othobon. No patron, ecclefiaflical or ſecular, ſhall pre- 
ſume to preſent any one io a church, in woich he hath the right 
of patronage, unleſi he have probable notice of its vacancy ; in 
which caſe, altho he may preſent, to prevent the inconvenience 
of | a lapſe ; yet the prelate to whom the inſtitution appertaineth, 
ſhall by na means preſume to admit or inſtitute the perſon pre- 
ſented, unleſs it appear to him that the rector is dead, or that 
the church is otherwiſe become legally void. And it fhall not 
be ſufficient that the ſame ſball appear to him, etherwiſe than 
by the bodily preſence of the perſon dead or reſigning or otber- 
wiſe demiſing; or if he be abſent, then by fentence of the bi- 
ſhip of the dioceſe in whoſe city or dioceſe he is ſaid to have 
died or otherwiſe demiſed, or at leaſt by letters of ſome other 
authentic perſon, ſealed with one or more authentic ſeal or ſeals, 
by a public inſtrument, or by proper witneſſes ſworn and above 
all exception, by whem a fuffictent and open te/limony ſhall be 
given as the law requireth, not only of their belief but of their 
knrewiedge : And if any ferſon ſhall in fact be inflituted, or 


more properly intruded, into any church contrary to the premiſes, 


ſuch inflitution hall be invalid and of no force, nor ſhall any 
right accrue to him thereby, alths" perhaps afterwards it may 
appear, that the church at the time of ſuch in/litution was really 
void. And if it ſhall afterwards appear that the former rector 


is living, either by his appearing in perſon, or by authentic let- 
ters or publick inſlrument, or proper witneſſes; as well the 


prelate in/lituting, as he who ſhall be fa inſtituted, ſhall be bound 
to reſtore to ſuch rector the whole fruits damages and expences 
incurred thereby, the payment of the one being no diſcharge to 
the other. And becauſe a pecuniary puniſhment is not ſuffictent, 


where there is @ ſpiritual offence; the prelate wha ſhall inſi- 


ze contrary hereunto, ſhail nevertheleſs from the time of ſuch 
offence be ſuſpended from the collation inſtitution or preſentation 
of any benefices whaiſzever, until peſſc{fion of the church be re- 


Aored io the rector aforeſaid : adding moreover, that if after 


it ſhall appear as aforeſaid that the rector is living, the church 
fhall not be reſtered to him, but contrariwiſe the intruder fhall 
perfift in his rebellien for three months; beſides the puniſhments 
eforejaid, he fhall fer ever be deprived ipſo fats of all the 

„ benefices 
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Jntruſion. 
benefices which he hath in the lingdom, and fhall be for cuen 
diſabled io accept that benefice which he hath fo detained whene 


' ſeever or hjwſoever it ſhall be vacant ; and if he have no bene- 


fice, be foall for ever be diſabled to hold any benefice whatſoever 
in that dioceſe which be hath ſo wickedly dijlurbed. And more- 
over, when probable notice, atherwiſe than by the aforeſaid 
means, of the avoidance of à church or benefice, ſhall tome to 
any archbiſhop or biſhop unto whom the collation theresf” belong- 
eth, aud he doth collate to that church or benefice, fearing left 
a lapſe ſhould incur, yet he ſhall not deliver, nor ſuffer to be 
delivered, the corporal poſſeſſion of that church or benefice, until 
proof of the auiidance ſhall be made in the manner aforeſaid ; 
nor ſhall he to whom the collation ts made, preſume to enter up- 
on the poſſeſſion by his own or any other authority And if an 
archbiſhop or biſhop ſhall do contrary hereunto, he ſpall be ſubjecl 
to the penalties aforsfaid; and if he to whom the collation is 
made ſhall take poſſaſſiun contrary to the premiſſes, he ſhall for 
ever be deprived of that ehurgh or benefice, and nevertheleſs be 
ſubject to the other penalties aforeſaid. Athon. 96. 

„One might wonder at firſt fight, what ſhould make 
theſe two cardinals Oe and Otbaben, and allo the afore- 
ſaid archbilhop Boniface, who were all foreigners, ſuch 
zealous allerters of the properties of the Engliſh clergy. 
We find no conſtitutions of our own native prelates that 
expreſs ſuch a, concern upon this head. But the truth 
{ecmeth to be this: Theſe proviſions were made in be- 
half of abſent clergymen. The chief occaſion of the long 
abſence of clergymen was their going to Rome to attend 
appeale, to procure diſpenſations or indulgences, to ob- 
tain preſerment, or out of devotion to the apoſtolick ſee ; 
or elle they were foreigners who never came here at all. 
It was much to the advantage of the pope and city of 
Rome, that the travels of the clergy thither, and their 
long tay there ſhould be encouraged ; and other abſen- 
tees be tolerated and diſpenſed withal. And truly, by 
theie conſtitutions their rights were better. ſecured in 
their abſence, than they would have been by their being 
preſent and keeping reſidence. Fohbnſ, Othob. 


Stratford, A clerks, who ſhall procure themſelues to be 


reſented or coliated $9 dignities, parſonages, offices, or pre- 


bends, or ther eccleſiaſtical benefices whatſcever, being full and 


pl Hd in fat by others; and fhall directiy or indireciy by 


wirtue of the writs of quare non admiſit, or quare impedit, 
gr ther ſuch lite, proſccute the biſpops or others in the ſecular 
eeurt, without any mertign inade in the faid writs of the poj- 


2 | feffors 
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irs of the benefices, and without ſuch peſſeſſirs being regu- 
— Jo E (altho they have been cited) ; unleſs they firſt 
4 cauſe an inquiſition to be made concerning the cauſe of the pre- 
. tended vacancy by mandate of the ordinary, and the poſſeſſors to 
= 1 


ze canonically removed by competent judges eccleſiaſtical ; ———p 
Hall ipſo facto incur the ſentence of the greater excommunication, 


5 and as being fo excommunicate ſhall in no wiſe be admitted to 
2 auch benefices, bit ſhall be deemed for ever diſabled to hold the 
s fame. And if contrary to the premiſſes, any one be inſlituted 
17 or admitted into a benefice poſſeſſed by anotber de facto, ſuch 
2 inſtitution or admiſſion jhall be void in law. And whoſoever 
. ſhall ſo inſtitute or admit, by his own right or by delegation, 
: any perſon ſo preſented or collated, into a benefice poſſeſſed by 
> WH @nother, the poſior not being firft removed by a ſufficient au- 
EY tharitative ſentence in the. eccleſiaſtical court ; he ſhall be ſuſ- 
mk . pended from his office and benefice, till ſatisfaction be made ta 
* the Le, for the whole damage which be ſhall ſuſtain. And 
if 2 clerk fo inſtituted or admitted ſhall A himſelf to be 

indufted contrary to the premiſſes into a benefice poſſeſſed by an- 
* other; he ſhall be deemed an intruder, and ſhall incur ipſo 
h facto the penalties of intruſion contained in the conſlitution of 
ck Othobon, and the other penalties inflidted by the canons and 
8 holy fathers. Nevertheleſs by the premiſſes we do not intend to 


4  _  derogate 45 the power of the ordinary ; but that he may col- 
late to the benefices which he hath a right to collate unto, he- 
ſeever poſſeſſed by others de facto and not de jure: nor to re- 


4 = AY the per fons receiving e of ſuch benefices. Lind q 
4 f | | F 
5 Peaſſiſſed in fact by others] Altho' not de jure; becauſe 
J. perhaps the incumbent hath not a juſt title, 74. 

f EAI £ 

"> An intruder getting poſſeſſion, and holding it by a 
\ - ſtrong hand and great power of the laity, vi et armis, 
Yi againſt the ſpiritual authority; ſuch force is removeable 
n by the writ de vi laica amovenda. Which writ is uſually 
E iſſued, upon a certificate of the biſhop into chancery 


touching ſuch force and reſiſtance ; but may alſo be ob- 
tained upon a ſurmiſe made by him that is immediately 


be grieved. But by this writ, the ſheriff is not to remove 
+ the incumbent who is in poſſeſſion of the church, whether 
id the poſſeſſion be of right or wrong; but only to remove 
by the force; and to leave the incumbent ta be removed b 
t, other legal means. Gib/. 783. N | 
Th | 

j- Inventory. See ({lills, 

rs 
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| Toxetfare, See *Bipops.., 
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„ Jurts utrum. 
Uris. trum is 2 writ. that lieth for the ſucceeding in- 
bh cumbent of a benefice, to recover the lands or tene- 
ments belonging! to the church, which were aliened by 
his predeceſſor. Terms of the j oat 
| n it is ſo called, in like manner as Jon af the ether 
*vrits in the regiſter, from certain words in the writ re- 
enn the ſpecial matter for which the writ is brought. 
- Byithe ſtatute of the- 14 Ed. 3. ſt. 1. c. 17. It is of- 
ſented and e/tabliſhed, that par ſons, vicars, wardens of cha pech, 
and provejis, wardens and priefis of perpetual chantries, ſhall 


: have rbeir gurits of juris utrum of lands and tenements, rents, 


and "poſſeſſions annexed, or given perpetually in alms, to vicarages 
and chapels, or chaunteries, and recover by other writs, in thee 


ge, as yo forth as pa! r T churches or exc 5 


'S 
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Jus patronatus, See Adbobſon. 
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HEREAS the legal ſupputation of the year Year to begin on 
bs y \ of our Lord in that rt of Great Britain called Tan? wa 
England, according to which the year beginneth on the 
twenty fifth day of March, hath been found by expe- 
rience to be attended with divers inconveniences, not 
only as it differs from the uſage of neighbouring nations, 
but alſo from the legal method of computation in that part 
of Great Britain called Scotland, and from the common 
uſage throughout the whole kingdom, and thereby fre- 
quent miſtakes are occaſioned in the dates of deeds and 
other writings, and diſputes ariſe therefrom; and where- 
as the kalendar now in uſe throughout all his majeſty's 
Britiſh dominions, commonly called the Julian kalendar, 
hath been diſcovered to be erroneous, by means whereof 
the vernal or ſpring equinox, which at the time of the 

general council of Nice in the year of our Lord 325 hap- 
pened on or about the twenty firſt day of March, now 
happens on the ninth or tenth of the ſame month ; and 
the ſaid error is ſtill increaſing, and if not remedied would 
in proceſs of time occaſion the ſeveral equinoxes and ſol- 
tices to fall at very different times in the civil year from 
what they formerly did, which might tend to miſlead per- 
ſons ignorant of the ſaid alteration; and whereas a me- 
thod of correcting the kalendar in ſuch manner as that the 
| equinoxes and ſolſtices may for the future fell nearly on 
the ſame nominal days, on which the ſame happened at 
the time of the ſaid general council, hath been received 
and eſtabliſhed, and is now generally practiſed by almoſt 
all other nations of Europe; and whereas it will be of 
general conyenience to merchants and other perſons cor- 
reſponding with other nations and countries, and tend to 
prevent miſtakes and diſputes in or concerning the dates 
of letters and accounts, if the like correction be received 
and eſtabliſhed in his majeſty's dominions; it is therefore 
enacted, that in and throughout all his majeſty's domi- 
nions and countries in Europe, Alia, Africa, and Ame- 
rica, belonging or ſubject to the crown of Great Britain, 
the ſaid ſupputation, according to which the year of our 
Lord beginneth on the twenty fifth day of March ſhall not 
be made uſe of from and after the laſt day of December 
1751; and that from thenceſorth the fig day of January 
every 


1 
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every year ſhall be reckoned and accounted to be the firſt eo 

day of the year. 24 G. 2. c. 23. J. f. w 

| Fleven days 2. And that from the firſt day of January 1752, the th 

11u9wn out. ſeveral days of each month ſhall go on and be reckoned da 

and numbred in the ſame order and the feaſt of Eaſter and thi 

- OS other moveable feaſts thereon depending ſhall be aſcer- an 

tained according to the ſame method as ketore, until the | 

ſecond day of September 1752 incluſive; and that the na- rat 

tural day next immediately following the ſaid ſecond day haj 

- 'of September, ſhall be called reckoned and accounted to en! 

be the fourteenth day of September, omitting (for that up4 

| | time only) the eleven intermediate nominal days of the fan 

| common calendar; and that the ſeveral natural days, om 

3 which hall follow and ſucceed next after the ſaid four- 4 
_ | teenth day of September, ſhall be reſpectively called rec- 
1 | koned and numbered forwards in numerical order from 
4 the ſaid fourteenth day of September, according to the or- 
if der and ſucceſſion of days now uſed in the preſent calen- 

L dar. 24G. 2. c. 23. . 1. 3 

1 Wen is Nr. . And that all acts, deeds, writings, notes, and other 


date accord ng to Inſtruments of what nature or kind ſoever, whether eccle- 
tne new file, ſiaſtical or civil, publick or private, which ſhall be made 
executed or ſigned, upon or after the ſaid firſt day of Ja- 
nuary 1752, ſhall bear date according to the ſaid new me- 
| thod of ſupputation. 24 G. 2. c. 23. /.1. . 
Couttsand meet- , 4. And that the two fixed terms of St Hilary and St 
zunge, Michael, in that part of Great Britain called England; 
and the courts of great ſeſſions in the counties palatine, 
and in Wales; and alſo the courts of general quarter ſeſ- 
ſions, and general ſeſſions of the peace; and all other 
courts of what nature or kind ſoever, whether civil, 
criminal, or eccleſiaftical ; and all meetings and aflem- 
blics of any bodies politick or corporate, either for the 
election of any officers or members thereof, or for any 
ſuch officers entring upon the execution of their reſpec- 
tive offices, or for any other purpoſe whatſoever; which 
by any Jaw ſtatute charter cuſtom or uſage within this 
Kingdom, or within any other the dominions or countries 
1ubje& or belonging to the crown of Great Britain, are to 
be holden and kept on any fixed or certain day of any 
month, or on any day depending upon the beginning or 
any certain day of any month (except ſuch courts as are 
uſually holden or kept with any fairs or marts) ſhall 
from time to time from and after the ſaid ſecond day cf 
September, be hoiden and kept upon or according to the 
lame reſpe dive nominal days and times, vrhereon or ac- 
| | cording 
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cording to which the fame are now to be holden, but“ 
which ſhall be computed according to the ſaid new me- 
thod of numbering and reckoning the days of the calen- 
dar as aforeſaid ; that is to ſay, eleven days ſooner than 
the reſpective days whereon the ſame were before holden 
and kept. 24 G. 2. c. 23. / 1. | 

Provided, that the elections of officers in towns corpo- 
rate, and doing of other corporate a&s, which ſhall 
happen to fall upon any of the ſaid eleven days dropt or 
entirely omitted, ſhall for that year only be made or done 
upon the natural day, which ſnall be as effectual as if the 
ſame were done on any of the nominal days ſo dropt or 
omitted. 25 C. 2. c. 30. /. 1. | 
And the annual admiſſion and ſwearing of the lord 
mayor of London, and all annual meetings and aſſemblies - 
for that purpoſe, ſhall be on the ſame natural day and not 
on the ſame nominal day of the month as before, 25 G, 
2, c. 30. / 4+ | 

And the annual meeting for the election of the mayor, 
ſheriffs, treaſurers, coroners, and leave lookers of the 
city of Cheſter, ſhall be transferred from the next friday 
after the feaſt of St Dennis yearly unto the next friday 
after the feaſt of St Simon and Jude; that it may not 
coincide with Cheſter fair. 26 G. 2. c. 34. ,. 4+ 


5. And for the continuing and preſerving the calendar, regulations 
or method of reckoning and computing the days of the year, perpetuated, 


in the ſame regular courſe as near as may be in all times 
coming ; it is further enacted, that the ſeveral years of 
our Lord 1800, 1900, 2100, 2200, 2300, or any other 
hundred years of our Lord, which ſhall happen in time 


| to come, except only every four hundredth year of our 


Lord whereof the year of our Lord 2000 ſhall be 
the firſt, ſhall not be eſteemed or taken to be biſſex- 
tile or leap years, but ſhall be taken to be common 
years conſiſting of 365 days and no more; and that the 
years of our Lord 2000, 2400, 2800, and every other 
four hundredth year of. our Lord from the ſame year of 
our Lord 2000 incluſive, and alſo all ather years of our 
Lord which by the preſent ſupputation are eſteemed to be 
billextile or leap years, ſhall for the future and in all 
times to come be eſteemed and taken to be biſſextile or 
leap years, conſiſting of 366 days, in the ſame ſort and 
manner as ig now uſed with reſpect to every fourth year 
of our Lord. 24 G. 2. c. 23: / 2. 


6. And whereas according to the rule prefixed to the Ea nd 
book of common prayer, Eafter day is always the firſt er veg "I 


leaday after thy firſt tyll moon which bappens next after 
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1 
5 x 


316 


Valendar. 


the one and twentieth day of March; and if the full 1 
moon happens upon a ſunday, Faſter day is the fun- F 
days after; which rule was made in conformity to the 
decree of the ſaid general council of Nice, for the cele. | 
bration of the ſaid feaſt of Eaſter : And whereas the me. c 
thod of computing the full moons now uſed in the church c 
of England; and according to which the table to find a 
Eaſter for ever (preſixed to the ſaid book of common 0 
prayer) is formed, is by proceſs of time become conſider. h 
-ably erroneous : and whereas a calendar, and alſo certain {: 
tables and rules for the fixing the true time of the cele. f; 
bration of the ſaid feaſt of Eaſter, and the finding the 0 
times of the full moons on Which the ſame dependeth, ſo © 
as the fame ſhall agree as nearly as may be with the de. 65 
;eree of the ſaid general council, and allo with the prac- 
tice of foreign countries, have been prepared, and ate te 
hereunto annexed; It is therefore further enacted, that A 
the ſaid feaſt of Eaſter, or any of the moveable feats th 
thereon depending, ſhall from and after the ſaid ſecond * 
day of September be no longer kępt or obſerved according 
to the ſaid method now uled, or the ſaid table, prefixed Mis 
to the | ſaid book of common prayer; and that the (aid 5 
table, and alſo the column or golden numbers, as they pet 
are now prefixed to. the reſpeRtive days of the month iq me 
the ſald calendar, ſhall be left out in all future editions hed 
of the ſaid book of common prayer; and that the faid adi 
new: calendar, tables, and ruics: hexcunto annexed, thall up 
de prefixed to all ſuch futitre editions of the ſaid ke in the 
the room and, ſtead thereof; and that from and after the 266 
ſaid ſecond day of September, all and every the. fix hat 
ed feaſt-days holidays and ftait-days: obſerved by the day 
chutch of“ England, and alfo the ſeveral ſolemn days af 10 
tnanglgiwing and of faſting and humiliation which by vir- that 
tue ot any act of parliament naw in being} ate to be kept hap! 
and obtcrved, ſu dl be Kept, and oblecvad, . on. the reſpec: ſupf 
tive days marked for the celebration, of the ſame in the 105 
laid neu calendar, that 4s 10 (av, on the ſame relpective den 
nominal days on Which the ſame are now kept and ob- FEY 
let ved, but rich according to the alteration by this ach 8. 
intended to be made will happen eleven e {ouner than tins 
the ſame now do; and that the ſaid traſt of Eaſter, and hrs 
all other moveable feuſts thereon 6-pending, {ball be ob- Aude 
ſerved: according to the faid ne calendar tables and rules ts; 
hereunto! annexed, in that Part ot (ircat Britain called and e 
Eygland, and in all che domutons and countries aforciaid inclo 
Faercin the licuzgy of the chuten of: Eng gland now 15 et aud t 


* 


at, i } f „ hereaſtel 


888 - 1 


the fall 
e fun. 
to the 
ne Cele. 
the me- 
church 
to find 
ommon 
onſider- 
certain 
he cele- 
ung the 
eth, ſo 
the de. 
12 prac- 
and are 
d, that 
e feaſts 
| ſecond 
cording 
prefixed 
the laid 
as they 
onth in 
editions 
the ſaid 
d, ſhall 
bodbk in 
fter the 
he fix 
by tae 
days of 
by vu 
be kept 
relpee— 
in the 
lpective 
and 00+ 
this ad 
ger than 
er, and 
be 03s 


1d rules 


| called 
forciaid 
WW 1s O 


ereatul 


+Kalendar. | 


hereafter ſhall-be uſed ; and, that the two moveable terms 
of Eaſter and Trinitys and al courts of what nature ot 


kipd ſoever, andlall meetings and aſſemblies of any bodie 
politick or corporate; and all markets jfairs. and marts. an 
courts thereunto belonging. which by any law ſtatute 


charter cuſtom or uſage are appointed or, uſed to be holden 


at any moveable time depending upon the time of Eaſter 
or any other ſuch; moveable. feaſts as aforeſaid, ſhall : be 
holden and kept on ſuch days and times whereon- the 
ſame ſhall reſpectively happen or fall, according to the 
falling or happening of the ſaid feaſt 'of Eaſter or ſuch 


other. moveable feaſts as aforeſaid, to be computed ac 
cording to the ſaid new calendar tables and rules, 24. G. 2. 


6. 23. 3. 


7% The fveral's i 15 the. court of. ſeſhon, and Fairs 


terms fixed for the court of exchequer in Scotland; and 


April meeting of the governor, bailiffs, and commonalty of 


the company of conſervators of the great level of the fens; 
and the holding and keeping of all markets fairs, and 
marts, whether for the ſale of f goods or cattie,,or for the 
hiring-of ſervants, or for any other (ot Fong which are 
either fixed to certain nominal; days of the month, or de- 
pending upon the beginning of any certain day of any 
month; and all courts incident or belonging to, or 1 4 
holden or kept with any ſuch fairs or marts fixed to ſuc 

certain times as aforeſaid; ſhall not be continued 
upon or according to the nominal days of the month, 0 

the time of the beginning of any month, to be . — 
according to the ſaid new calendar; but they ſhall be 
holden and kept upon or according to the ſame natural 
days, on or according to which the ſame ſhould have been 
ſo kept or holden, in caſe this act; had. not been made, 
that is to ſay, eleven days later than the ſame would have 
happened according to the nominal days of the ſaid new 
ſupputation of time, by which the commencement of each, 
month and the nominal days thereof, are anticipated or 
brought forward by the ſpace of eleven days. 24 C. 2. 


4 23. 4. 


8. And whereas according to divers cuſtoms dn Paſtures'3 rents 3 
tions and uſages in certain places within this kingdom, coming of age. 


certain lands and grounds are on particular nominal days 
and times in the year to be opened for common of paſ- 
ture and other purpoſes, and at other times the owners, 
and occupiers of ſuch lands and grounds have a right to, 
incloſe or- ſhut up the fame for their own private uſe. ; 


aud there is in many other inſtances, a temporary and 
diſtinct 


Balendar. 
diſtinct property and right veſted in different perſons, in 
and to many ſuch lands and grounds, according to certain 
nominal days and times in the year ; and whereas the an- 
ticipating or e e forward the ſaid nominal days and 


times, by the ſpace of eleven days, aecording to the ſaid 


new method of ſupputation, might be attended with many 
inconveniences : it is therefore further declared and en- 


acted, that nothing herein ſhall extend to accelerate or an- 


ticipate the days or times for the opening inclofing or 
ſhutting up any ſuch lands or grounds as aforeſaid, or the 
days or times on which any ſuch temporary or diſtinct 


property or right in or to any ſuch lands or grounds 


as aforeſaid is to commence; but that all ſuch lands 


and grounds ſhall be reſpectively opened incloſed or 


ſhut up, and ſuch temporary and diſtin& property and 
right in and to ſuch Jands and grounds as aforeſaid ſhall 
commence and begin upon the ſame natural days and 
times on which the ſame ſhould have been ſo reſpectively 


opened incloſed or ſhut up, or would have commenced of 


begun in caſe this act had not been made, that is ts ſay, 
eleven days later than the ſame would have happened ac- 
cording to the ſaid new account and ſupputation of time, 


ſo to begin on the ſaid fourteenth day of September as 


aforeſaid. 24 G. 2. c. 23. .. 5. | 

Provided alſo, that this ſhall not extend to accelerate or 
anticipate the time of payment of any rent annuity or ſum 
of money, which ſhall become payable by virtue or in 
conſequence of any cuſtom uſage leaſe deed writing bond 


note contract or other agreement whatſoever, now ſub- 


fiſting, or which ſhall be made ſigned ſealed or entred in- 
to before the ſaid fourteenth day of September, or the 
time of doing any matter or thing directed or required by 
any ſuch act of parliament to be done in relation thereto ; 
or to accelerate the payment of, or increaſe. the intereſt 
of any ſuch ſum of money which ſhall be payable as afore- 
ſaid ; or to accelerate the time of the delivery of any 
goods chattels wares merchandize or other things what- 
ſoever ; or the time of the commencement, expiration, or 
determination of any leaſe or demiſe of any lands tene- 
ments or hereditaments, or of any other contract or agree- 


ment whatſoever; or of the accepting, ſurrendring, or 


delivering up the poſſeſſion of any ſuch lands tenements 
or hereditaments ; or the commencement, expiration, or 
determination of any annuity or rent; or of any grant for 
any term of years, of what nature or kind ſoever, by vir- 
tue or in conſequence of any ſuch deed, writing, con- 


tract, . 


. bs 


B 


Kalendar. 


tract, or agreement; or at the time of the attaining the 


age of one and twenty years, or any other age requiſite by 
any law cuſtom or uſage deed will or writing whatſoever, 
for the doing any act, or for any other purpoſe, by any 
perſon now born or who ſhall be born before the ſaid 
fourteenth day of September; or the time of the expi- 


ration or determination of any apprenticeſhip or other 


ſervice, by virtue of any indenture, or of any articles un- 
der ſeal, or by reaſon of any ſimple contract or hiring 
whatſoever : but that all ſuch rents annuities ſums of 
money, and the intereſt thereof, ſhall remain and conti- 
nue to be due and payable; and the delivery of ſuch 
goods and chattels, wares and merchandizes ſhall be made ; 


and the ſaid leaſes and demiſes of all ſuch lands tenements 


and hereditaments, and the ſaid contracts and agreements 
ſhall be deemed to commence, expire, and determine ; and 
the ſaid lands tenements and hereditaments ſhalt be ac- 
cepted, ſurrendred, and delivered up; and the ſaid rents, 
and annuities, and grants for any term of years ſhall 
commence, ceaſe, and determine, at and upon the 
ſame reſpective natural days and times, as the ſame ſhould 
and ought to have been payable, or made, or would have 
bappened, in caſe this act had not been made; and that 
no further or other ſum ſhall be paid or payable for the 
intereſt of any ſum of money whatſoever, than ſuch in- 


_ tereſt ſhall amount unto, for the true number of natural 
days for which the principal ſum, bearing ſuch intereſt, 


ſhal} continue due and unpaid ; and that no perfon ſhall 
be deemed or taken to have attained the ſaid age of one and 
twenty years, or any other ſuch age as aforeſaid, until the 
full number of years and days ſhall be elapſed, on which 
fuch perſon would have attained ſuch age, as would have 
compleated the time of ſuch ſervice as aforeſaid, in caſe 
this act had not been made. . 6. | 

Provided always, that whereas in divers parts of this 
kingdom, by cuſtom preſcription or uſage, or by virtue 
of fome law or contract, certain lands and grounds are 


to be opened and uſed for common paſture or other 
purpoſes, and the fame lands and grounds are again in- 


cloſed and ſnut up; and certain rents or other payments 


are due and payable; and ſome other matters and things 


may be to be done, upon ſome of the moveable feaſts, or up- 


on certain days or times depending upon or to be computed 


from the ſame; it is enacted, that from and after the 


ſaid ſecond day of September, the reſpective times for 


opening uſing incloſing and ſhutting up all ſuch lands 


and grounds as aforeſaid, for the paying of ſuch rents or > 


other 
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Lapſe, what. 


= 


other payments, and for the —_ of ſuch 8 matters or 


things as aforeſaid, if ſuch times are depending on any 
moveable feaſt, ſhall be computed and take place accord- 
ing to the ſaid new calendar, and not according to the 
method of ſupputation heretofore uſed; and the tempo- 
rary and diſtin& property and right of all perſons, bodies 
politick and corporate, of to and in all ſuch lands and 
grounds, ſhall commence and be enjoyed, and all fuch 
rents and payments ſhall become and be due and payable, 
and all ſuch matters and things ſhall be tranſacted hay 
done enen | 23 on 2:6 gow / 2. 7 


King! 's inauguration. See Volldaps. 
King's . See Supzemacy. 
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Lapfe. IIS . SLE 78 \ 
LAbg. 2 is a flip, or eee of a * of 
preſenting to a void benefice, from the original 
patron neglecting t to preſent within fix months next after 
the av oidance; . Whence it is commonly ſaid, that ſuch 
begefice i is in lapſe a or lapſed, whereunto he that ought to 
W Pan. Ake or dipped: his ne be 1 
2. 

Sod in Gnk. ya the patronage doch 3 a 
patron to the biſbop, from the biſhop tothe metropolitan, 
and from the, metropolitan to the king; that is, to the 
biſhop, as ordinary; ; to the metropolitan, as ſuperior; 
and to the king, as patron paramount. Gibſ. 768. 

For it is to \e. remem bred, that churches-and. dioceſes 
were of common right under the care of the biſhops; 
and it was by particular indulgence that the patrons had 
the right of preſentation; which being neglected, things 
do return to common right; and therefore the biſhop 
hath a true intereſt, and acts not in the right of the pa- 
tron, but his oon. . And if the biſhop doth not collate 
within fix months, then it falls to the archbiſhop ; not 
as ordinary, but as ſuperior ; to whom the right of de- 


volution falls upon the inferior's neglect. Upon the me- 


tropolitan's neglect, then it falls to the king (as the law- 
yers expreſs it) as patron paramount of all the benefices 


within the realm; by which is meant, that the king by 


right 


; Lapſe. © 
right of his crown is to ſee that all places be duly ſup- 
plied with perſons fit for them; and if all others whom 


321 


the law hath intruſted, do neglect their duties, then by 


the natural order and courſe of government it falls to 


the ſupreme power, which is to ſupply defects, and to 


reform abuſes. 1 Still. 320. 


2. The term or ſpace, in which title by lapſe acctues tncurred in fin 


ſucceſſively to the forementioned ſuperiors, is ſix months. 


The canon law upon this head did make a diſtinction be- 


tween lay patrons, and clergymen being patrons; ap- 
pointing four months in caſe of the former, and ſix 


months. 


months in caſe of the latter. But the common law ob- 


ſerveth not this diſtinction; but gives eccleſiaſtical and 


temporal patrons an equal title to preſent at any time 


within the ſix months. Gib/. 768. 

And becauſe this computation doth concern the church, 
therefore it ſhall be made according to the computation of 
the church, that is, by the kalendar, for one half year, 
and not accounting twenty eight days to the month ; and 
the day on which the church becomes void, is not to be 
taken into the account. 2 It. 360, 


3. As to the time from which the ſix months are to From what time 
the months to by; 


commence, the rule of the canon Jaw in all caſes was, 
that the ſix months ſhall be reckoned not from the. time 


of the voidance, but from the time of notice; and ſo it is 


held in ſome of the old books, Grb/. 769. 

Thus Rolle ſaith, that the ſix months ſhall begin 
from the time of the patron's knowledge of the ayoidance ; 
and ſo it was adjudged upon a writ in the time of king 
Edward the ſecond. As if the incumbent die beyond 


. ſea, the ſix months ſhall not be computed from the time 


of his death, but from the time of the patron's knowledge 
thereof: And ſo it was adjudged in a caſe between the 
abbot of St Mary's York, and the biſhop of Norwich, in 
a guare-non admiſit. For the ſix months ſhall not be reck- 
oned from the death of the laſt incumbent, but from the 
time the patron might (according to a reaſonable compu- 


computed. 


tation, having regard to the diſtance of the place where 


he was at the time of the incumbent's death, if he were 
within the realm at that time) have come to the know- 
ledge thereof: fot he ought afterwards to take notice 
thereof at his peril, and not before, for that he was in 
ſome other county than that where the church is, and 
wherein the incumbent died. 2 Rall's Abr. 363. 

And Dr Watſon ſaith, the law (he finds) hath been hol- 
den to be, that the fix months for lapſe upon an avoidance, 
{hall not be accounted: but from the time the patron could. 
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388 Tape. 
reaſanably be ſuppoſed to have notice of the incumbent's 


death ; eſpecially if the patron or iacumbent ſhould hap- 
pen to be beyond the ſeas, or in ſome remote county 


within the realm at the time of ſuch avoidance: But by 


the common law of England (he ſays) the fix months, as, 


he ſuppoſeth, ſhall be accounted from the time of the 


death. 740 Ss A ee 
And Dr Gibſon ſaith, foraſmuch as the former notion 


was attended with great uncertainty, therefore the com- 
mon law hath made this diſtinction; that where the 
avoidance is occaſioned by an act between the ordinary 
and the incumbent (as in the caſe of deprivation, and re- 


ſignation) lapſe ſhall incur from the notice given by the 
biſhop, or (if he die) by his ſucceſſor ; but where it is 
occaſioned by the act of God (as in the caſe of death), or 


by the act of the incumbent (as in the caſe of ceſſion), 

no notice need to be given, but the patron is bound to take 

notice of it; and fo, lapſe ſhall incur from the time of 

death or ceſſion. Gi, 769. 1 Still, 21. 

Cafe where an 4. But where a clerk is refuſed for want of abilities or 
inſufficient clerk morals, tho” the patron ought to have notice, that he may 
Io proſecced, reſent another in due time; yet if he neglect, the lapſe 
os Mall incur from the death or ceſſion, and not from the 

time of the notice. And in this caſe, where a kay 
perſon preſents an illiterate clerk, it hath been adjudge : 


9 3 9 75 
» 


that lapſe incurs without any notice, becauſe the Jaw ſup- 


poſeth ſuch to be judges of the abilities of their clerk, and 
ght not to haye preſented an inſuf- 


that therefore they ought n 
ficient clerk. 2 Rell's Abr. 364. Gib. 769. 3 
It hath alſo been held, that altho' no lapſe ſhall incur, 
if no notice be given; yet, if in ſuch, cafe a ſtranger 
preſent, and his clerk is inſtituted and inducted, and the 
patron gives no diſturbance within ſix months, be has 
no remedy tor that turn :. becauſe induction is a notorious 
act, of which he is bound to take notice, C/ 769; 
Ney 65. | e en gt OT 18 
f But if the clerk whether of an eccleſiaſtical or lay pation 
be not refuſed, but only the biſhop doth delay the exami- 
- nation of him, whereby the ſix months paſs ; lapſe ſhall 
not incur, becauſe the church remains void by. the bi 
ſhop's own default, and he is thereby a diftucber. Wat. 
RR > co: | 5 | : 
Where the lapfe 5. And generally, lapſe ſhall incur or not incur, ac- 
happenerh thro* cording as it happeneth or doth not happen thfo' the de- 
the biſhop's own fault of the biſhop, and according as he is named or not 
Ins named. in the writ of guare impedit brought upon that oc- 
caſion. So, if he will not award a % patronatus when re- 
8 e quired, 
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Lapſe. 
quited, or refuſeth the clerk without cauſe, and the church 
becomes litigious ; in ſuch caſes the lapſe ſhall not incur.. 
But if he do what is his duty upon a preſentment made to 


— # 


t 
a quare impedit is brought againſt patron and ordinary ; 
the lapſe ſhall incur, and his collation thereupon ſhall be 
good. G „ess. i 

Alſo, after the commiſſioners, upon a jus patronatus 
awarded, have certified the right as it is found before 
them, the biſhop ſhall not take advantage of the lapſe; 
that is, if the clerk of the patron for whom it is certified 


doth afterwards make a new requeſt to the ordinary to be 
admited, which may be done upon the firſt preſentation ; 


but without ſuch after requeſt, the ordinary may have the 
void turn, as by lapſe, ſuch inquiry and erding not- 
withſtanding. Valſ. c. 12. . 

Alſo if when a church is litigious, no jus patronatus is 
awarded, but only an aſſiſe of darrein preſentment or gquare 
impedit is brought by one party, who doth recover againſt 
the other; if the biſhop was not named in the writ, and 
the fix months paſs pending the ſame, Japſe ſhall incur, 
for that there was no default in the biſhop. And tho' the 
patron in ſuch caſe doth recover within the fix months; 
yet if the ſix months paſs before the writ to the biſhop be 


taken forth, lapſe ſhall incur: And if the ordinary doth - 


collate before the receipt of the writ ; his clerk ſhall not 
be removed. And ſo it is, if after the recovery within 
the ſix months, the defendant doth bring a writ of etror, 
and the ſix months do paſs pending the ſame ; unleſs the 
plaintiff, before the fix months by ſuch means paſs, doth 
bring a guare impedit againſt the biſhop, for thereby it 
hath been ſaid that lapſe ſhall be prevented. However it 


is generally ſaid, that if a, guare impedit in any caſe be 


brought, and the biſhop be named therein, lapſe ſhall not 
paſs to the ordinary pending the writ. JYatſ. c. 12. 


6. Title by lapſe can never accrue to the metropolitan, Lapſe ſhall 94564 
or to the king, unleſs it hath firſt accrued to the imme- incur per laltum. 


diate ordinary. This is agreed on all hands, even tho? 
the lapſe be loſt by default of the ordinary, as for want of 
giving notice, or the like, and for the fame reaſon, if a 
clerk is inſtituted, and remains eighteen months without 
induction; tho” inſtitution is no plenarty againſt the king, 
yet being ſo againſt the biſhop, no title by lapſe ſhall ac- 
crue to the king. Gibſ. 769. Maiſ. c. 12. | 
And by the ſtatute of the 25 Ed. 3. it. 3. c. 7. Becauſe 
that many preſentments to divers benefices of holy church, as well 
9 N LÞ 7 


of 


hi, and refuſeth with good cauſe, and is not named in 
the guare impedit ; or if no preſentation is made, and yet 
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Lapſe. 

of the: patronage of lay people, as of people boly church, 
57 _ Und 4 fox Ed ark. the Aue by lapſe 
of time was devolute and of right pertaining to the ordinaries 

of the places, were recovered by the king by judgments thereof 
given of the aſſent of the ſaid patrons, in deceit of the ſaid col: 

lations fa made reaſonably by the ſaid ordinaries ; in which 
pleas, the ordinaries nor their clerks to whom they did give * 
benefices, were not received to ſhew nor defend their right in 
this behalf, nor to counterplead the king's right ſo claimed: the 
king, by the aſſent of the parliament, willeth and granteth for 
him and his heirs, that when archbiſbops, biſhops, or 6 her or- 
Ainaries have given a benefice of right devolute to him 7 lapſe 
of time, and after the king preſenteth and taketh the ſuit 
againſt the patron, which percaſe will ſuffer that the king all 
recover without action tried, in deceit of the 72. Ls | mY 

ers of the ſaid benefices; that in ſuch caſe, and all other 
79001 es, the. 2 right is 1 ith 1 archbiſbop or 
biſbop, ordinary, or poſſeſſor, ſhall be received to counterplead the 
title taken for the king, and to have his anſwer, and to ſhew and 
defend his right upen the matter, alths' that he claim nothing 
in the patronage in the caſe aforeſaid. 4 „ 


- 


Biſhopbeing'borh © 7. "Al;ho* the biſhop be both. patron and ordinary, he 


patron and ordi- 
nary, ſhall net 
ha ve twice ſix 
months. 


Lapſe incurred 
during the me- 
tropolitical viſt 


ſhall not have a double time to preſent in, but only fix 
months, before title by lapſe acerues to the metropolitan. 
And there is a parity of reaſon, for its paſſing from the 
metropolitan to the king in fix months, where the me- 
tropolitan is both patron' and ordinary (as it frequently 
happeneth in churches within his own dioceſe) ; for the 
title by lapſe is in the nature of a ttuſt, and not of an in- 
tereſt; and the ſelf ſame perſon, who hath neglected that 
truſt, and kept the church deſtitute of a paſtor for one ſix 
months, ought not in equity to have it in his power 
to keep it vacant for ſix months more. Gib/. 769. 


Wai. CIT, | : 


8. If an archbiſhop doth viſit an inferior dioceſe, and 


doth inhibit the biſhopduring the viſitation (as the uſeis), 
and afterwards during the viſitation and inhibition, and 


before any releaſe made by the archbiſhop, ſome church, 


in the ſame dioceſe doth lapſe ; altho that the juriſdiction 

of the ordinary be ſuſpended during the viſitation ; fo that 
he cannot in any ſuch caſe collate his clerk himſelf, yet 
he ſhall have the benefit of the lapſe, and not the arch- 
biſhop ; to whom in this caſe the biſhop mult as a com- 
mon perſon preſent his clerk, and the archbiſhop as his 
ordinary ought to inſtitite upon ſuch preſentment, . Watf. 

c. 12. | 


„ 
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Lapſe. 


And the reaſon is plain; for altho' the biſhop/ is unter . 


inhibition during the time of the viſitation, yet ſuch in- 
hibition reacheth not his right of patronage, but only ſuſ- 
pends his right of inſtitution and collation; and therefore 
the only difference is, that inſtead of collating by his 
own authority, he is to preſent his clerk to the archbiſhop 


for inſtitution. Gibſ. 770. 5 | 2 
9. If title by lapſe is accrued to the biſhop, and he Biſhop dying at- 
dies, of is tranſlated, or deprived, before he takes the be- der lapſe incurred. 
nefit of it; the devolution is to the metropolitan, as he 


is guardian of the ſpiritualties, and as this is not an in- 
tereſt, but a mere ſpiritual truſt. For altho' it is laid 


down in an ancient writ, as a thing notorious, that 


churches which belonged to the collation of biſhops 
while they lived, do belong to the king by reaſon of his 


cuſtody thereof in the time of the vacation; yet this re- 


lates only to ſuch voidances as belong to the biſhops in 
their own right; but lapſes belong to the guardians of 
the ſpiritualties, whoever they be. Watſ. c. 12. Gib. 
77 EET - ee | 


\ 
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10. By the ſtatute of Prerogativa regis, 17 Ed. 2. c. No lapſe fem 


8. . Of. churches being vacant, the aduotoſons whereof belong the Kipg, 


to the king, and ot ber preſent to the ſame, whereupon debate 
ariſeth between the king and other if the king by award of the 


court do recover his preſentation, tho it be after the lapſe of ſix 


months from the time of the avoidance, no time ſhall prejudice 
bim, ſo that he preſent within the ſpace of fix months. 
The meaning of which ſtatute is, that where a church 


belonging to the patronage of the king is litigious, and 


not recovered in ſix months, lapſe ſhall not incur, as in 
the caſe of a common perſon ; but the laſt clauſe ſeem-. 
eth to be a limitation of that privilege; viz. on condi- 
tion that the king preſent within the ſpace of fix months 
after it is recovered ; and if he preſent not, then lapſe to 
incur. But it being a maxim in law, that nullum tempus 
occurrit regi, and the reſtraining words being not expreſs, 
that tne prerogative ſhall be reſtrair ed in that particular, 
but only words of implication ; the law is taken to be 
that the church can in no wile go in lapſe from the king. 
Gibſ..766..9950. , 2 


nd there fore there is no r-medy againſt a neglect in 


the king to fill vacant churches, but only the ordinary's 
ſequeſtring the profits of the church, and appointing a 
clerk to ſerve the cure. Gi. 7570. . 


22. After a church is lapſed to the immediate ordinary, patron's right, 
if the patron doth preſent before the ordin 'ry hath filled where advantage 
the church, the ordinary ought to receive his clerk. 


Ty lapſe 
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Lapſe. 
lapſe to the ordinary is only an opportunity of executing 
a truſt, viz. of ſeeing the cure ſupplied in caſe of. the pa- 
tron's neglet; which being performed by the / patron 
himſelf, the ordinary can take no advantage'by it. 
Wat. c. 12. 4 „„ 
And the like law is, if lapſe be acerued to the metro- 


— 


politan; for then, if the patron preſent to the inferior 


ordinary, whilſt the church remains void, he is bound 


to receive his clerk, and the metropolitan is barred. 


Wat. c. 12. W 008 4 + bu | ; 
But if the ordinary of the dioceſe, or metropolitan, 
hath collated his clerk, . whilſt the turn was reſpectively 
theirs, altho' the clerk be not inducted ; the patron's 
clerk, if after that preſented, is not to be admitted. 
Watſ. c. 1 oF | E 
Or if the inferior ordinary, after the time is gone by 
lapſe to the metropolitan, hath collated his clerk to the 
benefice that is in lapſe; altho' this collation be tortious 
to the metropolitan, yet it ſeems that it takes away the 


preſentation of the patron, ſo that he ſhall not preſent, 


and is only an uſurpation upon the metropolitan; and 
thereby the metropolitan nf out of poſſeſſion, and dri- 
ven to his quare impedit. Watſ. c. 12. |; 
It hath been a queſtion, whether the biſhop ought to 
admit the patron's clerk, after the title of lapſe is 
paſſed from the metropolian to the king. And by Ho- 
bart, the patron's preſentatien takes place, after the church 
is lapſed to the king, if it be exhibited to the ordinary be- 
fore the king's; becauſe the patron's right to preſent con- 
tinueth, until the title by lapſe be executed, and the king's 
title is not veſted in him in this caſe abſolutely, as other 
titles are, but conditionally, viz. if he doth preſent before 
the patron; becauſe the king hath it only as ſupreme ordi- 
nary. But by others, the turn is by lapſe fo veſted in 
the king, that if the patron's or other perſon's clerk be 
admitted to a church, after it is come to the king by lapſe; 
the king by quare impedit may recover the preſentment, 
and remove ſuch clerx. And this latter opinion is taken 
to be the law. $0 if the king hath title by lapſe, to pre- 
ſent to a prebend of his free chapel, for that.the dean 
thereof hath not collated to it within fix months; 'tho' 


the dean doth collate before the king preſents, yet the 


king ſhall remove his clerk. Watſ. c. 12. 
And this power in the king is in effect the ſame that 
the pope claimed and exerc.ſed; as appears by the direc- 


tion given to his legates in this very cafe, which became 


part of the bod; of the canon law; where ſpeaking of 
| a | | | | ſuch 
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ſuch benefices, or dignities as were lapſed to him, and 
* Hilled by the patrons notwithſtanding ſuch lapſe, he orders 
them to permit the perſons ſo preſented, if they be per- 
ſons fit arid ſuffioient, peaceably to enjoy the ſame; other- 
wiſe that they-remove thems.;6hg -u\ others ſufficient in 

4 their places. Grbf, 770. 
r But if in ſuch caſe, the patron” s Clerk is aaa to die 
1 incumbent, or is deprived, the king's turn is ſerved, and 
. he hath: loſt the advantage of the lapſe. Upon which 
head, all the books are clear, as to death; and moſt of 


an” 5 WH 


2 them, as to deprivation; but many of them will not al- | 
4 low the ſame reaſon, in caſe of reſignation, becauſe: there 1 
: is room to ſuſpect fraud and covin. Gilſ 770. 1 
. 12. A donative remaining void never goes in api No lapſe of a Us 
unleſs it be ſpecially provided for by the foundation, or donatiye. is 
* by compoſition afterwards; but the ordinary may com- 1 
© pel the patron to fill the fame, = eccleſiaſtical cenſures. } 
8 Wai. . Pk: 1 
0 But if it is augmented by the gevernots of queen Anne” 8 i 
te bounty, it will lapſe in like manner as eee livings. i 
d | 3 e 14 ee „ " „ þ 
to r — yo . —. —. ‚˖‚— ß «ðũ n i 
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* 1. Y. the. common law, biſhops with the - Leaſes by the * 
8 of the dean and chapter, maſter and fellows of common law, * 
er any college, .deans and chapters, maſter or guardian of | 
re any hoſpital and his brethren, parſon or vicar with the = 
li- conſent of the patron and ordinary, archdeacon, prebendary, f 
in or any other body politick ſpiritual and eccleſiaſtical, _ 
be might have made leaſes for lives or years without limira- "ol 
e; tion or ſtint; and ſo might they have made gifts in tail, bi 
i, or eſtates in fee, at their will and pleaſure; whereupon 9 
en not only great decay of divine ſervice, but dilapidations 0 
re- and other inconveniences enſued; and therefore they bf 
an were diſabled and reſtrained by ſeveral ſtatutes. 1 Taft [ 
10 44. 3 Co. 75. 9 
he \ Corporations aggregate, conſiſting of divers perſons, as F 
maſter and fellows, dean and chapter, might of themſelves 2 
dat have made ſuch grants, without confirmation; nor is any + 
c- confirmation yet required to ſuch leaſes as they . make 9 
me by ſtatute, Gif. 744. | 5 85 » 
of *. | Lut 1 
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But the law did not think fit to truſt a ſingle perſon, 
or. ſole corporation, as an archbiſhop, biſhop, archdeacon, 
prebendary, parſon, vicar, with the diſpoſition of eſtates 
held in right of the church; and therefore, by way of 
reſtraint, appointed the aſſent and confirmation of ſome 
others, without which their rags ſhould not be valid 
againſt the ſucceſſor. Id. 

Accordingly, all leaſes of archbiſhey s and biſhops (to 
bind their ſucceſſors) were to be — by the dean 


and chapter, or deans and chapters if there be ſeveral 


chapters; leaſes of deans, by the biſhop and chapter; 
leaſes of archdeacons, prebendaries, and the like, by the 
biſhop, dean and chapter; leaſes of parſons and vicars, by 
the patron and ordinary; and leaſes of the incumbent of a 
donative, by the patron alone: but if the king be patron 
of a prebend, or the like, then the king and dean and 


chapter, and not the biſhop, ought to confirm the leaſe. | 


Gibf. 744. Degge p. 1. c. 10. Watf. c. 44. 
ut all theſe ſole corporations, as archbiſhops, biſhops, 
reer prebendaries, and the like (parſons and vi- 
cars only excepted) were enabled by the ſtatute of the 
32 H. 8. hereafter following, to let leaſes for twenty one 
ears or three lives, without confirmation; provided that 
in ſuch leaſes the conditions and limitations of the ſaid 
act, as to the expiration of the old leaſe, the commence- 


ment of the new, the teſervation of rent, and the like, 


were punctually obſerved; but if not, confirmation 
remained — ary, as before, i in 'order to bind the ſuc- 
| ceflor. And with confirmation, long leaſes of ſole cor- 
porations continued {fo far as that act is concerned) to 


be good againſt the ſucceſſor, as they had been at the 


common law. Gb, 744. 

Afterwards, by the ſtatutes of the 1 El. 13 El. and 18 
El. all corporations, whether ſole or aggregate, were 
diſabled from making leaſes for more than twenty one 
years or three lives; and all (except biſhops) from mak- 
ing any new leaſe, where the old was not expired or 
ſurrendred or ended within three: years. In which caſes, 
confirmation was excluded, and could avail nothing ; and 
therefore confirmation is of real effect only to two ſorts 
of ſole corporations, viz. 1. To parſons and vicars ; 
who being ſpecially excepted out of the enabling act of 
the 32 H. 8. cannot nor ever could bind their ſucceſſors 


without confirmation: And, 2. To biſhops; who being 


not included in the reſtraint 'of the 18 El. hereafter men- 
tioned againſt concurrent leaſes, may ſtill (as at common 
law they might) "nt ſuch leaſes at any — with confir- 

mation; 


r 


Ton. „ at. of 


. 0 


0 


- = A a 0 Ae Rad 


„ 


„ 


Leales. 


mation; as will appear more particularly, in the recital 


and explanation of the ſeveral ſtatutes. Gi. 744. a 


2. By the 32 H. 8. c. 28. All leaſes to be mage of any Leaſes by the 
 *manors lands tenements or other hereditaments, by writing in- ehabling ſtatute 
dented, under ſeal, for term of years, or for term of life, by® the 32 Hi. 8. 


any perſon or perſons being of full age of teuenty one years hav- 
ing any eflate of inheritance either in fee ſimple or in fee tail, 


in their aum right, or in the right of their: churches or wines, 
or jointly with their wives, of an eflate of inheritance made 


before the caverture or after, ſhall be good and effeftual in the 
law againſt the leſſors, their wives, | heirs, and\ſucceſſors, and 
every of them, according to ſuch eflate as is compriſed and ſpe- 
cified in every ſuch indenture of leaſe, in like manner and 
form as the ſame fhould have been, if the lefſors thereof, and 
every of them, at the time of the making ſuch leaſes had 


been lawfully ſeiſed of a good perſecp and pure eſtate of fee ſim- 


* 


ple 2 5 to their own-only uſes. ſ. 1. a 
But this ſhall not extend (1) to any leaſes i be made of any 


manors lands tenements or hereditaments being in the bands of 
any farmer or farmers by virtue of an old leaſes, unleſs the 


ſame old leaſe be expired ſurrendred er ended within one year 


next after the making of the ſaid new leaſe; nor (2) ſhall cæ- 
tend to any grant to be made of any reverſion of any manors 
lands tenements or bereditaments ; nor (3) to. any leaſe of any 
manors lands tenements or hereditaments, which have not moſt 
commonly been letten to farm, or occupied by the farmers thereof 
by the ſpace of twenty: years next before ſuch leaſe thereof made; 


nor (4) to any leaſe to be made without impeachment of waſle ; 


nor (5) to any leaſe to be made above the number of twenty 
one years or three lives at the moſt from the day of the making 
thereof; and (6) that upon every ſuch leaſe there be reſerved 
yearly during the ſame leaſe, due and payable ta the lefſors their 
heirs and ſucceſſors to whom the ſame lands ſhould have come df. 
ter the deaths of the leſſors if no ſuch leaſe had been made there- 


of, and to whom the reverſion thereof ſhall appertain, accord- 


ing to their eſtates and intereſts, ſo much yearly farm or rent, 
or more, as hath been moft accuſſomably paid for the ſame 
within twenty years next before ſuch leaſe thereof made. ſ. 2. 

And every ſuch perſon to whom the reverſion ſhall appertain, 
after the death of ſuch leſſors, or their heirs, ſhall have like 
remedy and advantage againſt the leſſees their executors and a. 


ſigns, as the ſame leſſor might have had again/? the ſame liſſee: 


fo that if the leſſor were ſeiſed of any ſpecial effate tail of the 
fame hereditaments at the time of ſuch leaſe, the iſſue or heir 
of that ſpecial eftate ſhall have the reverſion rents and ſervices 
reſerved upon ſuch leaſe after the death of the ſaid leſſor, as the 
teffor himſelf might have had if he had lived. ſ. 2. 

| -þ ; Pravided, 
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Provided, that nothing herein fall extend\to give any liberty 


| or power to any arfmn or vicar of any. church or vicarage, to 


make any leaſe or grant of any. of their meſſuages lands tene- 


ments. til hes Profits. or bereditaments belenging to their churches. 


er icarages, otherwiſe or in any other manner, ow, they 


+ Wight have done befare the making of this aft, ſ. 4. 


Al leaſes to be made, &c.} Before this ſtatute, Altho 
corporations aggregate of many (as deans and ehipters) 
might have made long leaſes for lives or years, of them- 


ſelves and without any conſent or confirmation; yet if 
ſuch leaſes had been made by a ſole corporation (as bi- 
thop, archdeacon, prebendary); and not confirmed by ſuch 


-other-perſon or perſons whoſe * was neceſſary, they 
expired with the leſſor, and could Rot bind the ſucceſſor. 
But by this ſtatute, all ſuch ſole corporations (except 
parſons and vicars) are enabled to make leaſes for twenty 
one years or three lives, without any confirmation what- 
Joever (the ſeveral conditions which follow in the ſtatute 


being punctually obſerved): for which reaſon it is called 


the enabling ſtatute,” and ſo it wholly was, and had no- 
thing in it of reſtraint; but left aggregate corporations, 
and alſo ſole corporations with proper conſent, to their full 
liberty of going on to make all fuch leaſes as they might 
Have made before; without being limited at all to the 
conditions of this ſtatute, if they had but the ſame pro- 


per confirmation or conſent. G. 732. 


Of any manors lands tenements or other bereditaments] Tr 
muſt be of lands tenements or hereditaments, manurable 
or corporeal, which are neceſſary to be letten, and where- 


out a rent by law may be reſerved; and not of things 


that lie in grant, as advowſons, fairs, markets, fran- 
chiſes 750 the like, whereout a rent cannot be reſerved. 
1 [nfl. 
or WP better underſtanding. of which rule, it he be 
neceſſary to take natice of ſome diſtinctions which plainly 
ariſe out of the books. As, firſt; All the books agree, 
that a leaſe for three lives of tithes or other incorporeal 
inheritance will not bind the ſucceflor, becauſe he would 
then be without the tithes or other ſuch incorpareal in- 
eritance, and have no remedy for the rent thereon re- 
ſerved; for diſtrain he could not, becauſe there would 


be no place wherein to take any diſtreſs, the things leaſcd 


or granted being perfectly incorporeal, and inviſible; an 


aſſize he could not have, becauſe either he had not ſeiſin, | 


or if he had yet there would be nothing to put in view of 
| 0 


* 


e AY A as hs ad an Ai DAXAaca wd- i@ <a _ OA 1 1 


reren, Hts. dc; Baths Lot er A a Ss 3A od Aw mas — 


-) wot HH re ty 5 pw tf 45 +» 


Leaſes. 
of the recognitors; and an action of debt he could not 
maintain during the leaſe, becauſe being for three lives, 


that is an eſtate of freehold, which will endure no action 


of debt ſo long as it continues: And ſo the ſucceſſor in 


ſuch caſe would have no manner of remedy for the rent 


reſerved, which would be againſt the expreſs proviſion and 
intent of the ſeveral acts. Secondly, it is held in ſome 


books, that a leaſe = twenty one years of ſuch incorpo- 


real inheritances, 'tho' they have been uſually demiſed, 
and the ancient rent be thereout reſerved, is yet voidable 
by the ſucceſſor within theſe ſtatutes: becauſe tho? the 


rent reſerved be good by way of contract between the 
leſſor and leſſee, and an action of debt may be maintained 


for the recovery thereof, yet they ſay it is not ſuch a rent 
as is incident to the reverſion, nor ſhall paſs with it to the 
ſueceſſor; and therefore the ſucceſſor, having no remedy 
for the rent, _ not 25 29857 of the leaſe. 's U 3 


Lit. 44. 


But this point ſeems to have deen ſhaken by con- 
trary reſolutions. For ſome books expreſsly hold ſuch 


leaſe for years to be good againſt the ſucceſſor, becauſe 


they ſay he has remedy for the rent by action of debt, 

and ſay it has been ſo judged, and take the diverſity be- 
tween ſuch leaſe for years and a leaſe for life. Alſo they 
ſay, that the rent iſſues out of the kithes in point of ren- 
der, tho' not in point of zemedy ; becauſe no diſtreſs can 
be taken for it; but that is ſupplied by the action of debt, 
which lies for ſuch rent, and ſhall devolve on the ſucceſ- 
for; and that ſuch rent doth not lie only in privity of 
tolnract; as a ſum in groſs, but is incident to the rever- 
ſion, otherwiſe the ſucceſſor could not have it, being only 
privy to the eſtate, not to the perſonal contracts of his 


predeceſſor. And to this opinion the court inclined,” but - 


thought it a point of great conſequence, and therefore to 
avoid it gave judgment on anotber point which was clear. 
Thirdly, all the books agree, that a leaſe for three lives or 
twenty one years, of a manor with the advowſon append- 


ant or of lands or houſes and of tithes, uſually let therewith 


reſerving the ancient rent, and the like, is good and ſhall 
bind the ſucceſſor; for tho' the rent derh not iſſue out 
of the advowſon, or tithes, in point of remedy, yet the 


rent is greater in reſpect thereof, and the ſucceſſor hath 


his remedy for the whole rent upon the lands or other 


corporeal inheritance let therewith. And Vaughan 


proves this from the expreſs words of the ſtatute of the 
13 liz. which are, that all leafes by any ſpiritual or ec- 
Le perſons, TY any ** tenements tithes or 


heredita- 
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Leaſes. 
hereditaments, (other than for- twenty one years or three. 
lives) ſhall be void. So that the ſtatute plainly ſhews, 
that ſome way or other tithes may be leaſed for twenty 
one years or three lives, and if they cannot be leaſed 
fingly, it muſt be with lands uſually let therewith, 3 
Bac. Abr. 352. 1 W eee 
But now, by the 5 G. 3. c. 17. Whereas it may be 
doubtful, whether by the laws now in being, archbiſhops 
or biſhops, maſter and ' fellows, or any other head and 
* members of colleges or halls, deans and chapters, precen- 
tors, prebendaries, maſters and guardians of hoſpitals, or 
any other perſon or perſons having any ſpiritual} or ,ec- 
cleſiaſtical promotions, heretofore: had, or now have, any 
power to make or grant any leaſe or leaſes of tithes or 
other incorporeal hereditaments only, which lie in grant, 


and not in livery, for one, two, or three lives, or for any 


term or terms of years not exceeding twenty one, altho? 
the ancient rent is thereby reſerved, and all other requi- 
ſites preſcribed by the acts of parliament now in being to 
that end, or any of them, were or are juſtly obſerved and 
performed, by reaſon that there is generally no place 
wherein 2 diſtreſs can be taken; and it may be alſo 
daubtful whether, in caſes of leaſes for life or lives, there 
is any remedy in law for ſuch perſons, by action of debt 


or otherwiſe, for recovering the rent in arrear reſerved on 


ſuch leaſes for life or lives: Therefore, for obviating all 
doubts, and enabling the ſaid perſons to make valid leaſes 
of ſuch their incorporeal hereditaments, and to recover 
the rent reſerved on leaſes for one, two, or three lives; and 
alſo to make good ſuch leaſes as have been already granted 
by them; it is enacted, that all leaſes for one, two, or three 
Jives, or any term not exceeding twenty one years, already 
made and granted, or hereafter ts be made or granted, of 
any tithes, tolls, or other incorporeal hereditaments ſolely 
and without any lands or corporeal hereditaments, by any 
ſuch perſons as aforeſaid, ſhall be good and effectual in law, 
againſt ſuch perſons and their ſucceſſors, as any leaſe 
made by ſuch perſons of lands ar other corporeal heredi- 
taments by virtue of the ſtatute of the 32 H. 8. or any 
other act. And if the rent or yearly ſum reſerved: upon 
ſuch leaſe ſhall be behind or unpaid for twenty eight days; 
the ſaid leſſors, their executors, adminiſtrators, and ſuc- 


ceſſors reſpectively may bring action of debt againſt the 


leſſee, his heirs, executors,” adminiſtrators, or atſigns, for 
recovering the tame, as any landlord or leſſor or other 

rſon may do for recovering of arrears of rent due on any 
ſeaſe for life, lives, or years, by the laws now in 
8 7 
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By writing indented} It muſt be by deed indented, and 

not dy deed poll, or by parol. 1 IAH. 44. | 

And if it be not really indented, tho* the words of the 


deed be this indenture, yet ſtill it is not a deed indented; 


: but if the deed actually be indented, it matters not whe- 

ther it ſpeaks itſelf to be an indenture or not, it is how- 

. ever a deed indented. Matſ. c. 42. 2 

ö In tbe right of their churches) Vet a biſhop that is ſeiſed 

; in the right of his 'biſhoprick, a dean of his ſole poſſeſ- 

: ſions in the right of his deanry; an archdeacon in the 

; right of his archdeaconry, a prebendary, and the like, are 

d within this ſtatute; for every of them generally is ſeiſed 

4 in jure eccleſiæ. 1 Inſt, 44. or ed ET 

* And in general, all ſole corporations whatſoever (par- 

, ſons and vicars only excepted) are included within this 

4 ſtatute, and are hereby enabled to bind their ſucceſſors, 

N Accordingly it hath been adjudged, on ſeveral occaſions, 

8 that præcentors, chancellors, and treaſurers of churches, 

0 are within the benefit of this ſtatute; only, as to præ- 

a centors, it hath been determined, that tho' there are 

e perſons of inferior rank in ſeveral churches, who are 

0 commonly ſo called, yet they are not within this ſtatute; | 

E but only thoſe dignitaries of that denomination who are 5 

t properly ſo called, and who are next to the deans in 5 

1 | place and order. Grbf. 732 5 i 

" . Unleſs the ſame old leaſe be expired ſurrendred or ended 7; 

* within one year next after. the making of the ſaid new leaſe} 1 

d This ſurrender muſt be abſolute, and not conditional; x 

&) for the intent of the makers of the act was, to have a þ 

M continual and abſolute ſurrender, and not ſuch an illu- 1 

* ory ſurrender, which might be avoided the next day. # 
| 5 9. 2. ibs | 5 5 | $f 

1 H. 17 G. 2. Hilſon on the demiſe of Eyre, clerk, 1 

y againſt Carter and others. The leſſor of the plaintiff, | 

5 being a prebendary of Sarum, brought an ejectment to L 

_— avoid a leaſe made by his predeceſſor, as not being con- 10 

"i formable to this proviſo, which requires, that upon re- 1 

a newals, the old leaſe muſt be expired ſurrendred or ended, | # 

FA within one year next after making of the new leaſe. 2 'R 

53 And his objection was, that the ſurrender made of the for- ; j 

ag mer leaſe was with a condition, that if the then prebend- | 'F 

he ary did not within a week after grant a new leaſe $ 

Rs for three lives, the ſurrender ſhould be yoid ; whereby * 

0 (as was contended for the plaintiff) the old term was 1 
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Leaſes. 
hereditaments, (other than for twenty one years or three 
lives) ſhall be void. So that the ſtatute plainly ſhews, 
that ſome way or other tithes may be leaſed for twenty 
one years or three lives, and if they cannot be leaſed 
ſingly, it muſt be with lands uſually let therewith, 3 
EM: of os; FEW ITS Ot 
But now, by the 5 G. 3. c. 17. Whereas it may be 
doubtful, whether by the laws now in being, archbiſhops 
or biſhops, maſter and fellows, or any other head and 
members of colleges or halls, deans and chapters, precen- 
tors, prebendaries, maſters and guardians of hoſpitals, or 
any other perſon or perſons having any ſpiritual or ,ec- 
clefiaſtical promotions, heretofore had, or now have, any 
power to make or grant any leaſe or leaſes of tithes or 
other incorporeal hereditaments only, which lie in grant, 
and not in livery, for one, two, or three lives, or for any 
term or terms of years not exceeding twenty one, altho? 
the ancient rent is thereby reſerved, and all other requi- 
ſites preſcribed by the acts of parliament now in being to 
that end, or any of them, were or are juſtly obſerved and 
performed, by reaſon that there is generally no place 
wherein a diftreſs can be taken; and it may be alſo 
daubtful whether, in caſes of leaſes for life or lives, there 
is any remedy in law for ſuch perſons, by action of debt 
or otherwiſe, far recovering the rent in arrear reſerved on 
' ſuch leaſes for life or lives: Therefore, for obviating all 
doubts, and enabling the ſaid perſons to make valid leaſes 
of ſuch their incorporeal hereditaments, and to recover 
the rent reſerved on leaſes for one, two, or three lives; and 
alſo to make good ſuch leaſes as have been already granted 
by them ; it is enacted, that all leaſes for one, two, or three 
| lives, or any term not exceeding twenty one years, already 
made and granted, or hereafter ts be made or granted, of 
any tithes, tolls, or other incorporeal hereditaments ſolely 
and without any lands or corporeal hereditaments, by any 
ſuch perſons as aforeſaid, ſhall be good and effectual in law, 
againſt ſuch perſons and their ſucceſſors, as any leaſe 
made by ſuch perſons of lands ar other corporeal heredi- 
taments by virtue of the ſtatute of the 32 H. 8. or any 
other act. And if the rent or yearly ſum reſerved: upon 
ſuch leaſe ſhall be behind or unpaid for twenty eight days; 
the ſaid leſſors, their executors, adminiſtrators, and ſuc- 


ceſſors reſpectively may bring action of debt againſt the 


leſſee, his heirs, executors, adminiſtrators, or aiſigus, for 
recovering the ſame, as any landlord or leflor or other 
rſon may do for recovering of arrears of rent due on any 
1 for life, lives, or years, by the laws now in _ 
| | * 
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= not by deed poll, or by parol. 1 aft. 44. Wy 
7 And if it be not really indented, tho” the words of the 
4 deed be this indenture, yet ſtill it is nota deed indented; 
3 


but if the deed actually be indented, it matters not whe- F 
. ther it ſpeaks itſelf to be an indenture or not, it is how- i 
i ever a deed indented. Wat. . 42. 1 4 
— In tbe right of their churches] Yet a biſhop that is ſeiſed i 
id in the right of his 'biſhoprick, a dean of his ſole poſſeſ- * 
* ſions in the right of his deanry; an archdeacon in the j 
od Tight of his archdeaconry, a prebendary, and the like, are * 
C within this ſtatute; for every of them generally is ſeiſed * | 
 - „ TE. EEG. 1 
or And in general, all fole corporations whatſoever (par- is 
ity ſons and vicars only excepted) are included within this 8 
ny ſtatute,” and are hereby enabled to bind their ſucceſſors. bh 
00 Accordingly it hath been adjudged, on ſeveral occaſions, i 
TO that præcentors, chancellors, and treaſurers of churches, 1 
to are within the benefit of this ſtatute; only, as to præ- 9 
nd centors, it hath been determined, that tho' there are 1 
ce perſons of inferior rank in ſeveral churches, who are 9 
fo commonly fo called, yet they are not within this ſtatute; | 
ere but only thoſe dignitaries of that denomination who are 1 
ebt properly ſo called, and who are next to the deans in 3 
* place and order. Gihſ. 732 „ 9 
ro Unleſs the ſame old leaſe be expired ſurrendred or ended $ 
ver within one year next after. the making of the ſaid new leaſe} % 
ns This ſurrender muſt be abſolute, and not conditional ; 9 
cod for the intent of the makers of the act was, to have a KH 
n continual and abſolute ſurrender, and not ſuch an illu- 1 
ady oy ſurrender, which might be avoided the next day. | 
5 C. a. ; F 
DT H. 17 G. 2. Hilſon on the demiſe of Eyre, clerk, 9 
any againſt Carter and others. The leſſor of the plaintiff, . "n 
ae being a ptebendary of Sarum, brought an ejectment to # 
2 avoid a leaſe made by his predeceſſor, as not being con- 1 
en formable to this proviſo, which requires, that upon re- i 
any newals, the old leaſe muft be expired ſurrendred or ended, | i 
pon within one year next after making of the new leaſe. 2 1 
2553 And his objection was, that the ſurrender made of the for- : 1 
n mer leaſe was with a condition, that if the then prebend- | 1 
the ary did not within a week after grant a new leaſe 
„for for three lives, the ſurrender ſhould be void; whereby 4 
ther (as was contended for the plaintiff) the old term was 9 
any | F-39700 & | | not A 
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not abſolutely gone, but the” leſſee reſerved 2 power of 


| ſetting it up again. But the court, after two arguments, 


gave judgment for the defendants > this being within the 
intent of the ſtatute, which was, -that there ſhould not 
be two long leaſes ſtanding out againſt the ſucceſſor. 


Here the new'leaſe was made within the week, and from 


thence it became an abſolute ſurrender both in deed and 


in law. And the whole was out of the leſſee, without 


further act to be done by him. In the proviſo in the act, 
there is the word ended as well as ſurrendred; and can any 
body ſay the firſt leaſe is not at an end? This was no 
more than a reaſonable cautien in the firſt leſſee, to keep 
ſome hold of his old eſtate, till a new title was made to 
him. Strange. 1201. 1 « 1 
Of ſurrenders in general, the ſtatute of the 29 C. 2. 
c. 3. enacteth, that no leaſes eſtates or intereſts, either of 
freehold or terms of years, or any uncertain intereſt not 
being copyhold or cuſtomary intereſt of in to or out of 
any meſſuages manors lands tenements or hereditaments, 
ſhall be aſligned granted or ſurrendred, unleſs it be by 
deed or note in writing, figned by the party ſo aſſigning 
granting or ſurrendring the ſame, or their agents there. 
unto lawfully authorized by writing, or by act and opera- 
tion of law, ſ. 3. 


Note, a ſurrender by deed, is à ſurrender in expreſs 
words, into the hands of him who hath the immediate 
remainder : a ſurrender in Jaw, or by operation of law, is by 
taking a new leaſe of the ſame eſtate z for this is an ac- 
knowledgment, that the leffor hath power to make ſuch 
new leaſe ; which power he could not have, but by ſur- 
render of the former leaſe in being. Gibſ, 733. 
Further, with reſpect to ſurrenders, it is enacted by 
the 4 G. 2. c. 28. that whereas many perſons hold con- 
ſiderable eſtates by leaſes for lives or years, and leaſe out 
the ſame in parcels to ſeveral under tenants ; and whereas, 
many of thoſe: leaſes cannot by law be renewed without 
a ſurtender of all the under leaſes derived out of the 
fame, ſo that it is in the power of any ſuch under tenants 
to prevent or delay the renewing of the principal leaſe, 
by refuſing to ſurrender their under leaſes, notwithſtanding 
they have covenanted ſo to do, to the great prejudice of 
their immediate landlords, the firſt leſſees: therefore for 
preventing ſuch inconveniences, and for making the re- 
newal of leaſes more eaſy for the future, in caſe any leaſe 
ſhall be duly ſurrendered in order to be renewed, and a 


new leaſe made and executed by the chief landlord or 
2 landlords, 


Leaſes. 


Jendlords, the ſame new, leaſe: fhal},. without, a ſurrender. | 


of all or any the under leaſes, be as good and valid, to all 
intents and purpoſes, as if all the under leaſes derived 
thereout had been  Tikewiſe ſurrendreE at or before the 
taking of ſuch new leaſe, ap ( 8.57 8 9102 0! 8 5 : 

And by the 29 G. 2. c. 31. Whereas divers lands tene- 


ments and hereditaments, have been ànd may be granted 


by leaſe for the life of one or more perſon or perſons, or 
otherwiſe; and whereas, in order to obtain à renewal of 
ſuch leaſes, it is in many caſes neceffary to furrender up 
the eſtates thereby granted; which ſurrenders cannot be 
effectually made by perſons under the age of twenty one 
years, nor lunaticks, nor by femes covert, 'without levy- 
ing a fine; it is enacted, that in all "caſes, where any 
perſon ſo under age, Junatick, or feme covert ſhall become 
intereſted in or intitled* to 12 leaſe or leaſes made or 
granted by any perfon- or perſons, bodies politick, cor- 


porate, or collegiate, aggregate or fole, for the life or 


lives of one or more perfon of perſons, or for any term of 
years, either abſolute, or determinable upon the death of 


one or more perſon, or,, perſons, or otherwiſe, it ſhalk be 


lawful for ſuch perſon. ſo under agę or for his guardian 
or other perſon on his behalf, and, for ſuch Junatick 
or his guardian or committee for his eſtate or other perſon 
on his behalf, and for ſuch feme covert or any perſon on 
her behalf, to apply to the court of chancery of exche- 
quer, or to the courts of equity of the counties palatine 
of Cheſter, Lancaſter, and Durham, or the courts of 
great ſeſſion in Wales, reſpectively, by petition or motion 
in a ſummary way: and by the order and direction of 
ſuch court, upon hearing all parties concerned, ſuch per- 


ſon ſo under age, Junatick, or perſons appointed by ſuch 


court, and alſo ſuch feme covert, by deed or deeds only, 


without levying any fine, ſhall be enabled to ſurrender 


ſuch leaſes, and to take new ones, as ſuch court ſhall di- 


rect. And all ſums of money and other conſider- 


ation, paid or advanced by any ſuch guardian, truſtee, 
committee, or other perſon, for a fine on account of the 
renewal of ſuch leaſe, and all reaſonable charges incident 


chereunto, ſhall be paid out of the eſtate or effects of ſuch 


infant or lunatick, or be a charge upon the leaſehold 
premiſes, together with intereſt for the ſame, as ſuch 
court ſhall direct; and as for leaſes to be made upon ſur- 
renders by femes covert, unleſs the fine or conſideration 
of ſuch leaſe and the reaſonable charges ſhall be otherwiſe 
paid or ſecured, the ſame, togecher with intereſt, ſhall be 

. a charge 
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_ perſon: who ſhall advance the ſame. 


53 ; 7 5 haps 4 of * e 
_ Within one year. next after the mating e the ſaid nem leaſe]. 
is, as to ſole corporations inferior to. biſhops, is ex- 
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a charge uþ6ti the Teaſchold premiſſes, for the uſe of ſuch 


tended by the 18: E. (bereafter following) to three years; 
and as to biſhops themſelves, it holds only where they 


: 


15 by the dean and chapter, the years to come, in the 


d leaſe, are not material. Gibſ. 73332 
© Nor bail extend to any grant to be made of any reverſion] 
That is, ſuch grants as are made to commence at a day 
to come. Gibſe 733% ergy, obs 


Wile MSTENAS. FE 3s 13.5 © „ 4 x & *% 8 2 
Nor to any leaſe of any manors lands tenements or heredita- 


ments, which have not maſt commonly been letten to farm or oc- 
cupied by the farmers thereof by the ſpace of twenty years next 
before ſuch. leaſe made] So that if it be letten for eleven 


years (lord Coke ſaith) at one or ſeveral times within 


theſe twenty years, it is ſufficient, 1 If. 44. 


* Lett to farm] A grant by copy of court roll. in fee 


for life or years, is a ſufficient letting to farm within this 
ſtatute, for he is but tenant at will according to the cuſ- 
tom, and ſo it is of a leaſe at will by the common law, 


hut thoſe lettings to farm muſt be made by ſome ſeiſed 


of an eſtate of ' inheritance, and not by a guardian in 
chivalry, tenant by the cutteſy, tenant in dower, or the 
like/ "a Bla gt ef KS; e 
Nor to any leaſe to be made without impeachment of waſte] 
Therefore if a leaſe be made for life, the remainder to 


another for life, remainder to a third for life; this is not 


warranted by the ſtatute, becauſe the remainders make 
the preſent tenants diſpuniſhable of waſte : but if a leaſe 


be made to one during three lives, this is good; for the 


occupant, if any happen, ſhall be puniſhed for waſte. 1 


Iasi. 44 5 ' 3 - | 3 4 
And altho' this condition of a good leaſe is not ex- 


preſſed in the ſtatutes of the 1 El. and 13 El. here next 


following, for reſtraining of unreaſonable leaſes (the firſt 


of biſhops, and the ſecond of the inferior clergy) ; yet 


are both biſhops and clergy reſtrained by the equity of the 
ſaid ſtatutes from making leaſes diſpuniſhable of waſte : 
for the ſtatutes were made againſt unreafonable leaſes ; 
and it is unreaſonable, that a leſfee ſhall at his pleaſure 
do waſte and ſpoil, 6 Co. 37. Gib. 733. 


— 


make a new leaſe without confirmation; for if it be con- 


Nor 


exceeding ſuch a number. 


Leaſes. 
© - Nor to any leaſe to be made above the number of twenty one 


years or three lives at the moſt from the day of the making 
thereof] There muſt not be a double leaſe in being at 


one time; as if a leaſe for years be made according to 


the ſtatute, he in reverſion cannot expulſe the leſſee. 
and make a leaſe for life or lives according to the ſtatute 
nor e converſo: for the words of the ſtatute be, to make 
a leaſe for twenty one years or three lives, ſo as one or 
the other may be made, and not both. 1 1. 44. 


Or three lives] That is, for three lives, to be all wear- 
ing together; and not to one for life, the remainder to-a 
ſecond for life, the remainder to a third for life; which 
would be a void leaſe ; as it would be, if a leaſe were 
let for ninety nine years determinable upon three lives, 


But a leaſe toi one for the lives of three others, or 


to three for their three liyes, is s good. Gibſ. 733. Watſ. 


e bbs 


At the mot] It muſt not exceed three lives or one and 
twenty years from the making of it; but (according to 


lord Coke) it may be for a leſſer term or fewer lives. 1 


Inft. 44. 
But in the caſe of Smartle and Penballw, H. 13, N. 


where the point was, whether a copyhold for one life, 
where, the cuſtom enabled to grant for three was good, 
and it was held to be good; Holt chief juſtice added, 
This is not like the caſe of a biſhop's leaſe, which cannot 
be good for any part, 'becauſe the ſtatute ties it up to an 
expreſs form: otherwiſe perhaps, had it been, that bi- 
ſhops ſhould make leaſes for any number of years, not 


1 Salk. 188. G.. 733. 


From the day 4 the making thereef] The ſtatutes of the 
1 El. and 13 l. 


are from the making, and not from the day 
of the making ; and the diſtinction ſeems to be this: where 
the habendum is for twenty one years from the making, 
the day of delivery (which is the making) ſhall be in- 
cluded ; but where it is from the day of the making, ar 


from the day of the date, that day ſhall not be included 


as part of the term, but the twenty one years ſhall begin 


on the day following. Gibſ. 733. 


And that upon every ſuch leaſe there be reſerved yearly] If 


the accuſtomable rent had been payable at four days or 


feaſts of the year; yet if it be reſerved yearly payable at 


one feaſt, it is ſufficient ; for the words of the {tatute be, 
reſerved jearly, I Iuſt. 44. 
Vor. II. | 2 | S. 
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So much yearly farm or rent, or more, at bath been mofl 


accuſtomably paid for the ſame] Where not only a yearly 


rent was formerly reſerved, but things not annual, as he- 
riots, or any fine or other profit at or upon the death of 


the farmer; yet if the yearly rent be reſerved upon a leaſe 


made by force of this ſtatute, it ſufficeth by the expreſs 


words of the act. 1 Infl. 44. ; | 
But if a couple of capons, or the like, have been ex- 


preſsly reſerved in kind or in maney, over and above the 
rent; a ſubſequent leaſe not reſerving theſe ſhall be void : 
And ſo it ſhall be, where all the great trees have been 
uſuaily excepted, and then are omitted; becauſe by this 
means every ſucceſſor cannot have the benefit of boughs 
and fruits yearly renewing. Gi 734. 


Or more] Therefore if more than the accuſtomable 


rent be reſerved, it is good, by the expreſs letter of the 
act? 1 If. 44. | 


As hath been moſt accuſtombly paid for the ſame] If 


twenty acres of land have been accuſtomably letten, and 
a leaſè is made of thoſe twenty, and of one acre which 
was not accuſtomably letten, reſerving the accuſtomable 
yearly rent, and ſo much more as exceeds the value of the 
other acre: this leaſe is not warranted by the act, for 
that the accuſtomable rent is not reſerved, ſeeing part was 
not accuſtomably letten, and the rent iſſueth out of the 
whole. 1 Ia. 44. : | 

But if tenant in tail let part of the land accuſtom- 
ably letten, and reſerve a rent pro rata, or more, this 
is good: for that is in ſubſtance the accuſtomable rent. 
1 IAI. 44. | | 

So if two coparceners be tenants in tail of twenty 


acres, every ane of equal value, and accuſtomably letten, 


and they make partition, ſo as each have ten acres; they 
may make leaſes of their ſeveral parts each of them, re- 
ſerving the half of the accuſtomed rent. 1 Aufl. 44. 


Provided, that nothing herein ſhall extend to give any li- 
berty or power to any parſen or vicar] Therefore if either 
of them make a leaſe for twenty one years or three lives, 
of lands accuſtomably letten, reſerving the accuſtomed 
rent, it muſt alſo be confirmed by the patron and ordi- 
nary : becauſe it is excepted out of this act, and not re- 
ſtrained by the ſtatutes of the 1 EI. or the 13 El. 
1 Inſt. 44, h 


3- By 


2. By the 1 El. c. 19. All gifts grants feeffments fines on Leaſci of biſliopk 


other conveyance, or eſtates, to be had made done or ſuffered by 


any archbiſhop or biſhop, of any hanours caſtles manors lands te- El 
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by the diſabling 
ſtatute of the 1 


nements or other hereditaments, being parcel of the poſſeſſions e 


his archbiſhoprick or biſhoprick, or united appertaining or be- 


© bnging to the ſame ; to any perſon or perſons, bodies politick or 


corporate, other than to the crown, (and by the 1 J. c. 3. 
not to the crown neither;) whereby any eſtate or e/lates 
ſhould or may paſs from the ſame archbiſhop or biſhop, other 
than for the term of tiuenty one years or three lives; from ſuch 
time as any ſuch leaſe grant or aſſurance ſhall begin, and where- 
upon the old accuflomed yearly rent or more ſhall be reſerved and 
payable yearly during the ſaid term of twenty one years or three 
lives, ſhall be utterly void and of none effetl to all in- 


tents conſtructions and purpoſes. ſ. 7. 


+ 


All gifts, grants, &c.] Neither this act, nor that which 


followeth, of the 13 El. c. 10. which are called the 4i/- 
abling acts, nor any other act or ſtatute whatſoever, do in 
any ſort alter or change the inabling ſtatute of the 32 H. 
8. aforegoing ; but leave it for a pattern in many things; 
for leaſes to be made by others. And no leaſe made ac- 
cording .to the limitations of this ſtatute of the 1 El. or 
of the 13 El. here next following, and not warranted by 
the ſtatute of the 32 H. 8. if it be made by a biſhop or 
any ſole corporation, but it muſt be confirmed by the 
dean and chapter, or others that have intereſt ; as hath 
been ſaid in the caſe of the parſon and vicar. 1 nf; 


44, 45» 


Gifts, grants, feoffments, fines, or other conveyante, or eſ- 
tates] Neither biſhops by this act, nor other eccleſiaſti- 
cal or collegiate corporations by the ſaid act of the 13 
El. are reſtrained from making grants of copyholds in fee, 
in tail, or for lives, or for any number of years, accord- 
ing to the cuſtom of the manor ; nor is confirmation ne- 
oe to make ſuch grants good, tho' it be made by a 
ſole corporation, as by biſhop, prebendary, or the like. 
Watf. r. 42. 4 Co. 23, 24. 


Of any honours, caſblit, manors, lands, tenements; or other 
bereditaments] The general defign of this ſtatute being 


in favour of the ſucceſlor, to preſerve biſhopricks from 


impoveriſhment; it hath been extended; in equity and 
intention, to a prohibition of the grants of new offices (tho? 
not directly included in any of the foregoing terms). 
For if a biſhop might erect new offices at pleaſure, and 

2 2 aſſign 
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aſſign ſalaries. to the officers, and then make grants to 
bind his ſucceſſors, the end of the ſtatute would be mani- 


feſtly defeated. The ſame thing is to be ſaid of the aug- 


mentation of the fee or ſalary belonging to an ancient of- 
tice ; which power of augmentation (for the ſame reaſon) 
is alſo reſtrained ; as, when the keeperſhip of a park was 
granted with the ancient fee, and alſo with paſture for 
two borſes in the ſame park, this was void: And it hath 
been ſaid, that if the ancient fee was leſs than 51 and a 


grant is made with a fee of 51 intire, the whole grant is 
void, as well for the ancient fee, as the overplus: But if 


the 3 and the ancient and new fee, are as ſeveral 
grants, in ſeveral ſentences; the grant is good for the 
office and ancient fee, and void only for the new. Gb. 
hs ſaith my lord Coke, if the office hath been ancient 
and neceſſary, the grant thereof, with the ancient fee, is 
not any diminution of the revenue, nor impoveriſhing of 
the ſucceſſor ; and therefore, for neceſſity, ſuch grants are 


by conſtruction exempted out of the general reſtraint of 


this act. And as to granting it for the life of the grantee, 
he adds, If biſhops ſhould not have power to grant ſuch 


offices of ſervice and neceſſity for the life of the grantees, 


but that their eſtates ſhould depend upon uncertainties, as 
upon the death or tranflation of the biſhop; then able 
perſons would not ſerve them in ſuch offices, or at leaft 
would not diſcharge their office with any alacrity, if they 
have not ſuch certain eſtates for their lives, as their 
predeceſſors had in the ſame offices. 1 Inft. 44. 10 
Co. 61. 

However, this equity of granting for life amounts to 
no more than for one life; and therefore where a biſliop 
grants an office for two or more lives, it muſt be upon the 
foot of cuſtom, that is, becauſe ſuch patent hath uſually 
been for two or more lives, and had been ſo granted be- 
fore the preſent act was made. For this is the great rule; 
and in this, there is no difference between biſhopricks of 
the old and of the new foundation; ſince the new as 
well as Fn are Capable of comming under this rule, 


GY. 735 
he ſame is the law, and the reaſon of it, concerning 
grants of offices in reverſion (that is, to have and enjoy 
ſuch office, after the death of the preſent grantee for life;) 
for there can be no pretence, that ſuch ſecond grant is 
neceſſary, or for the advantage of the biſhoprick ; and 
therefore nothing can make it legal but cuſtom, and par- 
ticularly, 
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ticularly, inſtances, or an inſtance, of ſuch grant, before 


the. making of the ſtatute. Gibſ. 735. 
But to the end that unqueſtionable grants of ancient 


| eſtabliſhed offices, may be good againſt the ſucceſſor of a 


biſhop; they muſt in the firſt place be grants of one of- 
fice ſingly; for two offices, which have been uſually 
granted apart, cannot be granted by one patent, tho' to 
the ſame perſon : and in the next place, they muſt be 
confirmed by the dean and chapter (tho' they be but for 
one life), becauſe they are grants at common law and not 


warranted by this ſtatute; and muſt therefore paſs as 


they uſually did at common law before this ſtatute. _ 
bY 
4 like manner, the grants of new offices (if of ne- 
ceſſary uſe to the biſhop), and of new fees annexed to 
ſuch offices, ſhall be good, and bind the ſucceſſor; as 
was declared in the caſe of the biſhop of EA, who granted 
the keeping of his houſe and garden, with 31 a year, 
to one for life; and it was adjudged to be good againſt 
the ſucceſſor, becauſe the office was neceflary, and-the 
fee fnought reaſonable by the court. But.on the other 
hand, where the foundation of the grant to a Civilian for 


life, was, for counſel given and to be given, and an an- 
nual penſion was annexed to the office; judgment was 


given againſt the grant, as not binding the ſucceſlor, thy” 


it was alledged to be the ancient fee; becauſe this was a 


voluntary thing, to make an election of one man to be of 
his counſel, and not an office; and peradventure the 
next biſhop would not make ſuch election. Gib. 735. 

But notwithſtanding all that hath been ſaid concerning 
the neceſſity of the office, it hath! been determined upon ſo- 
lemn hearing, that the neceſſity of the office is not at all 
material. Thus in the caſe of Sir John Trelatuney and 
the biſhop of incbeſter, H. 30 G. 2. Lord Mansfield 
chief juſtice delivered the reſolution of the court: — The 
plaintiff brings his action of debt, to recover 5001, being 
for five years arrears of a ſalary of 1001] a year, for exe- 
cuting the offices of great and chief ſteward of the bi- 
ſhop, and of conductor tenentium of the biſhop”, and as a 
fee annexed to thoſe two offices. 

This comes before the court upon a ſpecial verdict, ahi 
material facts of which are, that theſe offices are ancient 
offices, and exiſted before the ſtatute of the 1 Eliz. and 
that they have been granted in the uſual manner, and 
with the ancient fee; that biſhop Trelawney by inden- 


ture 89 this office to the plaintiff his eldeſt ſon for 
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| life; that the dean and chapter confirmed this grant; 


that every biſhop ſince hath paid to the plaintiff this fee 
of 1001 a year, and that the defendant paid it for eleven 
years after he came to the biſhoprick; and that this ac- 
tion is brought for five years accrued ſince: But the jury 
further find, that theſe ſeveral offices, at the time of mak- 
ing the ſaid ſtatute were, and ever fince have been, and 
ſtill are, offices merely nominal ; and that no duty, ſer. 
vice, work or labour, attendance or buſineſs, ever was or 
is done in reſpect of theſe offices, as the defendant hath in 
his plea alledged. | | | 

T his is the only doubt which the jury have; and upon 


this fact the whole queſtion depends. 


This caſe hath been argued ſeveral times; and we are 
all of the opinion which T ſhall now give. 

At common law the biſhop, with the confirmation of 
the dean and chapter, might exerciſe every act of owner- 
ſhip over the revenue of the ſee, and might bind his ſuc- 
ceſlors in the ſame manner as every tenant in fee might 
bind his heirs. The ſtatute was made in reſtraint of this 
power, But patents or grants of offices, with the fees or 
the privileges annexed to them, are not mentioned there- 
in; nor are there any general words adapted to the caſe of 


offices. And yet there were not any biſhopricks in the 


kingdom at that time, but what had ſome ancient offices 
annexed to them, granted by the biſhop. Had the le- 


giſlature meant to reſtrain the granting of theſe offices, 


there muſt have been a ſpecial proviſion in the ſtatute ; 
and as the general reſtraint is not extended to offices, there 
was no reaſon to make the exception. Their continuing 


ancient offices was no injury or dilapidation to the bi- 


ſhoprick. They brought no new charge upon the ſuc- 
ceſſor; and he accepted the biſhoprick charged with theſe 
offices as his predeceſſor had done, and the office and bi- 
ſhop continued ſubject to the ſame ancient fee. 


The act hath no retroſpect. It was made on the 23d 


of January in the 1 Zliz. The biſhop of Eh's caſe, H. 
10 Eliz. (Ley's Rep. 78.) proves that the ſtatute doth 


Not extend to the grant of an office ; when an annuity 


was recovered againſt the ſucceſſor, upon the grant of the 
keeping of the biſhop's houſe in Holborn, with the fee 
of 315 which grant was made after the beginning of the 

arliament, to which the act hath reference, to wit, on 
the 20th of April in the firſt of Eliz, This was a grant 
of a new office with a new fee, made the very year the 


act took place; and yet was held to be good, as not be- 
7 2 g Ik oy ” ing : 
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ing reſtrained by the ſtatute. It was extraordinary, ff it | 


was thought that the office of taking care of a houſe was 
neceſſary ; it was alſo extraordinary, to hold the fee of 
31 a year a reaſonable fee, which conſidering the value 
of money at that time would amount to 301 a year now; 
and as extraordinary, as it was the grant of. an office 


which never ſubſiſted before: But the true ground Was, - 


the court did not think the grant of ſuch offices within 
the ſtatute, 3 
T. 30. Eliz. Bolton's caſe, (cited Ley 75. 10 Co. 60.) 


When the biſhop of Cheſter, after the ſaid ſtatute, grant- 
ed to Bolton an annuity of five marks for counſel given 
and to be given, which was confirmed by the dean and 


chapter, the biſhop died, and Bolton brought a writ of 
annuity againſt the ſucceſſor ; the plaintiff had no judg- 
ment ; but the reaſon of that caſe was not that the office 
was within the ſtatute, but that it was no office at all, but 
a voluntary thing to make election of one man to be his 


counſel, and that the grant of the ſalary was an alienation 


of the revenue of the biſhoprick, 


In the cafe of the archbiſhop of Canterbury, 43 Eliz. | 


(cited in. Ly 75.) The true diſtinction is taken: The 


archbiſhop granted the office of ſurveyor with the ancient 


fee, to a parker; and further he granted to him. paſture 
for two horſes in a park : and the whole grant was ad- 
judged void. This judgment was grounded upon the new 
addition made to the ancient fee. 

The ſtatute of the 1 Fa. c. 3. extends this ſame reſtraint 


to the king, which by the 1 £/;z. was laid upon the ſub- 


ject. . Yet the legiſlator did not interpoſe then in this 
caſe of granting ancient offices; and therefore we may 


preſume they were ſatisfied that the biſhop ſhould continue 
to have this power. ; 
10. Co. 58. The biſhop of Saliſbury's caſe came next in 
point of time. N . | 
From the 10 Eliz. to this day, no grant of a new office 
by a biſhop with a new fee has been held good. Such a 
grant is within the 1 Elix. by conſtruction ; for it is a 
colourable alienation, But a grant of an ancient office 
with an ancient fee is not within that ſtatute, but remains 


at common law. And if ſuch a grant is not withia the 


| ſtatute, but ſtands as at common law; the utility or ne- 


ceſſity of the office cannot be material. And there is no 
caſe ſince the 10 Eliz. that has turned upon theſe: the 
only queſtions have been, whether the grants were within 


the ſtatute. | 
: Z 4 LO In 
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In the faid caſe of the biſhop of Saliſbury, it is not al- 
ledged in the pleadings, that the office was neceſſary. The 
fifth reſolution in this caſe (10 Co. 62.) is very material: 
Reſolved, that the grant of an ancient office to one with 
an ancient fee, by a biſhop, ſhall not bind his ſucceſſor, 
unleſs confirmed by the dean and chapter; for ſuch grants 
are not reſtrained by the ſtatute of the 1 Eliz. and there- 
fore remain as at the common law, and by conſequence 
ought to be confirmed by the dean and chapter. 

If ſuch grants remain as at the common law, the ne- 


ceſſity of the office cannot be material. 


In the cafe of the biſhop of Chichefler and Freedland, 
1 Car. (Cro. Car. 47.) There were no allegations in the 
pleadings, whether the offices were neceſſary or not. 
In the caſe of Young and Fotoler, 14 Car. (Cro. Car. 
557.) Upon a ſpecial verdict, the jury do not find that 


the office (of regiſter) was a neceſſary office: The queſtion 


rurned upon the grant in reverſion. | 
Thus ſtood the conſtruftion, upon the reaſon, the 
words, and the practice of making theſe grants, until the 
14 Car. ny = 

But beſides the real ground upon which the caſe in 10 
Co. 60. was determined; the counſel ex abundanti la- 
boured to prove that the office was neceſſary; but the 
arguments are ſo confuſed, and inconſiſtent, that it is dif- 
ficult to underſtand them. | 

In real truth, few of theſe offices (except judicial ones) 
are uſeful or neceſſary in any reſpect. None of them 
can be granted in reverſion, unleſs they exiſted before 
the 1 Eliz. and then they remain as at common law; 
and however unneceſſary they were, will. bind the ſuc- 
8 | | 

The caſe of Ridley and Pownal, 27 Car. 2. (2 Lev. 
136.) is the firſt caſe wherein it appeared to the court 
judicially, that the office was neceſſary. : But my lord 
Hale, who underſtood what he read, and clearly diſtin- 
guiſhed, made no diſtinction upon the neceſſity of the 
office, | | 

In the caſe of Jones and Beau; 4 ed. 16. The iſſue 
out of chancery was, whether the office had been granted 
to two, before the ſtatute of the 1 Eliz, but there rs not 
a word whether neceſſary or not. 
The preſent office is found never to have been more 
uſeful than at preſent; and yet the predeceſſors of the 
biſhop have thought the grants of it valid, and have 


granted it to ſome of the greateſt men in the kingdom, 


I * Who 
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* "ho accepted it as valid; and the ſucceeding biſhops ac- 


quieſced, until the preſent biſhop conceived a doubt A, 


thereupon. 
Upon the whole, we are unanimouſly of opinion; Firſt 


this being an ancient office, which exiſted before the 


ſtatute, that it is not within it. And ſecondly, that the 
utility or neceſſity of the office are not material: And 
this opinion we think agreeable to every judicial deter- 


mination ſince the making of the ſaid ſtatute. 


Whereupon the old accuſtomed yearly rent or more fralt h be 
reſerved] It was held by Hale chief juſtice, that the ac- 


cuſtomed rent mentioned in this ſtatute and in the follow 


ing ſtatute of the 13 El. ought to be underſtood of the 


rent reſerved upon the laſt leaſe, and not upon the firſt; 


for that rent having been altered ſince, cannot be called 


the accuſtomed rent. Gib. 7 36. 


Rent] For mis reaſon, a grant of the next avoidance 
of a benefice, is void againſt the ſueceſſor: becauſe it is 
one of thoſe things which are incorporeal, and lie in grant 


only, and ſuch an intereſt, out of Wen a rent cannot 


be reſerved, Gibſ. 736. 


Shall be utterly void] Foraſmuch as this and the ſaid 
ſtatute of the 13 El. make all ſuch leaſes other than for 
the term of twenty one years or three lives to be utterly 
void ; therefore, generally ſpeaking, at this day, no ec- 
cleſiaſtical or collegiate perſon, or corporation, can alierte 
any of their manors lands or tenements, by any ways or 
means whatſoever; for tho' before theſe ſtatutes they 
might have aliened, yet by the laid ſtatutes — are now 
reſtrained. Lf . 

However by the 14 El. c. 11. (hereafter fo win g all 
but biſhops, that is, all thoſe who are reſtrained by the 
13 El. c. 10. have ſome liberty given them as to alienat- 
ing of W mentioned in the ſaid” ſtatute of the 14 Et. 
But this ſeems to be reſtrained to ſuch houſes only, as by 
the ſaid ſtatute may be let for forty years, namely, to 
houſes in cities boroughs or market towns. Wa. 3 
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Sir John's grant was, to hold in an ample manner, as Richard 


earl of Portland, Thomas Cary, George duke of Buckingham, 


Charles earl of Nottingham, Thomas duke of Norfolk, Philip 


earl of Pembroke and Montgomery, James duke of Ormond, or 


Henry earl of Clarendon had helden. Barrow, 225. ; 
But 
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But by the 1 G. f. 2. c. 10. in caſe of lands or other 
eſtates purchaſed for the augmentation of ſmall livings by 
the governors of queen Anne's bounty, exchanges may be 
thereof made by the concurrence of the governors, in- 
cumbent, patron and ordinary; for any other eſtate in 
lands or tithes, of equal or greater value. /. 13. 

And it is ſaid, that if a pariſh be upon the deſign of 
incloſing, and a parſon hath tithes in kind, and common 
for beaſts in the fields, a decree may be had in chancery, 
that he ſhall take a quantity of ground in lieu thereof, 
ah ee, 5 f 

owever, an act of parliament will do this; and this 
is the uſual way; namely, in the ſpecial acts for the di- 
viding and incloſing of heaths, waſtes, commons, com- 

elde, and the like, to inſert a clauſe for a recom- 
pence to be given to the incumbent for his right of com- 
mon, or tithes, or otherwiſe as the caſe ſhall be. 


Shall be utterly void and of none effect] Yet they are good 
againſt the leſſor, if it be a ſole corporation; or ſo long 
as the dean or other head of the corporation remaineth, 
if it be a corporation aggregate of many: for the ſtatute 


was made in benefit of the ſucceſſor. 1 nfl. 45. 


To all intents conſiructions and purpoſes] Nevertheleſs, the 


- acceptance of rent by the ſucceſſor, may affirm a leaſe 
| (otherwiſe voidable) for his own time. Gi. 745. 


It is indeed regularly true, that where the ſucceſſor 
accepts a rent after the death of the; predeceſſor upon a 


void leaſe made by the predeceſſor, that ſuch acceptance 


will not affirm the leaſe; but this rule muſt be underſtood 


of ſuch a leaſe as is void ipſo facto, without entry or any 


other ceremony; and therefore if a parſon vicar, or pre- 
bendary make a leaſe not warrantable by the ſtatutes, for 
twenty one years, rendring rent, and dies, here no ac- 
ceptance of rent by the ſucceſſor will affirm this leaſe, be- 


cauſe the ſame was void without entry or other ceremony: 


But if a parſon vicar or prebendary make a leaſe not 
warrantable within the before mentioned ſtatutes, for life 
or lives, reſerying rent, and dies, and the ſucceſſor 705 
fore entry accept the rent; this leaſe ſhall bind him fo 
the time, for this being an eſtate of freehold could not be 
yoid before entry, Degge þ. I. c. 10. 

But if a biſhop, which hath the inheritance in fee ſim- 
ple in him, make a Jeaſe for lives or years not warranted 
by the ſaid ſtatutes, nodding abſolutely void by his death, 
but only voidable by the entry of the ſucceſſor ; if the 

6 ſucceſlar 
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er ' ſucceſſor accept the rent before entry, be it for lives or 
Yy years, he affirms the leaſe for his life. Id. 
de But where ſoever the acceptance of rent binds, whether 
1- a ſole or aggregate corporation, it muſt, in order to ſuch 
in binding, appear to be their own act; and therefore in 
ſuch caſe, if the bailiff of a biſhop accepts the rent, with- 
of out order, this binds not the biſhop, But if he acquaints 
on the biſhop that ſeveral rents are in arrear, and has an order 
Ys from bim to-receive them, and receives (among others) 
f, the rent of a voidable leaſe, and pays all the rents to the 
biſhop, without giving him notice of the ſaid voidable 
is leaſe, this hath been judged ſuch an acceptance as affirms 
i- a leaſe; becauſe the biſhop of himſelf ought to take no- 
n- tice, what leaſes were made by his predeceſſor. Gib/. 
. 745. | | > : 7 
n- In like manner, with regard to a corporation aggregate; 


where the maſter of a college accepted rent, having no 
expreſs authority from the corporation to accept it; it was 


od adjudged, that this did not affirm a voidable leaſe, during 
ng the continuance of ſuch maſter ; becauſe the act of the 
h, head ſingly, cannot deveſt the members of their right. 


ite Sith. 746. | 
= 1 But no acceptance of rent by the ſucceſſor availeth (as 
h hath been ſaid) where the leaſe is abſolutely and ab initio 
194g void. Gibf. 746. | 
And in what caſes a voidable leaſe may be affirmed by 
the acceptance of rent; in the ſame it may be affirmed by 


or diſtraining, or bringing an aſſiſe for rent, after the death 
ha of the predeceſſor; and alſo by bringing an action of 
< | waſte againſt the leſſee. Gib. 746. 
4. By the 13 El. c. 10. All leaſes gifts grants feoffments Leaſes of other 
at conveyances or eftates, to be made had done or ſuffered, by any it and ag. 
* maſter and fellows of any college, dean and chapter of any giegate, by che 
or cathedral or collegate church, maſter or guardian of any hoſ- ten 1 
. pital, parſon, vicar, or any other having any ſpiritual ar ec- w IS 
a clefiaftical living, of any ' houſes lands tithes tenements or other tutes. g 
„ hereditaments, being any parcel of the poſſeſſions of any ſuch i 
5 | college, cathedral church, chapel, hoſpital, par ſonage, vicar- 
cg age, or other ſpiritual promotion, or any ways appertaining 
* or belonging to the ſame: to any perſen or perſons, bodies a 
5 politic and corporate, (other than for the term of one and ö 
twenty years, or three lives, from the time as any ſuch leaſe or | 
2 grant ſhall be made or granted, whereupon the accuſtomed yearly 


3 rent or more Mall be reſerved and payable yearly during the 
ſaid term; ) ſhall be utterly void and of none effect to all intents 
conſtructions and purpoſes, I. 3. | | 

| es ; Provided, 
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Provided, that this ſhall not be conſirued to mate god any 
leaſe or other grant to be made by any ſuch college or collegiate 
church within either of the univerſities of Oxford or Cambridge, 
or elſewhere within the realm of England, for more years 

than are limited by the private ſlatutes of the foams college; 
fa 4. 

And by the 18 El. c. 11. it is enacted as follows ; 

1 ince the making of the ſaid flatute of the 13 El. c. 


10. divers of the ſaid eccleſiaſtical and ſpiritual perſons and 


others having ſpiritual or eccleſiaſtical livings, have made leaſes 
for twenty ene years or three lives long before the expiration of 


the former years, contrary to the true meaning and intent of the 


faid flatute; it is enacted, that all leaſes to be made by any 
of the ſaid eccigſiaſtical ſpiritual or collegiate perſons or others, 
of any their ſaid eccleſiaſtical ſpiritual or collegiate lands te- 
nements or hereditaments, whereof any former leaje for years 
is in being, not to be expired ſurrendred or ended within three 


years next after the making of any ſuch new bac foal! be void 


fruſtrate and of none effect. 1. 2. 

The ſaid att of the 13 El. not to extend tn any leaſe to be 
made of the manor of Fifield in the county of Berks, by St 
John's college in Oxford, to the heirs male . * en 
White aun ler of the ſaid ee l. 5, 6. 


All leaſes, gifts, grants, &c.] Corporations aggregate 


might always let long leaſes without any confirmation; 
and ſo might ſole corporations, with confirmation, until 
this a& was made ; none but biſhops being reſtrained by 
the 1 El. c, 19. But by this ſtatute, all other corpora- 
tions, ſole and aggregate, are put under the. fame re- 
ſtraints. that biſhops were; and the two acts being of the 
fame tenor and form, what hath been obſerved upon the 
former act will help towards the right underſtanding of 
ſeveral clauſes in this a& alſo. 


By any maſter and fellows of any college, dean and chapter 


ef any cathedral or collegiate church] That is to ſay, by the 


major part of ſuch body corporate: In regard whereunto, 
it is thus enacted by the 33 H. 8. c. 27. viz. Albeit that 
by the common law all aflents elections grants and leaſes, 
had made and granted, by the dean warden provoſt maſter 
preſident or other governor of any cathedral- church hoſ- 
pital college or other corporation, with the aſſent of the 
major part of their chapter fellows or bfethren of ſuch 
corporation, be as effectual as if the reſidue of the whole 
number had aſſented; yet nevertheleſs divers founders of 
ſuch corporations have amongſt other their local thay 
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eſtabliſhed, that if any one of ſuch corporation ſhould 
deny any ſuch grant, that then no ſuch leaſe election or 


giant ſhould be made, and for performance of the ſame 


every perſon having power of aſſent hath been wont to be 


ſworn; for remedy thereof, it is enacted, that all and 


every peculiar act order rule and ſtatute made by any ſuch 
founder, whereby the grant leaſe gift or election of the 
governor or ruler, with the aſſent of the more part of ſuch 
corporation, ſhould be in any wile hindred by any one or 


more being the leſſer number (contrary to the courſe of 


the common law), ſhall be void; and none ſhall be com- 
pelled to take an oath for the obſerving of any ſuch order 
rule or ſtatute, on pain of every perſon giving ſuch oath 
to forfeit 51, half to the king, and half to him that ſhall 
ſue in any of the king's courts of record. 

But ſuch major part are to attend in perſon, and to be 
preſent together at the executing of ſuch at: Thus in the 
caſe of the dean and chapter of Fernes in Ireland, which 
was, concerning the confirmation of a leaſe made by the 
biſhop; it was adjudged, that the confirmation was ill, 
becauſe the dean was not only not preſent, but ated b 


a proctor who was a ſtranger to the chapter, and not of 
the body. Agreeable to which are the rules of the civil 


law, that he ſhall make no deputation in ſuch a caſe but 
to one of the chapter only. 


And in the ſame caſe it was faid further, upon the 


authority of the year books, that neither would this, nor 
any other act that had charged the revenues of the church, 
have been good, tho? the dean had done it by one of the 
chapter as his commiſſary; for (as is there alledged) tho” 
the dean may have his preſident or commiſſary to execute 
his ſpiritual juriſdiction, yet ſuch commiſſary cannot 


charge the poſſeſſions of the church. And therefore be- 


ſides the authority of the preſident, ſub-dean, or the like, 
for the exerciſe of the decanal office; a diſtin proxy to 
one or more members of the chapter, 'who may repre- 
ſent him in the paſling of grants, confirmations, and 
other chapter acts, is neceſſary to make them good and 


valid in law. 
And their aſſent muſt be given by each member ſingly; 


and not in a confuſed, and uncertain manner ; and this 


muſt be, when they are capitularly aſſembled in one cer- 


tain place; and not a conſent. given by the members, in 
ſeveral places, and at ſeveral times: Which was the caſe 
of the laſt cited act of the dean and chapter of Fernes. 
The chapter confiſted of ,ten perſons, and only three were 

preſent 
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preſent (together with the dean's proctor), when the 
chapter ſeal was fixed to the confirmation ; afterwards 


three others of the prebendaries ſubſcribed it: And this 
was adjudged ill, as being the act of particular perſons 


only, and not of the corporation, by reaſon they were 


not aſſembled in one place, and in a capitular manner, 


that is, the act was not done fimul et ſemel, at the ſame 


time and place, as the law requires. | 
But it was there agreed and acknowledged, that in caſe 


- Yhe dean and chapter be capitularly aſſembled in any place, 


their acts ſhall be good, tho? ſuch aſſembly is not held 
in the chapter houſe; and the act of the dean and major 
palit of the chapter, ſo aſſembled, is properly the act of 
the corporation, altho' the reſt do not agree, or be ab- 
ſent thro' their own default. Gib/. 744. Dav. 42. 


Maſter and fellows of any college] This includes all col- 


leges, by what name ſoever incorporated, and of what 


nature ſoever the foundations be, eccleſiaſtical, temporal, 
or mixed; the ſtatute being conſtrued moſt largely and 
beneficially, againſt long and unreaſonable leaſes, 11 


Co. 76, : 


Dean and chapter of any cathedral or collegiate church] For 
the ſame reaſon, tho? it is ſaid dean and chapter, it ex- 
tendeth to chapters where there are no deans. Gibſ. 7 36. 


Maſter or guardian of any hoſpital] In like manner, this 


ſhall extend to all manner of hoſpitaſs, be the hoſpital in- 


corporated by any other name; or be it a ſole corporation, 


or corporation aggregate. II Co. 76, 

Or any other having any ſpiritual or in rt living 
That this is a gencral law, as it concerns all the clergy, 
hath been often declared and adjudged, tho' at firſt much 
doubted. But it was always agreed, notwithſtanding 


this general clauſe, that biſhops were not included ; be- 


cauſe the ſtatute begins with an order inferior to them. 
Gibſ. 772. 2 | 
Of any houſes] But by the 14 El. c. 11. This ſhall not 
extend to any grant aſſurance or leaſe of any houſes be- 
longing to any perſons or bodies politick or corporate 
aforeſaid, nor to any grounds to ſuch houſes appertaining, 
which houſes be ſituate in any city borough town-corpo- 
rate or market town or the ſuburbs of any of them; but 
that all ſuch houſes and grounds may be granted demiſed 
and aſſured, as by the laws of this realm, and the ſeveral 


ſtatutes of the ſaid colleges cathedral churches and hoſpi- 
3 ; tals; 


of the 32 H. 8, Gil). 736. we 
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tals, they lawfully might have been before the making of 


the ſtatute of the 13 El. or lawfully might be if the ſaid 


ſtatute were not; ſo alway that ſuch houſe be not the ca- 


pital or dwelling houſe uſed for the habitation of the per- 


ſons aboveſaid, nor have ground to the ſame belongin 

above the quantity of ten acres. Provided, that no leaſe 
of any ſuch houſes ſhall be permitted to be made by force 
of this act in reverſion, nor without reſerving the accuſ- 
tomed yearly rent at the leaſt, nos without charging the 
lefſee with the reparation, nor for longer term than forty 
ha at the moſt; nor any houſes ſhall be permitted to 


aliened, unleſs that in recompence thereof there ſhall 


be good lawful and ſufficient aſſurance made in fee ſimple 
abſolutely to ſuch colleges houſes bodies politick or cor- 


porate and their ſucceſſors, of lands of as good value, and 


of as great yearly value at the leaſt, as ſo ſhall be aliened; 


any ſtatute to the conſtrary notwithſtanding. /. 17, 19. 


Bur this ſtatute alſo, referring only to ſuch perſons or 
bodies corporate as were ſpecified in the flatute of the 13 El. 


doth not extend unto biſhops, but the x EI. remaineth 


as it did; and biſhops have no power to let houſes, other- 
wiſe than according to the ſaid ſtatute of the 1 El. nor 
may they make exchanges, for any recompence or con- 
ſideration. But altho' the biſhops are not included, yet 
this is a general law, as extending to all the other 
clergy. Gib. 738. | TY = | 
And by the expreſs words of the act, no leaſe of any 
ſuch houſes ſhall be made in rever/ion : For which reaſon, 
when the dean and chapter of St Paul's made a leaſe of a 


houſe for forty years, which houſe was then in leaſe for 


ten years to come, to a ſtranger; it was adjudged, with- 
out argument, not to be a good leaſe, becauſe in rever- 
fion : but otherwiſe, if both leaſes had been to the ſame 
perſon ; becauſe the acceptance of the ſecond leaſe by the 
leſſee would have made the firſt leaſe void. Gibſ. 739. 
Cro, El. 564. DE at 

Other than for the term of one and twenty years or three 
lives] Altho' eccleſiaſtical corporations aggregate are not 
within the ſtatute of the 32 H. 8. yet is that ſtatute (as 
hath been ſaid) a pattern for leaſes by them made, in 
many things which are not here ſpecidied. And as to 
leaſes made by ſole corporations, according to this ſtatute ; 
they are not good without confirmation, unleſs they be 
alſo made according to the limitations of the ſaid ſtatute 


Shall 
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Shall be utterly void and of none effect] If a corporation | 


aggregate makes a leaſe not warranted by this ſtatute, ſuch 
leaſe is void againſt themſelves ; but nevertheleſs if a ſole 
corporation maketh ſuch leaſe, it ſhall bind himſelf, tho? 
it be void againſt his ſucceſſor. G:4/. 737. 


Divers of the ſaid eccleſiaftical and ſpiritual perſons and 


- others] Which words of the ſtatute of the 18 El. c. 11 


referring alſo to the ſame perſons or bodies corporate 
which were particularly enumerated in the ſaid ſtatute of 
the 13 El. c. 10. it is plain, that this ſtatute likewiſe 
extendeth not to biſhops, but they {till remain, as they 
ſtood at firſt, upon the ſtatute of the 1 El. c. 19, There- 
fore if a biſhop makes a leaſe for twenty one years, and 
more than three of thoſe years are unexpired (for the 
number of years to come in ſuch caſe is not material, 
this ſtatute of the 18 El. not extending to biſhops), yet 
this concurrent leaſe is good; but then it muſt be con- 


- firmed by the dean and chapter, becauſe it is not war- 


ranted by the ſtatute of the 32 H. 8. Alſo deans (in 
their ſole. capacity), prebendaries, heads of colleges, 
maſters of hoſpitals, and the like, may make concurrent 
leaſes as biſhops may, with confirmation: but they muſt 
by this ſtatute be within three years of the determination 
of the former term by expitation ſurrender or otherwiſe; 
ſo that in this point the biſhop hath the advantage. 
Wed b..2.<..3. Dees, N . c. 10 4 | 


: * 


But in all caſes where concurrent leaſes are made, the 


new leaſe, altho' it may be made à die confectionis, is not 


to take effect in intereſt till the old leaſe be expired ſur- 
rendred or ended, that is, the new leſſee cannot enjoy the 
land till ſuch time; for the new leaſe doth commence 
preſently by eſtoppel only, not in intereſt; - yet it ſeems 
that the rent is due from the firſt commencement of the 
leaſe, ſo that the biſhop or other being leſſor is intitled to 
two rents, and may bring an action of debt to recoyer the 
rent reſerved upon the ſecond leaſe, during the continu- 
ance of the former; for the rent muſt be reſerved and 
made payable during the term, and not from the deter- 
mination of the former leaſe, elſe ſuch concurrent. leaſes 
will be void, as contrary to the ſtatute. Waiſ. c. 42. 

But where the ſecond leaſe is made to the ſame perſon 
to whom the former leaſe was made, and not to a ſtran- 
ger; it ſeemeth that the former leaſe is wholly vacated by 
the ſame perſon. accepting the concurrent leaſe. Wai. 
c. 44. Cre. Eliz, 564. Gil. 7 39. | | 
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defrauded the true meaning of the aforeſaid flatute of the 13 El. 


c. 20. by bonds and covenants of ſuffering other perſons to en- 
joy eccleſiaſtical livings, for that ſuch bonds and covenaiits are 


not in law taken to be leaſes, althe indeed they amount to as 


much; it is enacted, that all bonds contracts promiſes and co- 
venanis, for ſuffering any perſon to enjoy any benefice or eccleſi- 
aſtical promotion with cure or to take any profits or fruits 
thereof, other than ſuch bonds and covenants as ſhall be made 
for aſſurance of any leaſe heretofore made, ſhall be to all intents 


and purpeſes adjudged of ſuch farce and validity; and not otber- 
wiſe, as leaſes by the ſame perſons made of ſuch benefices, and 


eccleſiaſtical. promotions with cure. 1. 15. —_ 

And by the 43 El. c. 9. All judgments to be had for 
the intent to haue or enjoy any leaſe contrary io the flatute of 
the 13 El. c. 20. or any other /latute explaining or altering 
the ſame, ſhall be deemed void in ſuch, ſort as bonds and cove- 
nants are appointed io be void, which are made for that pur- 

. 4 '$. v4 | = 
7 which two ſtatutes the rule is this: Where 
leaſes are made void by the 13 El. c. 20. there all bonds 
covenants and judgments for the enjoying ſuch leaſes, are 


made void by theſe ſtatutes; But if the leaſes be void at 


the common law, as by death reſignation or deprivation, 
and not by the ſtatute of the 13 El. c. 20. their bonds 
and covenants for the enjoying of ſuch leaſes are not made 
void by either of theſe ſtatutes. | . = 
Where the covenant was, that the leſſee ſhould enjoy 
a rectory for three years, without expulſion, or any ag 
done or to be done by the leſſor; which leſſor omits to rea 
the articles, and ſo is ipſo facto deprived, and the leaſe 
void; in ſuch caſe, the obligation is not forfeited, becauſe 
this happeneth not by any act of the leflot, but by non- 
feaſance, and ſo. not within the covenant: But otherwiſe 
it would have been, if the leſſor had covenanted; not to 
omit the doing of any thing. . Gib/. 740, 5 85 
And by the 18 El. c. 11. it is enacted, that zvery bond 
and covenant for renewing or making of any leaſe or leaſes 
.contrary to the true intent of the ſaid act of the 18 El. c. 11. 
or of the a of the 13 El. c. 10. Hall be itterly void. 


i; Toi Fac. Rudge and Thomas. A parſon covenanted 
with another, that he ſhould have his tithes for thirteen 


years; afterwards he reſigned, and another parſon was 
inducted; the leſſee brought an action of cov-nant againſt 


the leſſor, and the defendant pleaded this flatute of the 18 
Vol. IL , A a : i 


| 353 
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El. c. 11. in bar. But Coke, Doderidge, and Haughton 


agreed, that the covenant was not made void by this ſta- 


Further re gula · 
tions as to col- 


lege leaſes. 


church halls and houſes ; that is to ſay, in good wheat after 6 5. 


colleges cathedral-church halls and houſes: and for =_ 
thereof, to pay to the ſaid colleges cathedral- church halls or ho 


tute ; which was only intended to void bonds and ceve- 


nants contrary to the ſtatute of 13 El. but doth not 


extend to bonds and covenants made for the enjoy- 
ment of leaſes which become void by the common law, 
as leaſes do by reſignation, or the like. 3 Bulſt. 202. 
G1. 737. | | n ee 
But when a dean and canons made bonds among 
themſelves, to aſcertain to each other the benefit of par- 
ticular leaſes, and the whole body engaged, under ſuch 
and ſuch forfeitures, to make the leaſes reſpectively as 
there ſhould be occaſion; ſuch bonds were declared to 
be void by this ſtatute. And fo it was, where the dean 
and chapter obliged themſelves to make to one a leaſe of 
lands, which were then in leaſe to another for fifteen 
years to come; the covenant was declared void, upon 
this ſtatute. Gibſ. 738, | . 

6. For the better maintenance of learning, and the relief of 
ſcholars in the e, om of Cambridge and Oxford, and the 
colleges of Wincheſter and Eaton; no maſter provoſt preſi- 


dent warden dean governor rector or chief ruler of any college 


cathedral-church hall or houſe of learning in any of the univer- 


ties aforeſaid, nor any provgſi warden or other head officer of | 


the ſaid colleges of Wincheſter or Eaton, nor the torporation 


of any of the ſame by what title flyle or name forever they ſhall 


be called, ſhall make any leaſ# for life or lives or years of any 
farm or any their lands tenements or other; hereditaments, to the 


' which any tithes arable land mea lou or ' paſture dith or ſhall 


appertain ; except that one third part at the leaſt of the old 
rent be reſerved and paid in corn, for the ſaid colleges cathedral- 


8 d. 4 quarter or under, and good malt of 5 ſh. the quarter or 
under, to be delivered yearly upon the days prefixed, at the ſaid 


uſes 
in ready money at the election of the ſaid leſſees their TE” 
adminiſtrators and aſſigns after the rate of the beſt wheat and 
malt in the market 4 Cambridge, for the rents that are is be 
paid to the uſe of the houſe or houſes there; and in the market 


of Oxford, for the rents that are to be paid to the uſe of the 
houſe or ern there; and in the market at Wincheſter, for 
the rents that are to be paid to the uſe of the houſe or houſes 
there ; and in the market at Windſor, for the rents that are 
to be paid to the uſe of the houſe or houſes at Eaton, — i; of 
Hall be ſold at the next market day before the ſaid rent ſhall be 


ue, 
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due, without fraud: And all leaſes otherwiſe to be made, and 


all collateral bonds or aſſurance to the contrary, by any of the 
ſaid corporations, ſhall be void in law : The'ſame wheat malt 
or money coming of the ſame, to be expended” to the uſe of the 
relief of the commons and diet of the ſaid colleges cathedral- 
church halls and houſes only, and by no fraud or colour let or 
fold away from the profit of the ſaid colleges cathedral- church 
halls and houſes, and the fellsws and ſcholars in the ſame, and 


the uſe aforeſaid; upon pain of deprivation * the governor and 


chief rulers "of the ſaid colleges cathedral-church halls and 
houſes, and all other thereunto - conſenting. 18 El. c. 6. 


But this ſhall not extend to any leaſe to be made by the pre- 
fident and ſcholars e, St. John Baptiſt's college in Oxford, 
to any heir male of Sir Thomas White, late knight and al- 
derman of London, © founder of the ſaid college; which leaſe 
- ſhall be made, according to the meaning of the foundation and 


-flatutes of the ſaid college, of the manor of Fifield, and no 


other hereditaments. ſ. 3. 


For the better maintenance of learning, &c.] Dr Kennet 
ſays, the memory of Sir Thomas Smith is highly to be 


honoured for promoting this act, which provideth that a 


third part of the rent be reſerved in corn, payable either 
in kind or money, after the rate of the beſt prices in 
the market, For if a certain rate thereof had been fixed 
in money inſtead of corn, it would have been highly pre- 
Judicial ro the colleges, the value of money abating, as 
the value of land and of the produce thereof advanceth. 
This worthy knight is ſaid to have been engaged in this 
ſervice, by the advice of Mr Henry Robinſon, ſoon after 


provoſt of queen's college in Oxford, and from that 


ſtation advanced to the fee of Carlifle, Ken. Par. An- 
tig. 605. | | 


To the which any tithes arable land meadow or paſture doth 
or ſhall appertain] 7. 26 Eliz. Haynes and Hollingbridge. 
The queſtion, was, whether this ſhould be intended of 
tithes of corn only, or alſo of tithes of money, or the 
like, as in London, where money is paid as the tithe of 


' houſes; and it was adjudged by Manwood chief baron, 


in the abſence of Shute, that it is to be intended of tithe 
corn, For the parliament never meant, to cauſe thoſe 


| farmers to pay.corn, but where they had corn or land 


that beareth an annual crop, as arable, meadow, or pal- 
ture; and not of wood, heath, marſh, or the like. But 


afterwards a writ of error was brought. Sav. 68, Guy. 
742. 
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How leaſes of 
benefices with 
cure become void 


by non- reſidence. 


Leaſes. 
7. That the livings appointed for eiclſiaſtical miniſters may 
not by corrupt and indirect dealings be transferred to other uſes.; 
no leaſe to be made of any benefice or eccleſiaſtical promotion 


with cure, or any part thereof, and not being impropriated, 


ſhall endure any longer than while the leſſor Hall be ordinarily 
refident, and ſerving the cure of ſuch benefice, without abſence 
above fourſcore days in any one year; but every ſuch leaſe, im- 


.  mediately upon ſuch abſence, ſhall ceaſe and be void; and the 
incumbent fo offending, ſhall for the ſame. loſe one year's profit 
bis ſaid benefice, to be diſtributed by the ordinary among the 


poor of the pariſh, 13 El. c. 20. ſ. 1. And after com- 


plaint made to the ordinary, and ſentence given upon ſuch of- 


fence 3; be ſhall, within two months after ſuch ſentence given 
. and requeſt to him made by the churchwardens of the ſaid pariſh 


er ene of them, grant the ſequeſtration of the profits of ſuch 


.benefice, to - ſuch inhabitant or inhabitants within the pariſh 
. where ſuch benefice ſhall be as to him ſhall. ſeem meet : and upon 
default therein by the ordinary, it ſhall be lawful to every pa- 


riſbioner to retain his tithes, and likewiſe for the churchwardens 
to enter and take the profits of the glebe lands and other rents 
and duties of every ſuch benefice, to be employed to the uſe of 
the poor as aforeſaid, until ſuch time as ſequeſtration ſhall be 


committed by the ordinary; and then as well the churchwardens 


at pariſhioners to yield arcount thereof, and to make payment to 


him or them to whom ſuch ſequeſtration ſhall be committed ; and 


fuch ſequeſtrator ſhall juſtly and truly employ and beſtow the ſaid 
profits or the value thereof, to ſuch uſes as by the ſaid flatute of 
the 13 El. c. 20. is limited; on pain of forfeiting double va- 
lue of ſuch witholden profits, to be recovered in the eccleſiaſtical 
court by the poor of the ſaid pariſh. 18 El. c. 11. f. 7. 
And all charging of ſuch benefices with cure as aforeſaid, 
with any penſion, ar with any profit out of the ſame to be 
yielded or taken, other than rents to be reſerved upon leaſes here- 
after to be made according to the meaning of the ſaid flatute of 
the 13 El. c. 20. /hall be utterly void. 13 El. c. 20. ſ. 1 
14 El. c. 11. f. 14. 5 . 
Provided, that every parſon by the laws of this realm al- 


| lowed to have two benefices, may demiſe ghe one of them upon 


which he ſhall not then be maſt ordinarily reſident, to his curate 


only, that ſhall. there ſerve the cure for him; but ſuch leaſe 


Hall endure no longer than during ſuch curate's reſidence, with- 
out abſence above forty days in any one year. 13 El. c. 20. 
And all leaſes bonds promiſes and covenants. of and concern- 


ing benefices and eccleſiaſtical livings with cure, to be made by 


any curate, ſhall be of us other nor better force validity ar cin- 
3 tinuanct, 
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Leaſes. 


| tinuance, than if the ſame had been made; by the beneficed per- 


ſen himſelf that demiſed or ſhall demiſe the ſame to any ſuch' 
curate, 14 El. c. 11. . 16. | | cf 


That the livings appointed, &c.] This ſtatute was in- 
tended to prevent corrupt bargains between patron and 
clerk ; it being at that time a practice for patrons to get 
ſome unworthy clergyman to take inſtitution to their va- 
cant benefices, upon condition of having leaſes of thoſe be- 
nefices made to themſelves at very low rates; by which 
means theſe patrons ſecured the main of the benefices ta. 
themſelves, and got them ſerved at any rate by ſtipendiary 
curates, while the incumbents were non-reſident, and 
making their fortunes elſewhere: So that the ſtatute, was 
not primarily deſigned againſt non-refidence, but againſt. 
ſuch non-reſidents as by corrupt bargains and leaſes made 
themſelves tools to diſhonourable patrons ; and he only 
offends againſt this ſtatute, who is non-reſident, and yet 


at the ſane time leaſeth out his beneſice. on. 131. 


Shall be ordinarily reſident] If the parſon be abſent eighty 
days in a year, altho' it be at ſeveral times, to wit, ten 
days at one time, and twenty days at another time, un- 
til eighty days; this is non-refidence of eighty days 
within the ſtatute. Gibſ. 739. 


Shall be ordinarily reſident and ſerving the cure] If an in- 
cumbent, having a houſe fit for his habitation, liveth in 


2 neighbouring pariſh, but, cometh on all occaſions rg. 


his pariſh church, to ſerve the cure in perſon ; this, how- 
ever it be non-re{idence within the ſtatute of the 21 H. 8. 
c. 13. yet it is not ſuch an abſence as will avoid a leaſe. 
within this ſtatute, Gb/. 7.39. | 


IWithout abſence above foirſcore days in any ene year] If 


an incumbent is abſent eighty days, and cometh again in 


the night of: the eightieth day, he is no offender within, 
this ſtatute ; for the ſtatute ſays, without abſence above 
fourſcore days. Gibſ. 739. | 


Avery ſuch leafe immediately upon ſuch abſence ſhall ceaſe and 
by void] So that the leaſe is not void ab initio, but only 
from the time of ſuch abſence ; which appears alſo from 
the preceding negative words, that the leaſe ſhall endure. 
no longer; for that implies, that it thall endure fo long, 
And therefore, tho' the leaſe and covenants become void 
by the abſence of eighty days, yet for any covenant bro- 
ken before the end of the eighty days, an action of cove- 
nant will lie for the leſſor or el ee, Gilj: 739 
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| _ Leaſes. 
Aud the-incumbent fo offending] This ſhews, that it is 
not all abſence whatſoever, that brings an incumbent un- 
der the penalties of this act; but ſuch abſence only as is 
voluntary, and by conſequence an Vence, in the abſentee : 
from which it follows, that if a parſon be abſent, and did 
not ſerve the cure, involuntarily, by reaſon of ſickneſs 
ſuſpenſion inhibition ejectment or other coercion or re- 
ſtraint; he is not abſent within this ſtatute. Much leſs 


can the abſence of eighty days after death, avoid any leaſe 
according to this ſtatute; the plain drift of which was, 


to oblige incumbents to reſidence while they lived, and 
not to puniſh them for non-refidence after they were 
dead. | | | 

As to this laſt point, it had been debated in the reign 
of 'queen Elizabeth, and ruled by the opinions of three 
judges againſt one, that leaſes were void by this ſtatute, 
eighty days after the death of the incumbent; the con- 
ſequence of which would be, that parſons could make 
no manner of leaſes to bind their ſucceſſors, longer than 
for eighty days after their death, - -— 
But in the 25 C. 2, this matter coming under debate 
again, it was ſolemnly adjudged, contrary to the foregoing 


| caſe, that ſuch non- reſidence is not made by death, as can 


avoid a leaſe; and the conſequence' of that judgment is, 
1. That parſons and vicars (obſerving the directions of 


the ſtatute of the 32 H. 8. which is the great rule to all 


the other ſtatutes) may make leaſes for twenty one years 
or three lives, of lands accuſtomably letten, and the like; 
which leaſes ſhall bind the ſucceſſors, with confirmation, 
but not without; inaſmuch as they are ſpecially excepted 
out of the enabling ſtatute of the 32 H. 8. and the ſta- 
tute of the 13 El. c. 10. is wholly diſabling. 2. That 
ſuch leaſes. of parſons and vicars are not confirmed, tho? 
they do become void by their deaths, yet the voidance is 
according: to the common law, and not according to this 
ſtatute. | | Br 
Concerning which leaſes of parſons and vicars (viz. 


| thoſe that are not confirmed by patron and ordinary, and 
by conſequence hold not beyond the life or incumbency 


of the leſſor) the rule is this: that if they be for a term of 
years abſolutely, without ſaying if the parſon ſhall jo long 


lde, and the parſon dies, or reſigns, or is deprived before 


the term expires; the leflee may recover damages in an 


action of covenant againſt the executors of the parſon, 
for not enjoying his term. But if that clauſe be added, 
ſuch. action ſhall lie only upon reſignation, or other volun- 

| EVER 6! pore 07 ory 


: 
« 
$ 
$ 
e 


9 Q „ 


„ 


Leaſes. 
tary avoiding of the leaſe: and againſt this action he is 


alſo ſafe, tho' he reſign, or be non-reſident, or the like, 
if he add, and ball fo long continue parſon. Gibſ. 739, 


40. 

Littleton faith, if the parſon of a church do charge the 
glebe land of his church by his deed ; and after, the pa- 
tron and ordinary confirm the ſame grant: then ſuch 


grant ſhall ſtand in its force according to the purport 


thereof, But in this caſe it behoveth, that the patron hath 
a fee ſimple in the advowlon ; for if he bath but an eſtate 
for life or in tail in the adyowſon, then the grant ſhall 
not ſtand, but during his life, and the life of the parſon 
which granted the ſame. Litt. ſect. 528. 

Upon which there are divers things to be noted: 
(i) The confirmation of the grant: which indeed is 


but a mere aſſent by deed to the grant. And therefore it 


is holden, that if there be parſon, patron and ordinary, 
and the patron and ordinary give licence by deed to the 
parſon, to grant a rent charge out of the glebe, and the 
parſon granteth the rent charge accordingly, this is good, 
and ſhall bind the ſucceſſor; and yet here is no confir- 


mation ſubſequent, but a licence precedent. 


(2) The ordinary alone, without the dean and chapter, 
may agree thereunto, either by licence precedent, or con- 
firmation ſubſequent; for that the dean and chapter hath 
nothing to do with that which the biſhop doth as ordi- 
nary, in the life time of the biihop. 

(3) But if the biſhop be patron, there the biſhop can- 
not confirm alone, but the dean and chapter muſt con- 
ficm-alſo; for the advowſon or patronage is parcel of the 
poſſeſſion. of the biſhoprick : and therefore the biſhop, 


without the dean and chapter, cannot make the grant 


good, but only during his own life, after the deceaſe of 
the incumbent, either by e precedent or confirma- 
tion ſubſequent. 

(4) He that is patron wel be patron in fee ſimple; 
for if he be tenant in tail, or tenant for life, his con- 
firmation or agreement is not good to bind any ſucceſſor, 
but ſuch as come into the church during his life. But if the 


patron be tenant in tail, and diſcontinue the eſtate in tail, 


the leaſe ſhall ſtand good during the difcontinuance ; 
or if the eſtate tail be _—_— it ſhall ttand good for ever. 


1 Ini. 300, | 2 


For a confirmation being in the nature of a charge up- 
on the advowſon, can operate no further in order to the 
binding of the ſucceſſor, than according to the degree of 
eſtate or intereſt, which the patron hath who doth con- 
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Leafes. 
firm. And therefore where a tenant in tail is patron; to 
render the confirmation valid, the iſſue in tail muſt alſo 
confirm : otherwiſe the preſentee of ſuch iſſue ſhall hold 


the benefice diſcharged of ſuch leaſe. Gi 745. 
In like manner, if the patron who confirms hath granted 


the next avoidance ; the' clerk of ſuch grantee ſha}! not 


be bound, without the grantee" 8 joining in the confirm- 


ation. Git 745. 


And ſo, where there are coparceners or tenants in com- 


mon of an adyowſon ; they muſt all join in the confirm - 
ation, to bind the next incumbent; unleſs they have 
agreed before to preſent by turns. Gitf. 745. 


May demiſe one of them to his curate] That is, 2s it 
ſeemeth, to his curate legally licenſed and admitted by the 
ordinary of the place ; without which he is no curate in 


law. Gibf. 740. 


Such lea af e ſhall endure no longer than during ſuch curate's 
reſidence] o that in this caſe, tho” the curate leaſes over, 
it ſhould ſeem that no abſence of the parſon himſelf will 


void ſuch leaſe, but the abſence of the curate "Os * 


740. 
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Lecturer. 


N London and other cities there are 1 ap- 
pointed, as aſſiſtants to the rectors of churches. 
Tul, are generally choſen by the veſtry or chief inhabit- 
ants; and are uſually the afternoon preachers. There are 
alſo one or more lecturers in moſt cathedral churches : and 
many leQureſhips have likewiſe been founded by the do- 


nation of private perſons, as lady Moyer s at St. Paul's, 


and many others. 

2. And it ſcemeth, generally, that the biſhop's power 
is only to judge as to the qualification and fitneſs of the 
perſon, and not as to the right of the lectureſhip: As in 
the caſe of the churchwardens of St Bartholomew 8. M. 
12 . One Fiſhburne left 251 a year for the mainte- 
nance of a weekly lecturer, and appointed that the lecturer 


{ſhould be choſen by the pariſhioners, and to prezch on 


any day in every week as they ſhould like beſt. 'T': 
Jia Da fixed on 1 and choſe a lecturer - Sache 


4111 1 f 7 7 


. 


year; and now Mr Turton being lecturer, and the pa- 
riſh having choſen Mr Rainer, the other would not ſub- 
mit to the choice, whereupon the churchwardens ſhut 


Turton out of the church. Afterwards the biſhop of 


London determined in his favour, and granted an inhibi- 
tion anc monition for that purpoſe, - But by Holt chief 
juſtice ; a prohibition muſt go, to try. the right: it is 
true a man cannot be a lecturer, without a licence from 
the biſhop or archbiſhop ; but their power is only as to 
the qualification and fitneſs of the perſon, and not as to 
the right of the leQureſhip ; and the eccleſiaſtical court 


may puniſh the churchwardens, if they will not open 


the church to the perſon, or to any one acting under him, 
but not if they refuſe” to open it to any other. 3 Sal. 


hat in caſe where there is no fixed lecturer, or ancient 
ſalary, but the lectureſhip is to be ſupported only by vo- 
luntary contributions, and there is not any cuſtom concern- 
ing ſuch election; it ſeemeth that the ordinary is the pro- 
per judge, whether or no any lecturer in ſuch place ought 
to be admitted: As in the Caſe of a lecturer of St Anne's 
IV:ftminſter, T. 16 E. 2. The court of king's bench, 
upon conſideration, refuſed to grant a mandamus to the 
biſhop of London to grant licence to a lecturer; who ap- 
peared to have no fixed falary, but to depend altoge- 
ther upon voluntary contributions; and where there 
was no cuſtom ; and the rector had refuſed his leave to 
preach in the church to the perſon now applying. Str, 
1192. 1#/ilfon, 11. | 555 


3. By Can. 36. No perſon ſhall be received into the mi- Licence and hi 
niſtry, nor admitted to any eceleſiaſtical living, nor ſuffered my . 


to preach, to catechize, or to be lecturer or reader of 
divinity in either univerſity, or in any cathedral or colle- 
giate church, city, or market town, pariſh church, cha- 
po or any other places within this realm ; except he be 
dioceſe where he is to be placed under their hands and 
ſeals, or by one of the two univerſities under their ſeal 
likewiſe ; and except he ſhall firft ſubſcribe to the three 
articles concerning the king's ſupremacy, the book of 
common prayer, and the thirty nine articles: and if an 

biſhop ſhall licenſe any pe lon without ſuch ſubſcription, 


he ſh.il'be ſulpended from giving licences to preach for 


the ſpace of twelve months. a, | | 

By Can, 37. None licenſed as is aforeſaid to preach, read 
lecture or catechize, coming to feſide in any dioceſe, 
/ 7 CNET 20 
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Lecturer. | 
ſhall, be permitted there to preach, read lecture, cate- 
chize, or miniſter the ſacraments, or to execute any other 
eccleſiaſtical function (by what authority ſoever he be 


thereunto admitted); unleſs he firſt conſent and ſubſcribe 
to the three articles before mentioned in the preſence of the 


biſhop of the dioceſe wherein he is to exerciſe ſuch func. 
rn F 

By the. ſtatute of the 13 & 14 C. 2. c. 4. No perſon 
ſhall be allowed or received as a lecturer, unleſs he be firſt 
approved and thereunto licenſed. by the archbiſhop of the 
province, or biſhop, of the dioceſe, or (in caſe the ſee be 


void) by the guardian of the ſpiritualties, under his ſeal ; 


and ſhall, in the preſence of the ſaid archbiſhop or biſhop 
or guardian, read the nine and thirty articles mentioned in 


the ſtatute of 13 Elix. c. 12. with declaration of his 
unfeigned aſſent to the ſame: And every perſon who 
ſhall be appointed or received as a lecturer, to preach 


upon any day of the week, in any church chapel or 
place of publick worſhip, the firſt time he preacheth 


(before his ſermon) ſhall openly publickly and folemniy 
read the common prayers and ſervice appeinted to be 
read for that time of the day, and then and there 
publickly and openly declare his aſſent unto and appro- 
bation. of the ſaid book, and ro the uſe of all the prayers 
rites and ceremonies forms and orders therein contain- 
ed; and ſhall upon the firſt lecture day of every month 
aſterwards, ſo long as he continues lecturer or preacher 
there, at the place appointed for his ſaid lecture or 
ſermon, before his ſaid lecture or ſermon, openly pub- 


lickly and ſolemnly read the common prayers and ſer- 


vice for that time of the day, and after ſuch reading 
thereof ſhall openly: and publickly before the congre- 
cation there aſſembled declare his unfeigned afſent unto 
the ſaid book according to the form aforeſaid : and every 
ſuch. perſon. who ſhall neglect or retuſe to do the ſame, 
ſhall from thenceforth be diſabled to preach the ſaid or 
any other lecture or ſermon, in the ſaid or any other 
church chapel or place of publick worſhip, until he ſhall 
openly publickly and ſolemnly read the common prayers 
and ſervice appointed by the ſaid book, and conform in 
all points to the things therein preſcribed according to the 
purport and true intent of this act. f.19. 


2 


Provided, that if the ſaid lecture be to be read in any 
cathedral or collegiate church or chapel, it ſhall be ſuf- 
ficient for the ſaid lecturer openly at the time aforeſaid to 
declare his aſſent and conſent to all things contained in 
the ſaid book, according to the form aforeſaid. f. _ 
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Lecturer. 


And if any perſon who is by this act diſabled [or prohi- 
bited, 15 C. 2. c. 6. / 7. J te preach any lecture or ſer- 
mon, ſhall during the time that he ſhall continue ſo diſ- 
abled (or prohibited), preach any ſermon or lecture; he 
ſhall ſuffer three months impriſonment in the common 
goal; and any two juſtices of the peace of any county 
within this realm, and the mayct or other chief magiſtrate 


of any city or town corporate within the ſame, upon cer- 


tificate from the ordinary made to him or them of the of- 


fence committed, ſhall and are hereby required to com- 


mit the perſon fo offending to the goal of the ſame county 
on or town corporate. /. 21. 

rovided, that at all times when any ſermon or lecture 
is to be preached, the common prayers and ſervice in and 
by the ſaid book appointed to be read for that time of 


the day, ſhall be openly publickly and ſolemnly read by 


ſome prieſt or deacon, in the church chapel or place of 


publick worſhip where the ſaid ſermon or lecture is to be 


preached, before ſuch ſermon or lecture be preached, and 
that the lecturer then to preach ſhall be age at _ 
reading thereof. ſ. 22. 


And provided that this act ſhall not extend to the uni- 


verſity churches, when any ſermon or lecture is preached 
there, as and fot the univerſity ſermon or lecture; but the 
ſame may be preached or read in ſuch ſort and manner, 
as the ſame have been heretofore preached or read. . 23. 


Legacies. See (Utlls. 


Nes, | 


F legates there are three kinds: ; 
i. Legati a latere; theſe are cardinals, ſent by the 
pope a latere, that is from his own immediate preſence. 


2. Legati nati, legates born ; and of this kind was an- 


ciently the archbiſhop of Canterbury, who had a perpetual 
legantine power annexed to his archbiſhoprick. _ 

3. Legati dati, legates given; and theſe are ſuch as 
have authority from the pope by ſpecial commiſlion. 
Ged. 18, 19, 20, 21. 
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| 1+ 2313426 Fig 1 ts 
| ; EGEN * legenda, is that book which contained in 

the leflons, whether out of the ſcriptures, or out no 

of other books, which were to be read throughout the th 

year. "Lind 251... 7 ANT 7 

Letters dimiſſory. See Ozdinatlon. pr 

f N ORD 8.3 & i 13 ba {3 = 5 ; 855 po 
Tewdnels. —_— 

Preſentable in I. D) Y Can. 109. If any offend their brethren by adul- as 
the ſp-ritual J tery, whoredom, inceft, ribaldry, or any other "by 
as uncleanneis, and wickedneſs of life; the churchwardens 4 


or queſtmen and ſidemen, in their next preſentment to 
their ordinaries, ſhall preſent the ſame, that they may be 


puniſhed by the ſeverity of the laws, according to their li 

deſerts; and ſuch notorious offenders ſhall not be admit- be 

ted to the holy communion, till they be reformed. le; 

Anciently pu- 2. In ancient times the king's courts, and eſpecially the 4 
"ag in the Jeets, had power to inquire of and puniſh fornication and 

s adultery ; and it appeareth often in the book of domeſday, 22 

that the king had the fines aſſeſſed for thoſe offences which cl 

were aſſeſſed in the king's courts, and could not be in- ſt. 

flicted in the court chriſtian. 2 uf. 488. | di 

And theſe fines were called /etcherwite, legerwite, or le- * 

gergeldum : wite, and gelt or geld, in the Saxon, do ſignify 1 


a tribute, fine, or amerciament; and leger importeth a bed, 
from liggan to lie down, which in divers parts of England P. 


is ſtill pronounced /igg. And thefe again, as alſo the ed 
Gothic ligan, the German ligen, the Daniſh ligge, the "on 
Belgic liggen, and the Latin lecbus, (to ſhew the cognation ; 
of the languages of Europe and of the weſtern Aſia,) from ” 


the Greek word ze; and this; again, from the Hebrew 
or Chaldee lachath or lechath,. which ſigniſieth to lie down; I 


as lachan or lechen, in the ſame languages, expreſſeth a Ta 
harlat or concubine. Unto which fountain we may alſo "= 
refer our Anglo-Saxon. word lecher (wherein the Saxons he 
pronounced the ch hard, as the letter y); as alſo the La- = 
tin leccator; and the Greek 2:yw, which denoteth a woman Ry 
in child-bed ; and other ſuch like, | IT 
6718524 | 3. But 8 


3 . Woll eſs. | 365 


3. But now by the 13 Ed. f. ſt. 4. called the ſtatute No probibition 
of Circumſpecte agatis, it is enacted as follows: The king to the {piritual 
to his judges ſendeth greeting, Uſe pour ſelves circumfpettly bart. 
in all matters concerning the biſhop, of Norwich, and his clergy; ; 
not puniſhing them if they hold plea in court chriſtian, of ſuch 
things as be meer ſpiritual, that 1s.to wit, of penance enjuined 
by prelates for deadly ſin; as fornication, adultery, and ſuch 
lite; for the which ſometimes corporal penance and ſometimes 
pecuntary is injoined, ſpecially if a freeman be conuict of ſuch 
things. In all which caſes, the ſpiritual judge: ſhall have 
power to take knowlege, notwithſtanding the king's prohibition. 


The biſhop of Norwich] The biſhop of Norwich is put 
here only for example; for the ſtatute extendeth to all 

the biſhops within this realm. 2 IA. 487. 1 91 
Fornication, adultery, and ſuch like] Here are two ex- 
q amples in. particular, of matters merely ſpiritual, which 
F have no mixture of the temporalties, for the correction 
an of theſe offences pro ſalute anime. 2 Inſt, 488. 
) 


; And ſuch like] Theſe are to be taken for offences of 
5 like nature as the two offences here particularly expreſſed 
. be; as .ſolicitation of any woman's chaſtity, which is 
leſſer than theſe, and for inceſt which is greater. 2 Iſi. 
> 488. . 
; In the caſe of Galliſand and Rigaud, T. I An. it was 
agreed by the court, that ſolicitation of chaſtity was of ec- 
cleſiaſtical cognizance ; but yet that the prohibition ſhould 
' ſtand, becauſe the perſon had been convicted on an in- 
dictment for an aſſault upon the woman with intent to 
raviſh her, and after that, the woman had ſued an action 
_— of aſſault. and battery againſt him for the ſame offence, 
which action was depending at the ſame time that the 
| proſecution was in the ſpiritual court; for the force add- 
ed to it, which is temporal, makes it cognizable by the 
temporal courts. L. Raym. 8cg. Gibſ. 1085. : | 
In the caſe of Harris and Hicks, H. 4 & 5 N. A pro- 
hibition was moved for to the eccleſiaſtical court, where a 
ſuit was for inceſt, in marrying his firſt wife's ſiſter, | ſug- 
geſting that the ſaid ſecond wife was dead, and by his 
ſaid wife he had a fon, to whom an eſtate was deſcended 
as heir to his mother, and that notwithſtanding that he 
had pleaded this matter, they went on to annul the mar- 
riage and baſtardize the iſſue. And by the court: A pro- 
hibition ſhall go as to annulling the marriage or baſtardiz- 
ing the iſſue, but they may proceed to puniſh the incelt. 


2. Salk. 548. ; gd 


K 


To, 


Pecus 


366 


Yet puniſhable 


Lewdneſs. 
Peeuniary) Thatis, in commutation of penance. 2 Ly? 


allo by the tem- belonging to the cognizance of the eccleſiaſtical juriſdic- 


Por al laws. 


Temporal pu- 
niſhment in 


_ of 1 God? 


WH ny $6 


nizance thereof. -Godb. 474. 
And Mr. Hawkins ſays, all open lewdneſs' groſsly ſcan- 
dalous, as it tendeth to ſubvert Teligion and morality, 
which are the foundation of government, are puniſhable 
by the temporal judges by fine and impriſonment, and al- 
ſo ſuch corporal infamous puniſhment as to the court in 
diſcretion ſhall ſeem meet according to the heinouſneſs 
of the crime. 1 Haw. 7. „ on mt ons 
And eſpecially, the keeper of a brothel houſe is puniſh- 
able en indie ment at the common law, by fine and 
impriſonment ; for altho' adultery and fornication be pu- 
niſhable by the eccleſiaſtical law, yet the keeping of a 
houſe of bawdtry, of ſtews, or brothel houſe, being as 
it were a common nuſance, is puniſhable by the common 
law, and is the cauſe of many miſchiefs, not only to the 
overthrow of mens bodies, and waſting of their liveli- 
hoods, but to the indangeting of their ſouls; 3 Ia. 205. 
And a wife may be indicted together with her huſband, 
and condemned to the pillory with bim for keeping a 
bawdy houſe; for this is an offence as to the government 
of the houſe, in which the wife hath a principal ſhare, 
and alſo ſuch an offence as may generally be preſumed 
to be managed. by the intrigues of her ſex. 1 Haw. 2. 
But it is ſaid, that a woman cannot be indicted for be- 


ing a bawd generally ; for that the bare ſolicitation of 


Chaſtity is not indictable. 1 Haw. 196. 1 Salk. 382. 
5. By the 18 EI. c. 3: Concerning baſtards begotten 
and born out of lawful matrimony (an offence againſt 
s law or man's law); it is enacted, that the juſtices 
of the peace ſhall take order as well | for the puniſhment 
of the mother and reputed father, as for relief of the pa- 


riſh by charging ſuch mother or reputed father with the 


payment of money weekly, or other ſuſtentation for the 
relief of ſuch child, as to them ſhall ſeem meet. 
And by the 7 J. c. 4. Every lewd woman which ſhall 


have any baſtard which may be chargeable to the pariſh, 


the juſtices of the peace ſhall commit ſuch lewd woman 


to the houſe of correction, there to be puniſhed and ſet 
on 


„ ww wo A Aa 


Lewdneſs. 3067 


| on W during the term of one whole year; and if ſhe 
f eftſoons offend again, then to be committed to the ſaid 
bt houſe of correction as aforeſaid, and there to remain until 


ſhe can put in good ſureties for her good behaviour, not 


4 to offend to again. 

be 914 C. If the moth 

re And by the 1389 14 C. 2. c. 12. If the mother or re- 
puted father run away and leave the child upon the charge 


N of the pariſh, the juſtices of the peace may order their 
8 effects to be ſeized, in order to indemnify ſuch pariſh. 7 
6. Adultery is allowed by all, to be a ſufficient cauſe Adultery 


6 of divorce a menſa et thoro. 
* But if the defendant proves, that the plaintiff alfo hath 
1. committed adultery ; be or ſhe ſhall be diſcharged : for 

5 this is a compenſation of the crime. Clarke 1 15. 
of; By the 13 Ed. 1. ft, 1. c. 34. 1f a wife willing leave 

her huſband,” and go away, and continue with her aduouterer, 

N ſhe ſhall be barred far. ever of ad ion to demand her dower that 
IF he ought to have of her huſbang's lands, if ſhe be convitt there- 
. upon; except that her huſband willingly, and without coercion 
by of the church, reconcile her, and ſuffer her to dwell with him ; 

* 1m which caſe ſhe ſhall be reſtored to her action. 
= . By the 1 H. 7. c. 4. It ſhall be lawful to all arch- Clergymen 
his biſhops, and biſhops, and other ordinaries having epiſco- 2 49 
li pal juriſdiction, to puniſh and chaſtiſe prieſts, clerks, ane | 
5. religious men, being within the bounds of their juriſdio- 
Hy tion, as ſhall be convicted befote them by examination 
hq and other lawful proof requiſite by the law of the church, 
of advoutry, fornication, inceſt, or any other fleſhly in- 
a continency, by committing them to ward and priſon, 
. there to abide for ſuch time as ſhall be thought to their 
vg diſcretions convenient for the e and quantity of 5 
0 treſpaſs. 

uy | And there have been ſome inlanern ſince the N 

| tion, of clergymen being deprived for adultery, of which 
: our law books take notice; viz- one in the 12th, another 
inſt in the 16th, and a third in the wits year of queen Eliza- 
29 beth. Al. "Panerd, 47. 
10 8. Preſumptions of guilt may go ſometimes for a proof Evidence, 
2 of the aforeſaid crimes; as when a man and woman are 

Ko ſeen in bed together, this is allowed to be ſufficient evi- 

5 dence; for ſuch crimes will ſcarce admit of other proof. 

Mood Civ. L. 274. 

ball 9. By the 22 C. 2. c. 33. All flag e and all Navy, 
iſh. perſons in or belonging to his majeſty's ſhips or veſſels of 
0g war, being guilty of uncleanneſs, or other ſcandalous 
ive actions, in derogation of God's bonour, and corruption of 


on | good 


Lewdneſs. 
good manners; ſhall incur ſuch puniſhment as à court 
martial ſhall think fit to impoſe, and as the nature and 
degree of their offence ſhall deſerve. Art. 2. 
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1. A Libel is a declaration or charge, drawn up in 
we writing on the part of the plaintiff; unto which 
the defendant is obliged to anſwer. G3b/. 1009. | 

For when, the defendant. appeareth upon the citation, 
then the libel ought to be exhibited by the plaintiff, . and 
n.cOpy of it delivered to the defendant. Mood Civ. L. 
n 2. To which purpoſe it is enacted by the ſtatute of the 
2 H. 5. c. 3. as follows: PForaſmuch as divers of the king's 
liege people be daily cited to appear in the ſpiritual court before 


ſpiritual judges, there to anſwer to divers perſons, as well of 
| things awhich touch freehold debt | treſpaſſes covenants and other 


things whereof the cognizance periaineth to the court of our 
lord the king, as of matrimony and N and when ſuch 
perſons ſo cited appear and demand a libel of that which again}? 
them is ſurmiſed to be informed, to give their anſwer there- 


unte, or otherwiſe to purchaſe. of our lord the. king a writ of 


prohibition according to their caſe ; which libel to them is de- 
nied by the aid ſpiritual judges, ta the intent that ſuch perſons 
ſhould not be aided by any ſuch writ againſt the law, and to the 
great damage of ſuch perſons ſo impleaded : our ſaid lord the 
king, by the advice and aſſent of the lords ſpiritual and tem- 
poral, and at the requeſt. and inſtance of the commons, hath 


erdained and eftabliſhed, that at what time the libel is grantable 


by the law, it may be granted and delivered to the party 
without any difficulty. | 

A libel of that which again/? them is ſurmiſed ] in the ſe- 
cond year of king James the firſt, all the juſtices of Eng- 
land were aſſembled, for their opinion (among other 
points) concerning the extent of this ſtatute ; whether it 
related only to proceedings between party and party, or 
alſo to proceedings ex officio: and their reſolution here- 


upon is differently related, Croke's report of it is, that 


the ſtatute is intended, where the eccleſiaſtical judge pro- 
ceeds ex officio and ore tenus; whereas More and Noy 
lay, it was unanimouſly refolved, that the ſtatute intended 
005 only 
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Libel. 


only proceedings between party and party, and not pro- 


;  Ceedings ex officio and ore tenus. Guſ. 1009. 


From this variety of reports concerning the reſolution 
of the juſtices at that time, hath ſprung a like variety in 
the ſubſequent judgments upon this head. In the 13 Ja. 
where the high commiſſion proceeded not by way of libel 
but by articles, it was reſolved, that the articles were in 
the nature of a libel, and ſo within the intent of the ſta- 
tute: In like manner in the 27 Cha. 2. where the caſe 


was, concerning articles of preſentment, it was adjudged 


that a copy ought to be delivered, as well on articles of 
preſentment as on other-libels, and that the reading the 


_ preſentment to the party is not ſufficient, And before 
that, in the 20 Cha. 2. in the caſe of Taylor and Brown, 


the court reſolved, that this ſtatute extends, where the 
proceeding in the eccleſiaſtical court is ex officio, as well 
as between party and party; and that the report of More 
is ill reported, for Croke is contrary, Gb. 1009. 

On the other hand, not only More and Noy concur in 
their reports of the reſolution as aboveſaid ; but ſo late 
as the 16 Cha. 2. in the caſe of Scurr and Burrell (that 


is, but four years before the abovementioned caſe of Taylor. - 


and Brown), the court agreed, that where the libel is ex 
officio judicis, the. judge is not . bound to give a copy 


within this ſtatute, but only where it is between party and 


party. Gib. 1009. 

But after all, it ſeemeth ſomewhat ſtrange, that there 
ſhould be ſo much difficulty about this matter. It is 
plain enough that More and Noy report the reſolution 
right, and that in Croke it hath been nothing but a ſlip 
of. the pen, or error in the impreſſion. It is ſufficiently 
evident, from the words of the ſtatute it ſelf, that pro- 
ceedings betwixt party and party are by no means intend- 
ed to be excluded; for it reciteth that perſons are daily 
cited to appear in the ſpiritual court 1% anſwer 1 divers 
perſons of things which touch freehold, debt, treſpaſs, and the 
like, all of which concern matters between party and par- 
ty; the only doubt was, whether it ſhould extend allo to 
proceedings ex officio; and the cafe there was, that the 
high commiſſioners had deprived certain puritan miniſters, 
proceeding againſt them ex officio being ore tenus con- 
vocati, And Croke ſays (Cro. Fa. 37.), that all the 
Juſtices held, that they were lawtully fo deprived : And 
then the juſtices being aſked, whether a prohibition Fe 
grantable againſt the "chrnmiGoners upon this ſtatute, it 
they do not deliver a copy of the libel] to the party; 

Vol. II. ü B b Croke 
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Libel. 


Croke ſays that they all anſwered that the Pathite is intend- 


ed where the eccleſiaſtical judge proceeds ex icio et ore tenus? 


but to make it conſiſtent wich what went before, he muſt 
have meant to ſay that the /atute is not“ intended where 
the ecclefta/tical judge proceeds ex officio et ore tenus. 


nature of the caſe requires it; 
' miniſters were lawfully deprived, and it is certain in that 


caſe they had no copy of the libe] given them, for there 


And the 
for they all held, that the 


was no libel. 
Nevertheless, the law hath ſince been held to be ner 


wiſe: For, M. 2 An. Anonym. It was held, that a pro- 


hibition lieth for denying a copy of the libel,” to any ec- 


cleſiaſtical court; for the eccleſiaſtical juriſdiction is li- 


mited; and the party ought to know Whether the matter 
be within their juriſdiction, and how to anſwer. And 
Holt chief juſtice ſaid, that it was formerly held by all 
the judges of England, that when there was a proceeding 
ex officio in the eccleſiaſtical court, they were not bound” 


to give the party a copy of the articles: but the law i is 
otherwiſe; for in ſuch caſe, if they refuſe ro give a copy 
of the articles, a prohibition ſhall go until it be given, 


And accordingly in this caſe a prohibition was granted by 


the court. 2 Salk. 553. | 
But after a copy is given, the prohibition ipſo facto 


is diſcharged, without any writ of | conſultation iſſued, 


G9}. 1010. 
At what time the libel is LEE by the law] Therefore 


this ſtatute was not introductory of a new law, but only 


an afirmance of the common law. Gi. 1009. 


It may be granted and delivered to the party] In the caſe 
of Syms and Selwood, M. 27 C. 2. When the eccleſiaſtical 


court declared, that proclamation, or reading with an au- 


dible voice in court was a delivery; a prohibition was 
83 by the temporal court unleſs cauſe ewed. 3 

eb. 565. 

IVithout any difficulty] And if a copy of the libel is not 
delivered, there is a writ in the. regiſter to compel the 
delivery of it. Gib. 1010. 

Fitzherbert ſaith, If a man be ſued in the ſpiritual 
court, and the judges there will not grant unto the defend- 
ant a copy of the libel, then he ſhall have a prohibition 
directed unto them for to ſurceaſe, until they have deliver- 


ed the copy of the libel. 
modern books have put under theſe two limitations; firſt, 


that before it is granted, an oath be required, of the de- 


1 | rial 


Which prohibition the more 


"Libel. 


niel of the libel; and ſecondly, that it ſhall not be 


granted at all, if the appeal is made for ſuch denial (as for 

; a gravamen) from an inferior to a ſuperior court, becauſe 

; the party hath his election, and hath choſen another re- 

: medy. Gibſ. 1010. 

e To the remedy. by way of prohibition, F ien 

t adds, that the defendant may have an action againſt them 

e upon this ſtatute, if they will not deliver the copy of the 
libel, whether the cauſe in the libel be a ſpiritual cauſe or 

not. Gibſ. 1010. 

3 By the ſeveral ſtamp acts, every libel or copy thereof, 

= ty | be upon a r ſixpenny ſtamp. 

1 ; 

er . 

1d 1 ee 


ria 


py | I. Y the. 7 An. c. 14. Whereas in many places in Eſtabliſhment of 


n. | England, the proviſion for the clergy is ſo mean, parochial hbra- 
by that the neceſſary expence of books for the better proſe. W 
cution of their ſtudies cannot be defrayed by them; and 
Ato whereas ſeveral perſons of late years have by charitable 
ed, contributions erected libraries within ſeveral pariſhes 
| and diſtricts; but ſome proviſion is wanting to preſerve . 
the ſame, and ſuch others as ſhall be provided in the 
* ſame manner, from embezilment: it is enacted, that in 
ply. every pariſh or place where ſuch a library is or ſhalb be 
erected, the ſame ſhall be preſerved for ſuch uſes as the 
aſc ſame is and ſhall be given; and the orders and rules of 
ical the founders thereof ſhall be obſerved and kept. ſ. 1. 
au- 2. And it ſhall be lawful for the proper ordinary, or Ordinary to viſit, 
was his commiſſary or official, or the archdeacon, or by his the ſame. 
3 direction. his official or ſurrogate, if the ſaid archdeacon be 
not the incumbent of the place where ſuch library is, in 
their viſitation to inquire into the ſtate and condition of 
=o the ſaid libraries, and toamend and redreſs the grievances 
the and defects of and concerning the ſame, as to him or 
them ſhall ſeem meet: and it ſhall be lawful for the 
tual proper ordinary from time to time, as often as ſhall be 
end- thought fit, to appoint ſuch perſons as he ſhall think fit, 
en to view the ſtate and condition of ſuch libraries; and 
Were the ſaid ordinaries, archdeacons, or, officials reſpectively, 
more ſhall have free acceſs to the ſame, at ſuch times as they 
firſt, ſhall reſpectively appoint. ſ. 3. | 
. de- B b 2 3. And 


372 | Lib:ary. 


To be locked up 3. And to prevent any embezilment of books upon 


N the death or removal of any incumbent; immediately 
urch. aſter ſuch death or removal, the library belonging to ſuch 
pariſh or place ſhall be forthwith ſhut up, and locked, 

or otherwiſe ſecured by the churchwardens, or by ſuch 


perſons as ſhall be authorized, by the proper ordinary or 


archdeacon reſpectively; ſo that the ſame ſhall not be 


opened again, till a new incumbent, rector, vicar, mi- 
niſter, or curate ſhall be induced or aAmitted. K 

Provided, that if the place where ſuch library ſhal] be 

kept, ſhall 'be uſed for any publick occaſion for meeting 

of the veſtry or otherwiſe for the difpatch of any buſineſs 

of the ſaid pariſh, or for any other publick occaſion for 

which the ſaid place hath been ordinarily uſed ; the ſaid 

place ſhall nevertheleſs be made uſe of as formerly for ſuch 

purpoſes, and-after ſuch buſineſs diſpatched, ſhall beagain 

forthwith ſhut and locked up, or otherwiſe ſecured as is 

before directed. ſ. 7 

ee locumbent.. 4- And for che encouragement * ſuch_ founders and 

to give ſecurity, benefactors, and to the intent they may be ſatisfied that 
their pious and charitable intent may not be fruſtrated; 

every incumbent, rector, vicar, miniſter, or curate of a 

pariſh, before he ſhall be permitted to uſe and enjoy ſuch 

library, ſhall enter into ſuch ſecurity by bond or other- 

wiſe for preſervation of ſuch library, and due obſervance 

of the rules and orders belonging to the fame, as the pro- 


per ordinaries within their reſpective e e in their 


| diſcretion ſhall think fit. ſ. 2. 
And to make 5. And where any library is appedprikeed to the uſe of 
new catalogues. the miniſter of any pariſh or place, every rector, vicar, mi- 
niſter or curate of the ſame, within fix months after his 
inſtitution induction or admiſſion, ſhall make a new ca- 
talogue of all books remaining in or belonging to ſuch 
library, and ſhall fign the ſaid catalogue, thereby ac- 
knowledging the cuſtody and poſſeſſion of the ſaid books; 
which ſaid catalogue ſo ſigned ſhall be delivered to the 
proper ordinary within the time aforeſaid, to be kept 
or regiſtred in his court, without any fee or reward for 
the ſame. ſ. 4. 

And where any library ſhall at any time hereafter be 
given and appropriated to the uſe of any pariſh or place, 
where there ſhall be an incumbent rector_vicar miniſter 
or curate in poſſeſſion ; he ſhall make a catalogue thereof, 
and deliver the ſime as aforeſaid, within ſix months after 
he ſhall receive ſuch library, ſ. 5. | 

| | | 6. And 
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6. And none of the ſaid books ſhall in any caſe be Bocks not to be 
alienable, or be alienated, without the conſent of the pro- alienated. 


per ordinary; and then only, when there is a lcace 


of ſuch book. ſ. 10. 5 
7. And in caſe any book or books be taken or other- Remedy in caſe 
wiſe loſt out of the ſaid library, it ſhall be lawful for a = nary and) 
juſtice of the peace to grant his warrant ts {earch for the | 
ſame ; and in caſe the ſame be found, ſuch book or books 
ſo found ſhall immediately by order of ſuch juſtice be re- 
ſtored to the ſaid library. ſ. 10. 
And in caſe any book or books belonging to the ſaid 
library ſhall be taken away and detained ; it ſhall be law- 
ful for the incumbent, rector, vicar, miniſter, or curate 
for the time being, or any other perſon or perſons, to 
bring an action of trover and converſion, in the name of 
the proper ordinaries within their reſpective juriſdictions: 
whereupon treble damages ſhall be given, with full coſts: 
of ſuit, as if the ſame were his or their proper book or 
books; which damages ſhall be applied to the uſe and 
benefit of the ſaid library. ſ. 2. | 
8. And for the better preſervation of ſuch books, and Account to be 
that the benefactions given towards the ſame may appear; e bo 
a book ſhall be kept within the ſaid library, for the en- 
tring and regiſtring of all ſuch benefactions and ſuch 
books as ſhall be given towards the ſame, and therein the 
miniſter ſhall enter ſuch benefaction, and an account of 
all ſuch books as ſhall from time to time be given, and 


by whom given, ſ. 8. 


9. And for better governing the ſaid libraries, and New teulntiens 
preſerving of the ſame; it ſhall be lawful for the proper tag ben de be 
ordinary, together with the donor of ſuch benefaction (if made. ve 
living) and after the death of ſuch donor for the proper 
ordinary alone, to make ſuch other rules and orders con- 
cerning the ſame, over and above, and beſides, but not 
contrary to ſuch as the donor of ſuch benefaction ſhall 
in his diſcretion judge fit and neceſſary; which ſaid orders 
and rules fo to be made, ſhall from time to time be 
entred in the ſaid book or ſome other book to be prepared 
for the purpoſe, and kept in the ſaid library. ſ. . 

10. But nothing in this act ſhall extend to a publick Exception, 
library erected in the pariſh of Ryegate in the county of 
Surrey, for the uſe of the freeholders vicar and inhabit- 
ants of the faid pariſh, and of the gentlemen and cler- 
gymen inhabiting in parts thereto adjacent; the ſaid 
library being conſtituted in another manner than the li- 
braries provided for by this act. ſ. 11. 
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Litany. See Publick Worthfp. f 


Londa Cuſtom of diſtribution of inteſtates 


7 effects there. See TUills. 


Lord's day. 


HE penalties of 12d a ſunday, and 201 a aloud, 

for not reſorting to church on the Lord's day, are 
treated of under the titles Publick UAerſhip and Po⸗ 
perp. 


Due obſervstien I. Can. 13. All manner of perſons within the church 


of ds. 4 England ſhall celebrate and keep the Lord's day com- 


Fxercifing 


22 calling 


on the Lord's 


day. 


monly called ſunday, according to God's holy will and 
pleaſure and the orders of the church of England pre- 


- ſcribed in that behalf; that is, in hearing the- word of 
God read and taught, in private and publick prayers, in 


acknowledging their offences to God and amendment o 
the ſame, in reconciling themſelves charitably to their 
neighbours where diſpleaſure hath been, in oftentimes re- 
ceiving the communion of the body and blood of Chriſt, 
in viſiting the poor and ſick, uſing all godly and ſober 
converſation. 

2. By the 1 J. c. 22. No ſhoemaker ſhall ſhew, to the in- 
tent to put to ſale, any ſhoes, boots, buſkins, flartops, ſippers or 
pontofles, upon the ſunday ; on pain of forfeiting 3s 4 4 a pair, 
and the value thereof; to be recovered at the afſizes, ſeſſions, 
or leet ; one third to the king, one third to him who ſhall fue, 
and one third to the town or lord of the leet where the offence 
ſhall be committed. ſ. 28, 46, 50. | 

By the 3 C. c. 1. Foraſmuch as the Lord's day commonly 
called ſunday, is much broken and profaned, by carriers wag- 


goners carters wainmen butchers and drovers of cattle, to the. 
great diſhonour of God and reproach of religion ; it is enacted, 


that no carrier with any horſe or horſes, nar waggon-men with 
any waggon or waggons, nor carmen with any cart or carts, 
nor wainman with-any wain or wains, nor drovers with any cat 
tle, all by themſelves or any other travel upon the ſaid day, on 
Pain of 20 5: or i any butcher, by himſelf, or any other for him 
by this privity or conſent, ſhall kill or. ſell any victual on the 
jr "9; he ſhall forfeit 65 8d. The ſame being done in the 

view 


JJ A // . a > a 


J ² ͤü as. eo. a a. 


he. 


"OEM 7 "ES" | 
Toꝛd's day. . 
view of any juſtice of the peace, mayor or «ther head officer of 
| | tiny city or town” corporate, or proof on oath of two witneſſts, 
- | or confeſſion": To be levied by a conflable of churchuamen, by. 
| warrant of ſuch juſtice cr head officer,” by difireſs and ſale; or 
* the ſame may be recovered, by any perſon who ſhall fue for the 
ſame, by bill plaint or information, in any of his majeſty's 
courts of record, in any city or town corporate, before his ma- * 
R jefly's juſtices of the peace in their general quarter ſeſſiogs of 1 
the peace : The ſame to be employed to the uſe of the poor of 4 
the pariſh where the offence ſhall be committed; ſaving only 
that it ſhall be lawful for ſuch juſtice mayor or head officer, out 
of the ſaid forfettures to reward ſuch perſon as ſhall inform or 
otherwiſe proſecute as aforeſaid, ſo as ſuch reward exceed not 
the third part of the forfettures, Proſecution to be in ſix 
months. And. provided, that this a ſhall not in any ſort 
abridge or take away the authority of the court eccleſiaflical, © 


I any butcher] E. 12 G6. X. and Brotherton. There 
was an indictment for exerciſing the trade of a butcher 
on a ſunday; and exception was taken, that it was not 
laid to be againſt the form of the ſtatute, and it was no 
offence at common law. And upon demurter, judgment 


9 


A 


* 


was given for the defendant. Str. 702. 65-1 
By the 29 C. 2. c. 7. All perſons ſhall on every Lond's 
day apply themſelves to the abſervation of the ſame, by exerciſing 
themſelves thereon in the duties of piety and religion, publickly and 
. privately: and no tradeſman artificer workman labourer: or 
other perſon whatſoever, ſhall do or exerciſe any worldly labour 
buſineſs or work of "their ordinary callings on the Lord's day or 
3 or any part thereof (works: of neceſſuy and charity only exepted): 
And. every perſon being of the age of fourteen years and up- 
; wards, offending. in the premiſſes ſhall forfeit 5s. And no 
4 perſon ſhall publickly cry, ſhew forth, or expeſe to ſale, any 
wares merchandizes fruit herbs goods or chatiels whatſoever, . 
| upon the Lord's day, or any part thereof; on pain of forfeiting 
. the ſame. And no drover horſe-courſer waggoner butcher hig- 
ler or any of their ſervants, ſhall travel or come in to his or their 
2 inn or lodging, upon the Lord's day, or any part thereof; an 
5 pain of 20s. And no perſon fhall uſe employ or travel upan the 
| Lord's day, with any beat wherry lighter ar barge (except it be 
upon extraordinary occaſion, to be allowed by a juſtice ef the 
peace of the county, or bead officer, or ſome juſtice of peace 
of the city borough or town corporate where the fact fhall be 
committed; on pain of 5s. And if any perſon offending in 
any of the premiſſes, ſhall be thereof” convieied before any juſtice 
of the peace of the county, - 97 Heer er | juſtice of the peace 
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of the city borough or town corporate where the offence ſhall be 


committed, on view or confeſſion or oath of one witneſs; the 
faid juſtice or chief officer ſhall give warrant to the conſtables or 


churchwardens. of the pariſh where the offence ſhall be cummit- 


ted, to ſeize the ſaid goods cried, ſbetbed forth, or put to ſale 
as aforeſaid, and to ſell the ſame; and to levy the faid other 


forfeitures or penalties by diftreſs and ſale ; and in default of 


ſuch diftreſs, or in caſe of inſufficiency or inability of the ſaid 
offender io pay the ſaid forfeitures or penalties, that then the 
party offending. be ſet publickly in the flocks, by the ſpace of two 
bours. And all the forfeitures or penalties aforeſaid ſhall be 
employed and converted to the uſe of the poor of the pariſh where 
' the offence ſhall be committed; ſave only that ſuch juſtice mayor 
or other head officer may reward the infarmer out of the ſame, 
not exceeding the third part. But this ſhall not extend to the 
prohibiting of dreſſing of meat in families, or dreſſing or ſell- 
ing of meat in inns, cooks ſhops, or victualling houſes, for ſuch 
a otherwiſe cannot be provided; nor to the crying or ſelling 
of milk, before nine of the clock in the morning, or after four 
of the clock in the afternoon. Proſecution for the ſaid offences 
to be in ten days. | . | 
But by the 10 & 11 W. c. 24. | Macharel are allow- 
A to be ſold on ſundays, before or after divine ſervice. 
r | 28 | 
And by the 2 G. 3. c. 15. Fißb carriages (for the ſup- 
ply chiefly of the markets within London and Weſtmin- 
fter) ſhall be allowed to paſs on ſundays or holidays, 
whether laden or returning empty. | . 
And by the 11 12 V. c. 21. The rulers and over- 
ſeers, auditors and aſſiſtants of the ſociety and company 
of water men of the river Thames, may appoint any num- 
ber of watermen not exceeding forty, to ply and work on 
every Lord's day between V aux Hall and the Lime houſe, 
for the carrying paſſengers at one penny each perſon ; the 
ſame to be applied (after paying thereout to ſuch perſons 
for their day's labour ſa much as thall'be agreed on) to 
the uſe of the poor aged decayed and maimed water- 
men and lightermen of the ſaid ſociety and their widows. 
"a And by the 9 An. c. 23. It ſhall be lawful for any li- 
cenſed hackney coachman or his driver, or any chairman, to 
ply and ſtand with their coaches and chairs, and to drive 
and carry the fame reſpectively on the Lord's day, within 
the limits of the bills of mortality. f. 20. | 


In the regiſter of archbiſhop Chichley, we find a ſpe- 


cial declaration, forbidding the barbers of Landon to ex- 
* „ Sat ereiſe 
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Lord's day. 


erciſe their * on the Lord's day; and in a viſita- 
tion of archbiſhop Warham, we find. barbers and butchers 
preſented to the ſpiritual court for exerciſing their ſeveral | 
trades on that day, and admoniſhed to forbear it, on pain 
of eccleſiaſtical cenſures. Gib/. 238. 


3. By the 27 H. 6. c. 5. Conſidering the ee in- Fairs and mar- 


kets on the 


ways aiders and ſingular aſſiſters in our neceſſities, becauſe g 4 8 8 


juries and offences dine to almighty God, and to his ſaints, al- 


fairs and markets upon their high and 2 feaſts, as in t 
feaſt of the aſcenſion of our Lord, in the day of corpus chriſti, in 


the day of whitſunday, in Taue ſunday, with ther ſundays, 


and alſo in the high feaſt of the aſſumption of our bleſſed lady, 
the day of all ſaints, and on good friday, accuſtomabiy and miſer- 
ably holden and uſed in the realm of England; in which Prin- 
cipal and feſtival days, for great earthly cavetiſe, the people i is 
more willingly vexed, and in bodily labour foiled, than in other 
feria! days, as in faſtening and mating their booths and flalls, 
bearing and carrying, lifting and placing their wares outward 
and homeward, as th they did nothing remember the horrible 
defiling of their fouls in buying and ſelling, with many deceitful 
lies, and falſe perjury, with drunkenneſs and firifes, and fo 
ſpecially withdrawing themſelves and their ſervants from divine 
fervice; it is ordained, that all manner of fairs and markets 
in the ſaid principal feaſts and ſundays and good friday, ſhall 
clearly ceaſe from all ſhewing of any goods or merchandiſes (ne- 


ceſſary victual only except), upon pain of. forfeiture of all the 


goods aforeſaid ſo ſhewed, to the lord of the franchiſe or liberty 
where ſuch goods contrary to this, ordinance ſhall be ſhewed (the 
four ſundays in harveſt except). Nevertheleſs the king of his 
Jpecial grace by authority of the parliament granteth to them 
peter, which of old time had no day to hold their fair or mar- 
ket, but only upon the feſtival days aforeſaid, to hold by the ſame 


authority and firength of his old grant, within three days next 


2 the ſaid feaſts, or next after, proclamation fir made to 
ſimple common people upon which day the aforeſaid fair fhall 
be holden, always to be certified without any fine or fee to be 
taken to the king's uſe. And they which of old time have, by 
Special grant, ſuffictent days before the feaſts aforeſaid, or after, 
ſhall in like manner as is aforeſaid hold their fairs and markets 
the full number of their days; the ſaid feſtivals and ſunday, 
and good fridays except. 

Provided, that this preſent ordinance ſhall endure until the 


next parliament, and ſo forth ; except in the ſaid parliament a 
reaſonable cauſe be alledged ſhewed and proved, for the which 


it ſhall ſeem not expedient that the aforeſaid ordinance ſhall jo 
endure,” 
| Within 
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Within thret days mort before the ſaid feaſt, or nit after] 


In the 8 & 9g of queen Elizabeth, a bill was read the firſt 
and ſecond time, to avoid fairs and markets on ſunday, to 
the next working day following; which therefore ſeems 
to be the bill that had been prepared in the convocation 


is ee 562; whereby it was provided, that upon every ſab- 
bath day and principal feaſt day, be kept neither open fair 
nor market throughout the year; and that all perſons or 


corporations; having by patent ſuch days expreſſed, ' may 
change the ſame days with the days immediately follow- 
ing or going before the ſaid fundays or principal feaſt day, 
e 5 5 ; 

In the third year of king Charles the firſt, a national faſt 
having been appointed, the biſhop of Wincheſter was di- 
rected to move the king, that whereas on that day divers 


fairs and markets were granted to divers towns by char- 


ter, his majeſty would be pleaſed, that in thoſe places they 
might have liberty to keep the ſaid faſt the next day after 


the ſaid fairs ended, notwithſtanding his majeſty's procla- 


mation to that day; with which his majeſty was well 
pleaſed, and the biſhops of each dioceſe were directed by 
the houſe to take care accordingly. Gibſ. 275. 


_ 


. 38 & 29 El. Comyns and Beyer. A fair holden. 


upon the ſunday is ſufficient in law; for altho' by the 
ſtatute there is a penalty inflicted upon the party that ſells 
upon that day, yet it maketh not the ſale to be void, 
Cro. Eliz. 485. eb ants > eo as 

4. By the 1 C. c. 1. FPForaſmuch as there is nothing more 
acceptable to God, than the true and ſincere ſervice and worſhip 
of him according to his holy will, and that the keeping holy 4 
the Lord's day is a principal part of the true ſervice of God, 
which in very many places of this realm hath been and now is 
profaned and neglected by a diſorderly fort of people, in exer- 
cifing and frequenting bear-baiting, bull-baiting, interludes, com- 
mon plays, and other unlawful exerciſes and paſtimes upon the 
Lord's day; and for that many quarrels, bloodſbeds and other 
great inconveniences, have grown by the reſort and concourſe of 
people going out of their own pariſhes, to ſuch diſordered and 
unlawful exerciſes and paſiimes, neglecting divine ſervice bath 
in their own pariſhes and elſewhere - it is enacted, that from 
henceforth there ſhall be no meetings, aſſemblies, or concourſe 


of people, out of their own pariſhes, on the Lord's day, for any 
ſports and paſtimes whatſoever ; nor any bear-baiting, bull- 


baiting, interludes, common plays, or other unlawful exerciſes 
and paſtimes, uſed by any perſens within their own pariſhes. 
And every perſon offending in any the premiſſes, ſhall forfeit 
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for, every offence 3 4 d to the uſe of the poor. And any juſe 


tice of the peace of the caunty, or chief officer of a city borough 
or town corporate where: the offence ſhall be committed, who on 
his aun view, or confeſſion, of the party, or proof of one wit- 
neſs ty oath ſhall find any, perſon offending in the premiſſes, ſhall 
give. warrant under his. hand and ſeal te the conflables and 
churchwardens of the pariſh where the offence all be commit- 
ted, ta levy the ſaid penalty fo aſſeſſed by diftreſs and ſale ; and 
in default of ſuch diſtreſs, that the party offending be ſet pub- 
lickly in the flocks by the ſpace of three hours, Provided, that 
no man be impeached by this act except he be called in queſtion 
within vont month next aſter the offence committed.” Provided 
alſs that the eccleſiaſtical juriſdiction by virtue of this act, ſhall 
not be abridged; but thas the eccleſtaſtical court may puniſh the 
ſaid'offences, as if this act had not been made. © OO geo 
JON GT OPTION INIT UH I oonog v7 6: May rage 3% 
:. The: keeping boly of the Lord's day] Which duty Lind= 
wood thus deſcribes : To keep it holy and pure with re- 
verence ; that is to ſay, generally, by ceaſing on that day 


from wickedneſs ; particularly, by reſting from bodily la- 


bour, which hinders the operations of the foul towards 
God ; and moſt eſpecially, by employing it wholly in di- 
vine contemplations. And elſewhere, he 'fays, we muft 
reſt wholly unto God, From which, and from the many 
laws that were made in the times of our Saxon anceſtors 
againſt profaning the Lord's day, the learned biſhop Stil- 
lingfleet draws this pious concluſion, That the religious 


obſervation of the Lord's day is no novelty ſtarted by 


#4 


ſome ſects and parties among us; but that it hath been 
the Legere fone of the beſt part of the chriſtian world, 
and is particularly enforced upon us of the church of 
England, not only by the homilies, but by the moſt an- 
cient eccleſiaſtical laws amongſt us. Accordingly (before 
the book of ſports had been ſet forth by king James the 
firſt) not only the injunctions of Edward the ſixth and 
queen Elizabeth had ſpecially inforced this duty; but a 
bill had been provided by the biſhops in the twelfth year 


of queen Elizabeth for enforcing the obſervation of it ; 


and divers bills for that end had alſo been actually 


brought into paritament : One, in the 27 Eliz. intitled, 


A bill for the better and more reverend obſerving of the 
ſabbath day ; which having paſled both houſes after great 
diſputation, was denied the royal aſſent, probably upon 
the diſlike the queen had of the parliament's intermed- 
dling in matters of religion, Three attempts of the like 
nature were alſo made in the reign of king ny” * 

iſt; 
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the meaner ſort. 


for's caſe, H. 16 Car. who was fined 20s for ſo doing); 


: ; 3 asf? ; 
Toꝛd s day. 
firſt; as appears by the journals of parliament in the ſe- 
veral years: and (after what had been done in the firſt 
and in the third year of king Charles the firſt) we find a 
ill in parliament in the ſixteenth of Charles the ſecond, 
for puniſhing divers abuſes committed-on the Lord's day ; 
nd in the ſame year, when a bill for the better obſerva- 


| tion of .the Lord's day was prepared for the royal aſſent, 


and ready to be paſſed, it was ſtolen, and could not be 
recovered upon a ſtrict examination made by the houſe of 
WWW 
FTpbere ſball he no meetings, aſſemblies, or concourſe. of peo- 
ple, out of their- own pariſhes,” vn the Lord's day, for. any 


ports out paſitmes whatſoever]. This alſo was provided 


againſt in king James's book of ſports: We do like- 
«© wiſe ſtraightly command, that every perfon ſhall feſort 
<« to his own pariſh church, to hear divine ſervice, and 
* each"pariſh by itſelf to uſe the ſaid recreation after di- 
vine ſervice,”-- Gibſ. 236. 3 oor; 


* 11 


f f 5 ; CCC 
For any ſports and paſtimes. whatſoever] King James the 
firſt; in the aforeſaid book of ſports, in the year 1618, 


publickly declared to his ſubjects theſe games following 


to be lauſul; viz. dancing, archery, leaping, vaulting, 
may-games, whitſun ales, and morris dances; and did 
command that no ſuch honeſt mirth or recreation ſhould 
be forbidden to his ſubjects on ſundays after evening ſer- 
vice: but reſtraining all recuſants from this liberty ; and 
commanding each pariſh (as was ſaid before) to uſe theſe 
gzecreations by it ſelf; and prohibiting all anlataſul games, 
bear-baiting, bull- baiting, interludes, and bowling by 
Hai. ©: 40, e230. : 

5. By the 29 C. 2. c. 7. No perſon, upon the Lord's 
day, fall ſerve or execute, or cauſe ta be ſerved or executed, 
any writ, proceſs, warrant, order, judgment, or decree (ex- 
cept in caſes of treaſon, felony, or breach of the peace) ; but 
the fervice of the ſame ſhail be void to all intents and purpoſes : 
and the per ſon jo jerving or executing the ſame, ſhall be as lia- 
ble to the ſuit of the party grieved, and to anſwer damages to 
him for doing thereof, as if he had done the ſame without 


any writ, proceſs, warrant, order, judgment, or decree at all. 


Shall ſerve or execute, or cauſe to be ſerved or executed, any 
writ, proceſs, &c.] Before this ſtatute, one might have 
been attached for arreſting another on ſunday (as in Prin- 


but 
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ſe- but with this circumſtance, that he might have arreſted 
Br him upon any other day of the week. Agreeably to 
a which, Keeling ſaid, upon ſuch a motion, that he had 
3 known many attachments for arreſting a man upon 2 
73 ſunday, but ſtill the affidayit contained, that he might 
a- have been taken on another day; to which Twi/den 
nt, added, that ſo alſo it was for arreſting a man as he was 
be going to church, to diſgrace him. Cro. Car. 602. 
of 1 Med. 56. | Eid 
Proceſs] A libel was exhibited in the ſpiritual court 
e- of Durham againſt a woman for incontinence, and the 
any citation was fixed upon the church door on a ſunday, 
led according to cuſtom; upon which it was urged as the 
LES opinion of civilians, that ſuch citation was ſufficient 
ort without a perſonal ſerving, and that this had been the 
nd conſtant practice both before and fince this ſtatute : and 
di- Holt chief juſtice ſaid, if the eccleſiaſtical Jaw was and 
oY had always been to ſerve this proceſs on a ſunday (in 
he which reſpe& it was different from temporal proceſs, 
which may be as well ſerved on any other day,) that 
8, 3 gy - 
ng then it did not ſeem to be the intent of this ſtatute, to 
12 take away the ſerving it in that manner; which is only 
did meant of proceſſes, that may as well be executed at any 
ld other time. 5 Med. 449. 2 Salk. 625. 7 
er- Except in caſes of treaſon, felony, or breach of the peace 
nd But by the 5 An. c. 9. a judge's warrant for apprehend- 
ele ing a perſon eſcaped out of the king's bench or fleet 
es, priſon, may be executed on the Lord's day. ſ. 3. 
BY Breach of the peace] A juſtice of the peace made a 
4 warrant to a conſtable, to take another perſon to find 
7 ſureties for the good behaviour, The conſtable executed . 
222 the warrant on a ſunday: and he was juſtified by the 
"ij court; who reſolved, that a warrant for the good beha- 
77 viour is a warrant for the peace and more, and that this 
"i ſtatute is to be favourably interpreted for the peace. 
PP Raym. 250. | | © | 
57 6. By the ſame ſtatute, F any perſon which ſhall travel Robbery, 
al upon the Lord's day, ſhall be then robbed ; no hundred, or the 
, inhabitants thereof, ſhall be charged with or anſwerable for 
| any robbery fo committed: but the perſon ſo robbed ſhall be 
any barred from bringing any action for the ſaid robbery. Never- 
ave theleſs, the inhabitants of the counties and hundreds (after no- 
in- tice of any ſuch robbery to them or ſeme of them given, er af- 1 
) ter hue und cry for the ſame to be brought] Hall make freſh _ 
but | | | | fait A 
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ſuit after the offenders ; on pain of forfeiting to the king as 
much money, as might have been recovered againſi the hundred 
by the party robbed, if this law had not been made. ſ. 5, 


IF any perſon &c.] This clauſe was probably inſerted, 
with reference to a judgment given in the court of king's 
bench, M. 16 F. in the caſe between Waite and the 
hundred of Stote; where the queſtion was, whether one 

being robbed upon the ſunday morning in time of divine 
ſervice, and making hue and cry, and the hundred not 
producing any of the robbers, the ſaid hundred ſhould be 
chargeable by the ſtatute? And this queſtion was twice 
argued at the bar on both ſides; and the juſtices deli- 
vering their opinions ſeriatim, becauſe it was a leading 


_ caſe in this point, and had never before been queſtioned, 


Who ſhall or 
ſhall not be ad- 
mitted to the ho- 
ly communion, 


Croke, Daderidge, and Haughton held that the hundred 
was chargeable; but Mountague chief juſtice held the con- 
trary, for this among other reaſons, becauſe the Jaw ap- 
points that. men ſhould be at divine ſervice on ſunday, 
and as it is at the peril of thoſe who will travel upon ſun- 
days, if they be robbed. However judgmentwas given 
otherwiſe ; and it appears not by the report, what the 
particular occaſion was, to travel on the ſunday. Cro, 
Fa. 496. Gi}. 239. 

Which fhall travel upon the Lord's day M. 7 G. Teſhma- 
ter againſt the hundred of Edmingtan. The plaintiff lived 
a mile from the church, and going thither with his lady 
in his coach upon a ſunday, was robbed; and brought 
his action againſt the hundred, and recovered ; for the 
ſtatute extends only to the caſe of travelling + but Pratt 
chief juſtice ſaid, if they had been going to make vi- 
ſits, it might have been otherwiſe, Str. 406. | 


Lod's ſupper. 


Oncerning the adminiſtring of this ſacrament to ſick 
perſons : See title Sick. _—_ 


I. Rubrick, There ſhall none be admitted to the holy 
communion, until ſuch time as he be confirmed, or be 
ready and deſirous to be confirmed. | | 

Peccham. None ſhall give the communion to the pariſhioner 
of another prieſt, without his manifeſt licence: Which ordi- 

nance 
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nance nevertheleſs ſhall not extend to travellers, nor to perſons. 
in danger, nor to caſes of neceſſity. Lind. 233. 


Travellers] For travellers are pariſhoners of every pa- 


e. | 


Perſons in danger] That is, in danger of death. Id. 
And by Can. 28. The churchwardens or queſtmen and 


their aſſiſtants ſhall mark, as well as the miniſter, whe- 


ther any ſtrangers come often and commonly from other 
pariſhes to their church, and ſhall ſhew their miniſter of 
them, leſt perhaps they be admitted to the Lord's table 
amongſt others ; which they ſhall forbid, and remit ſuch 
home to their own pariſh churches and miniſters, there to 
receive the communion with the reſt of their own neigh- 
bours. £ 


or have done any wrong to his neighbours by word or 
deed, ſo that the congregation be thereby offended ; the 
curate, having knowledge thereof, ſhall call him and ad- 
vertiſe him, that in any wiſe he preſume not to come to 
the Lord's table, until he hath openly declared himſelf to 
have truly repented, and amended his former naughty 
life; that the congregation may thereby be ſatis fied, which 
before were offended ; and that he hath recompenſed the 
parties to whom he hath done wrong ; or at leaſt declare 
himſelf to be in full purpoſe ſo to do, as ſoon as he con- 
veniently may. | 

 Rubr, The ſame order ſhall the curate uſe with thoſe, 
betwixt whom he perceiveth malice and hatred to reign ; 
not ſuffering them to be partakers of the Lord's table, un- 
til he know them to be reconciled, And if one of the 
parties ſo at variance be content to forgive, from the bot - 
tom of his heart, all that the other hath treſpaſſed againſt 
him, and to make amends for that he himſelf hath offend- 
ed, and the other party will not be perſuaded to a godly 
unity, but remain {till in his forwardneſs and malice ; the 
miniſter in that caſe ought to admit the penitent perſon to 
the holy communion, and not him that is obſtinate, Pro- 
vided, that every. miniſter ſo repelling any, as is ſpecified 
in this or the next preceding paragraph of this rubrick, 


hall be obliged to give an account of the ſame to the 
ordinary, within fourteen days after at the fartheſt. And 


the ordinary ſhall proceed againſt the offending perſon ac- 
cording to the canon. | 
By Can. 26. No miniſter ſhall in any wiſe admit to the 
receiving of the holy communion, any of his cure qr flock, 
ER | which 


Rubr. And if any be an open and notorious. evil liver, 
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which be openly known to live in fin notorious without 


repentance ; nor any who have maliciouſly and openly 
contended with their neighbours; nor any churchwardens 


or ſidemen who refuſe or neglect to make preſentment of 
offences according to their oaths. O 11 


By Can. 27. No miniſter, when he celebrateth the 
communion, ſhall wittingly adminiſter the ſame to any 
but to ſuch as kneel, under pain of ſuſpenſion; nor, un- 
der the like pain, to any that refuſe to be preſent at pub- 


lick prayers, according to the orders of the church of 
England; nor to any that are common and notorious de- 
pravers of the book of common prayer and adminiſtration 


of the ſacraments, and of the orders rites and ceremonies 


therein preſcribed; or of any thing that is contained in 
any of the 39 articles; or of any thing contained in the 
book of ordering prieſts and biſhops; or to any that have 


ſpoken againſt and depraved his majeſty's ſovereign autho- 


rity in cauſes eccleſiaſtical : except every ſuch perſon ſhall 
firſt acknowledge to the miniſter before the churchwar- 
dens, his repentance for the ſame, and promiſe by word 


* 


| (if he cannot write) that he will do ſo no more; and ex- 


cept (if he can write) he ſhall firſt do the ſame under his 
hand writing, to be delivered to the miniſter, and by him 
ſent to the biſhop of the dioceſe, or ordinary of the place. 


Provided, that every miniſter ſo repelling any (as is ſpeci- 


fied either in this, or in the next preceding conſtitution) 
ſhall upon complaint, or being required by the ordinary, 


ſignify the cauſe thereof unto him, and therein obey his 
order and direction. ; 


* 


Not to be admi- 


By Can. 109. If any offend their brethren, either by 
adultery, whoredom, inceſt, or drunkenneſs, or by ſwear- 
ing, ribaldry, uſury, or any other uncleanneſs, or wicked- 
neſs of life; ſuch notorious offenders ſhall not be admit- 
ted to the holy communion, till they be reformed. - 

2. Can. 71. No miniſter ſhall adminiſter the holy com- 


- niftred in private munion in any private houſe ; except it be in times of ne- 


houſes, 


ceflity, when any being either ſo impotent as he cannot 


go to the church, or very dangerouy fick, are deſirous to 


be partakers of the holy ſacrament : upon pain of ſuſ- 
penſion for the firſt offence, and excommunication for 
the ſecond. Provided, that houſes are here reputed for 
private houſes, wherein are no chapels dedicated and al- 
lowed by the eccleſiaſtical laws of this realm. And pro- 
vided alſo, under the pains before expreſſed, that no 
chaplains do adminiſter the communion in any other pla- 


ces, but in the chapels of the ſaid houſes; and that al ſo 


they 
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it they do the ſame very ſeldom upon ſundays and holidays: 

y ſo that both the lords and maſters of the ſaid houſes, and 

'S their families, ſhall at other times reſort to their own 

Ff pariſh churches, and there receive the holy communion 

i at the leaſt once every year. 

3 3. Can. 22. We do require every 8 to give dels 

7 warning to his pariſhioners publickly in the church at communion, 

= morning prayer, the ſunday before every time of his ad- 

— miniftring that holy ſacrament, for their better prepara- 

f tion of themſelves : which ſaid warning we injoin the ſaid 

= pariſhioners to accept and obey, under the penalty and 

n danger of the law. 

8 And by the Rubrick ; The miniſter ſhall always give 

n warning for the celebration of the holy communion, upon 

e the ſunday, or ſome holiday immediately preceding. 

6e 4. Rubr. So many as intend to be partakers of the holy Names my 

= communion, ſhall ſignify their names to the curnte,. ot TEES [22020 

Il leaſt ſome time the day before. - 

= E. 13 Car. 2. An action upon the caſe was brought 

d againſt a miniſter for refuſing the ſacrament to another, 

= and the jury found for the plaintiff, and gave damages. 

is And it was moved in arreſt of judgment, among other 

m things, that the party had not ſet forth in his ceclaration, 

e. that he gave notice according to the ſtatute; nor that he 

i- was a pariſhioner of that pariſh z without which the mi- 

1) niſter might not admit him by the laws of the church. 

7 But theſe points appear not to have come under conſider- 

is ation, becauſe another exception was of itſelf adjudged to | 

be fatal, viz. That the plaintiff declared for not admini- id 

7 ſtring two ſundays, and had not ſet forth that in the ſe- 1 

= cond inſtance he defired the miniſter to do it, and yet 5 

I— intire damages had been given for both. 1 Sid. 34. 4 

t- | 5. Rubr. There ſhall be no celebration of the Lord's What number - 9 
| ſupper, except there be a convenient number to commu- 9 2 

1- nicate with the prieſt, according to his diſcretion. I 

2 = And if there be not above twenty perſons in the pariſh 3 

ot of diſcretion to receive the communion; yet there ſhall 9 

to be no communion, except four (or three at the leaſt) com- 1 

ſ< municate with the prieſt. . 

or And in cathedral and 9 churches and colleges, 9 

or where there are many prieſts aud deacons, they ſhall all 4 

l- receive the communion with the prieſt every ſunday at the 1 

o- leaſt, except they have reaſonable cauſe to the contrary. 'Y 

10 6. Can. 82. Whereas we have no doubt, but that in Communion 

a- all churches convenient and decent tables are provided and die. 

{a placed, for the celebration of the holy communion ; we 


ey Vol. II. Cc appoint 
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apnoint that the ſame tables ſhall from time to time be kept 
and repaired in ſufficient and: ſeemly manner, and covered 
in time of divine ſervice with a carpet of ſilk or other de- 
cent ſtuff, thought meet by the ordinary of the place, if 
any queſtion be made of it, and with a fair linen cloth at 
the time of the Ro OP Eto as. becometh that table ; and 
fo ſtand, ſaving when the holy communion is to be ad- 
Winiſtred, at which time the ſame. ſhall be placed in fo 
good fort within the church or chancel, as thereby the 
miniſter may be more conveniently heard of the communi- 
cants in his prayer and miniſtration, and the communi- 
cants alſo more conveniently and in more number may 
communicate with the faid miniſter, 
Bread and wine 57. By Can. 20. The churchwardens, again the time 
a provioed. 2 oy every communion, ſhall at the charge "of. the pariſh, 
aa with the advice and direction of the miniſter, provide a 
N ſufficient quantity of fine white bread, and of good and 


che alms * the W and other devotions of the people, "I, 
| * n Was 


* — 


| 
wholeſome wine, for the number of communicants that 
ſhall receive there; which wine ſhall be brought to the ; 
communion table, in a clean and ſweet ſtanding pot or ; 
ſtoop of pewter, if not of purer metal. . 
And by the Naubrick The bread and wine for the com- : 
munion ſhall be provided by the curate and churchwardens 7 
at the charges of the pariſh. 
In the cafe of Franklyn and the maſter and brethren of L 
St Crefs : T. 1721. Altho” by the endowment the vicar 8 
was to find the ſacrament wine; yet the court were of 5 
; opinion it ſhould be found by the pariſhioners, according 55 
| | to the canon. Bunb. 79. It had been better to have 8 
| ſaid, according to the rubrick; which is eſtablithed by ie = 
g of parliament. i. 
| And to take away al! ales of Anton and ſuper- 22 
* ſtition, which any perſon hath or might have concerning th 
= : the bread and wine; it ſhall ſuffice that the bread be ſuch ws 
| f as is ufual to be caten, but the beſt and pureſt wheat li 
| bread that conveniently may be gotten. 4 
| . Offentory. S8. In therubrick in the communion ſervice of the 2 Eu. rec 
| 6. it was ordained, that “ whyles the clearkes do ſyng the . 
| ce offertory, ſo many as are diſpoſed, ſhall offer to the 60 4 
4 *< poore mennes boxe, every one accordinge to his habi- Tk 
= „ litie and charitable mynde.” „ 
| And by the prefent rubric Whilſt the ſentences of the 94 
| offertory are in reading, the deacons, churchwardens, of Feel 
| other fit perſon appointed for that purpoſe, ſhall receive £25 
| 


= 
le- 


ae 


have 


y act 
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in a decent baſin to be provided by the pariſh for that E 
urpoſe, and reyerently bring it to the prieſt, who ſhall 
1 preſent and place it upon the holy table. | 

And after divine ſervice is ended, the money given 
at the offertory hall be diſpoſed of to ſuch pious and 
charitable uſes, as the miniſter and churchwardens ſhall 
think fit ; wherein if they diſagree, it Mall be diſpoſed 
of, as the ordinary ſhall appoint. 

9. Rubr. Such ornaments of the church, and of the Habit of the mi- 
miniſters thereof, at all times of their in e ſhall niſter officiating, 
be retained and be in uſe, as were in the church of Eng- 
land by the authority of parliament in the ſecond year of 
- the reign of king Edward the ſixth. 

And by the 1 1 ES of the 2 Ed. 6. it is ordained, that 
upon the day and at the time appointed ſor the miniſtra⸗ ö 
tion of the holy communion, the prieſt that ſhall execute 
the holy miniſtry ſhall put upon him the veſture appointed 
for that miniſtration, that is to ſay, a white albe plain, 
with a veſtment or cope: and where there be many prieſts 
or deacons, there ſo, many ſhall be ready to help the prieſt 
in the miniſtrationz as ſhall be requiſite; and ſhall have 
ups them likewiſe the veſtures appointed for their mi- 
niſtry, that is to ſay, albes with tunacles. 

And whenſoever the biſhop ſhall celebrate the holy 
communion in the church, or execute any other publick 
miniſtration ; ; he ſhall have upon him, beſides his rochet, 

a ſurplice or albe, and a cope or veltment, and alſo his 

paſtoral ſtaff in his hand, or elſe born or holden by his 
chaplain. 

e, . Tranſubſtantiation (or the change of the conſcctation; 
ſubſtance of bread and wine) in the ſupper of the Lord, 

cannot he proved by holy writ; but it is repugnant 4 

the plain words of ſcripture, overthroweth the nature 

of a ſacrament, and hath given occaſion to Deny ſuper- 

ſlitions, : 

And by the ſtatute of the 25 C. 2. c. 2. the declaration 

required as, a qualification for offices is as follows: I 
df, © B. do declare, that there is not any tranſubſtantia- 
te tion in the ſacrament of the Lord's ſupper, or in the 
1 elements of bread and wine, at or after the conſe- 
1 1 thercof by any perſon whatſover.” 
| 1. By Can. 27. No miniſter, when he celebrateth the Pofure of the 
NO? ſhail wittingly adminiſter the ſame to any mmunicants, 
but to ſuch as knee] ; under pain of ſuſpenſion. | 

And y the rubrick at the end of the communipn office: 
Whereas it is ordained | in this office for the adminiſtration 


Ge of 


— 
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of the Lord's ſupper, that the. communicants ſhould re- 
ceive the ſame kneeling (which order is well meant for a 
ſignification of our humble and grateful acknowledgement 
of the benefits of Chriſt therein given to all worthy re- 
ceivers, and for the avoiding of ſuck profanation and diſ- 
order in the holy c:mmunion as might otherwiſe enſue), 
yet leſt the ſame knerling ſhould by any perſons, either 


out of ignorance and infirmity, or out of malice and ob- 


ſtinacy be miſconſtrued and depraved ; it is here declared, 


that thereby no adoration is intended,” or ought to be 
done, either unto the ſacramental bread and wine there 


bodily received, or unto any corporal preſence of Chriſt's 


natural fleſh and blood; for the ſacramental bread and 


wine remain ſtill in their very natural ſubſtaces, and 
therefore may not be adored (for. that were idolatry, to 
be abhorred of all faithful chriſtians); and the natural 


body and blood of our ſaviour Chriſt are in heaven, and not 


here; it being againſt the truth of Chriſt's natural body, 
to be at one time in more places than one. 
12. Art. 30. The cup of the Lord is not tõ be denied 


to the lay people; for both the parts of the Lord's ſacra- 


ment, by Chriſt's ordinance and commandment, 985 to 
be miniſtred to all chriſtian men alike, 
And by the ſtatute of the 1 Ed. 6. c. 1. Foraſmuch as 


it is more agreeable to the firſt inſtitution of the ſaid ſa- 


crament, and more conformable to the common uſe and 
practice of the apoſtles and of the primitive church for 
above 520 years after Chriſt's aſcenſion, that the ſame 
ſhould be adminiſtred under both the kinds of bread and 
wine, than under the form of bread only ; and alſo it is 
more agreeable to the firſt inſtitution of Chriſt, and to 
the uſage of the apoſtles and the primitive chu: ch, that 
the people ſhould receive the ſame with the prieſt, than 


chat the prieſt ſhould receive it alone: it is therefore 


enacted, that the (aid molt ble ſſed ſacrament be commonly 
delivered and miniſtred unto the people, under both the 
kinds, that is to ſay, of bread and wine, except neceſſity 
otherwiſe require. And alſo that the prieſt which ſhall 
miniſter the ſame, ſhall at the leaſt one day before, ex- 
hort all perſons which ſhall be preſent, likewiſe to reſort 
and prepare themſelves to receive the ſame. And when 
the day prefixed cometh, after a godly exhortation by the 
miniſt.r made (wherein ſhall be further exprefled the be- 
nefit and comfort promiſed to them which worthily re- 
ceive the holy ſacrament, and danger and indignation of 
God threatned to them which ſhall preſume to receive the 

ſame 


. 


times in the year, of which eaſter to be one. 


Loꝛd's ſupper. 


ſame unworthily, to the end that every man may try 
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and examine his own conſcience before he hall re- 
ceive the ſame) the ſaid miniſter ſhall not without a 
lawful cauſe deny the ſame to any perſon that will de- 


voutly and humbly deſire it. 
ſ. 7 F 


. Rubr. If any of the knead” and wine remain un- Bread and wine; 


as Ecrated, the curate ſhall have it to his own uſe ; 


Not condemning hereby, 
the uſage of any church” out of the king's dominions. 


remaining. 


but if any remain of that which was conſecrated, it 


ſhall not be carried out of the church, but the prieſt, and 
ſuch other of the communicants as he ſhall then call un- 
- to him, ſhall immediately after the bleſſing, reverently 


eat and drink the ſame. 


14. By a conſtitution of archbiſhop Langton, it is en- Oblations due to 


joined, that no ſacrament ef the church ſhall be denied to any 
one, upon the account of any ſum of money: but if any thing 
hath been accu/tomed to be given ly the pious devotion of the 
faithful, Juſtice ſhall be done thereupon to the churches by the or- 
ainary of the place afterwards. Lind. 278. 


the miniſter. 


Upon the account of any ſum of money] Uſed to be 


paid or taken in the adminiſtration of any of the ſacra- 
ments. Id. 


Hlatb been accuſfemed to be given] That is, of old, and 
for ſo long time as will create a preſcription, altho' at 
firſt given voluntarily; for they who have paid ſo long, 
are preſumed at firſt to have bound themſelves voluntarily 
thereunto. Id. | 


And by the rubrick : Yearly at eaſter, every pariſhi- 


„oner ſhall reckon with the parſon vicar or curate, or his 


or their deputy or deputies ; and pay to'them or him all 
eccleſiaſtical duties, accuſtomably due chen and at that 
time to be paid. 


15. By the ancient canon law, every layman (not prohi- How often in the 
bited by crimes of a heinous nature) was required to com- Yar to be admi- 


municate at leaſt thrice in the year, namely, at eaſter, 
whitſuntide, and chriſtmas ; and the ſecular clergy not 
communicating at thoſe times, were not to be reckoned 
amongſt catholicks. Gib. 387. 

And by the 'rubrick in the book of common prayer; 
Every pariſhioner ſhall communicate at the leaſt thice | 


\ 


And by Can. 21. In every pariſh church and chapel 


where * ale to be adminiſtred, the holy caommu- 


Ce 3 nion 


n it ted. 
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Penalty of de- 


Lord's ſupper. 


nion ſhall be adminiſtred by the parſon yiear of, miniſter, 


ſo often, and at ſuch times, as every pariſhioner may 


communicate at the leaſt thrice in the year, whereof the 
feaſt of eaſter to be one: according as they are appointed 


by the book of common prayer. 


* 4 £ 


And the churchwardens or queſtmen, and their aſh}- 
ants, ſhall mark (as well as the miniſter), whether all ang 
every of the pariſhioners come ſo often every year to the 
holy communion, as the laws and conſtitutions do re- 


ae 28. ER. | 
And ſhall yearly within forty days after eaſter exhibit 


to the biſhop or his chancellor, the names and ſirnames 
#1 4 5 „ ; . 5 ; a ' 3 8 
of all the pariſhioners as well men as women, which be- 


ing of the age of ſixteen years received not the commu - 
nion at eaſter before... Can. 112. | | 


By Can. 24. All deans, wardens, maſters or. heads of 


cathedral and collegiate churches, prebendaries, canons, 


vicars, petty canons, ſinging men, and all others of the 
foundation, ſhall receive the communion four times yearly 


PE | OE „ 

And by Can. 23. In all colleges and halls within both 
the -univerſities, the maſters and ſellows, ſuch eſpecially 
as have any pupils, thall be careful that all their ſaid pu- 
pils, and the reſt that remain among them, do diligently 
frequent publick ſervice and ſermons, and receive. the 
holy communion, which we ordain to be adminiſtred in 
all ſuch colleges and halls, the firſt and ſecond ſunday of 
every month ; requiring all the ſaid maſters fellows and 
ſcholars, and all the reſt of the ſtudents, officers, and all 
other the ſervants, there, ſo to be ordered, that every one 
of them ſhall! communicate four times in the year at the 
leaſt, kneeling reverently and decently upon their knees, 
according to the order of the communion book preſcribed 

in that behalf. | „ 9 Ree 
16. By the 1 Ed. 6. c. 1. Whofoever ſhall deprave 


praving the holy def iſe or contemn the moſt bleſſed ſacrament of the body 


cemmunjon- 


and blood of our ſaviour Jeſus Chriſt, commonly called 
the ſacrament of the altar, and in ſeripture the ſupper 
and table ok the Lord, the communion and partaking of 
the body and blood of Chriſt, in contempt thereof, by 
any contemptuous words, 'or by any words, of depraving 
'deſpiling or reviſing, or whoſoever ſhall adviſedly in an 
other wile contemn deſpiſe or revile the ſaid n oft bleſ- 
fed ſacrantent, contrary to the effe&s and declaration 
aboyeſaid ; {hall ſuber impriſonm nt of his body, agg 
| og make 


5 - - 
> 


r w 
make fine and ranſom at the King's will. And the juſti- 
ces of the peace, or three of them at leaſt, whereof one to 


be of the quorum, ſhall have power to take information 
and accuſation by the oaths of two witneſſes; and after 


| ſuch accuſation or-infotmation ſo had, to inquire by the 


oaths of twelve men; in every their four quarter ſeſſions 
yearly to be holden, of all and ſingular ſuch accuſations 
or informations to be bad or made of any the offences 


aforeſaid ; and upon every ſuch accuſation and informa- 


tion, the offender ſhall be inquired of and indicted before 
the ſaid juſtices, or three of them as aforefaid, of the ſaid 


contempts and offences, by the verdict of twelve men, if 


the matter of the ſaid accuſation and information Thall 
ſeem to the ſaid jury good and true. ſ. 1. 

And the ſaid juſtices, or three of them as aforeſaid, 
before whom any ſuch preſentment information and ac- 
cuſation ſhall be made, ſhall examine the accuſers what 
other witneſſes were by and preſent at the time of the 
committing the offence, and how many others than the 
aceuſers have knowledge thereof; and ſhall have power 
by their diſcretions to dind by recognizance as well the 
ſaid aceuſers, as all ſuch other perſons whom the faid ac- 
cuſers ſhall declare to have knowledge of the offences by 
them preſented and informed, every of them in 51 to the 


king, to appear before the ſaid juſtices before whom the 


offender ſhall be tried at the day of trial and deliverance 
of ſuch offender; f. 2. | 
And the ſaid juſtices, or three of them as aforeſaid, 

ſhall have power to make proceſs againſt every perſon ſo 
indicted, by two capias's and an exigent and by capias 
utlagatum into all the places within this realm; and up- 
on the appearance of the offender, to determine the of- 
fences aforeſaid: And the ſaid juſtices, or three of them 


as aforeſaid, ſhall have power to let any ſuch perſon ſq 


indicted, upon ſufficient fureties by their diſcretion, | to 
bail for their appearance to be tried, ſ. 

Provided, that the faid juſtites at their quarter ſeons 
where any offender ſhall be or ſtand indicted of any of 
the ſaid offences ſhall dire& a writ in the king's name to 
the bithop of the dioceſe wherein the oftence is fuppoſed 
to be committed, willing and requiring the ſaid biſhop 


to be in his own perſon; or by his chancellor, or other his 


ſufficient deputy learned, at the quarter ſeſſions in the 
ſaid county to be holden, when and where the ſaid offen- 


der ſhall be arraigned and tried, appoiniin, to them in the 
5 CTCL ſaid 
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there is no com- 


: 9 | | * ? 
Tordes ſupper. 
ſaid writ the day and place of the ſaid arraignment ; 
which writ ſhall be of this form: “The king, &c. to 


the biſhop of greeting. We command you, 
<< that you, your chancellor, or other your deputy ſuf- 
„ ficiently learned, be with our juſtices aſſigned to keep 
© the peace within our county of ſuch a day, at 
our ſeſſion then and there to be holden, to give coun- 
<< ſel and adviſement to the ſame our juſtices aſſigned to 
keep the peace as aforeſaid, upon the arraignment 
and delivery of the offenders, againſt the form of the 
© ftatute concerning the holy ſacrament of the altar.” 
ſ. 4. | | 1 0g 

Provided, that no perſon ſhall be indicted for any the 


ſaid offences, but within three months next after the of- 
fence committed. ſ. 5. | | E 
And in all trials for ſuch offences before the ſaid juſ- 
tices, the perſon complained of, and arraigned ſhall be 
etimitted to purge or try his innocency, by as many or 
more witneſſes in number, and of as good honeſty and 
credence, as the witneſſes be which depoſed againſt him. 
ſ. 6. f f | 2 
17. Rubr. Upon the ſundays and other holidays (if 
there be no communion) ſhall be ſaid all that is appointed 
at the communion, until the end of the general prayer 
for the whole ſtate of Chriſt's church militant here in 
earth, together with one or more of the collects there 
following; concluding with the bleſſing. | 


. 


1 1 
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Mahometans. 


R Hawkins ſays, it ſeems to be agreed to be a good 
exception to a witneſs, that he is an infidel ; 'that 
15, that be believes neither the old nor new teſtament 
to be the word of God, on one of which our laws require 
the oath ſhould be adminiſtred. 2 Haw. 434. 
Nevertheleſs, infidels in ſome caſes have been admitted 
to give evidence. - | 5 
Thus in the caſe of Omichund and Barker, in the court 
of chancery, a Mahometan was ſworn upon the Koran. 
2 Eg. Caf. Abr. 397. | 8 | 
And MH. 12G. 2. At the council, Dec. 9. 1738. 
Preſent the two chief juſtices, On a complaint of Faceb 
di | Fachina 


| Lamp. 


j 


Pahometans. 
Fachina againſt general Sabine, as governor of Gibraltar; 
Alderaman Ben Monſo, a Moor, was produced as a witneſs, 


and ſworn upon the Koran. Str. 1104. 


Markers: See Church. 


Marriage. 

ONCERN ING marrying again, the former 
huſband or Wife being living; See Tit. Polp⸗ 

Concerning'a man marrying a ſecond wife, the former 
wife being dead; or marrying a widow ; See Tit. Bi⸗ 
geamy. 3 | 

Having firſt premiſed, that the ſtatute of the 26 G. 2. 
ch. 33. which will often occur in the following ſections 
doth not extend to the marriages of the royal family ; nor 
to Scotland; nor to any marriages amongſt the people 
called quakers, or amongſt perſons profeſſing the jewiſh 
religion, where both the parties are quakers or jews re- 
ſpectively; nor to any marriages beyond the ſeas. ſ. 17, 
18. I will treat of the matters contained under this title 


in the following order : 


I. Who may marry. 
II. Of marriage contrafls. 
III. Of banns. 


„ Vs ie. . 


V. When and where to be ſolemnixed; and therein 
of clandeſtine marriages. | | 
VI. Form of ſolemni ation. 
VII. Fee for marriage. 
VIII. Regiſter of marriage. 
IX. Certificate of marriage. 
X. Trial of marriage. 
XI. Divorce. 
XII. Alimony, 
XIII. Elopement. 
| I. Ws 
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DM. Whers Pon is not the . 77 * th n it 
is no marriage, Therefore they who give girls unto 
boys in their infancy, do nothing; - unleſs both parties ſhall con- 


ſent after they come to the age of diſcretion. Therefore we do 


prohibit, that from henceforth no perſons ſhall be joined tage- 
ther, where both or either of the parties ſhall not have arrived 
io the age appointed by #he laws and canons; unleſs ſuch con- 


junction ſhall be A withal, in Is of eee ity, 2th the 


| publick wel are. 


ind 272. 


Itthere. there is nat Ec. ] This conſtitutiom i is taken out 
of the decretals, and was from thence transferred into 
the body of the Engliſh laws, in the council at Weſtmin- 
ſer, in the year 4175. Gibſ. 415. 


Girls unto boys in their infancy] That i is under the | ave 
2 ſeven years. ' Lindw. 272. 


5 nothing] That is, as to the bond of matrimony: 
nor even as to eſpouſals, unleſs after the ſeventh year it 
{hall appear, either by word or deed, that they continue 
in the ſame mind ; for then, from ſuch willingneſs or 
conſent, eſpouſals do begin between them, For if after 
the ſeventh year compleat, | both parties do continue in 
the ſame mind, this i is ſufficient as to eſpouſals. Lindy. 


272. 


Unleſs both parties ſhall conſent after they come to years of 
diſcretion] The time of agreement or diſagreement, when 
they marry within the marriageable years is for the wo- 
man at twelve or after, and for the man at fourteen or 
after; and there needs no new marriage, if they then 
agree, But diſagree they cannot before the ſaid ages; 
and then they may diſagree, and marry again to others 
without any divorce: and if they once after give con- 
ſent, they can never diſagree afterwards, If a man of 
the age of fourteen marry a woman of the age of ten; at 
her age of twelve he may as well diſagree as ſhe may, 
tho' he were at the age of conſent; becauſe in contracts 
of matrimony, either both muſt be bound; or equal elec- 
tion or diſagreement given to both: and 10 on the con- 
trary, if the woman be of the age of conſent, and the 
man under. 1 /. 79. 


| He 
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e 8 by the laws and canons] Which, as to 
eſpouſals (as hath; been ſaid), is the age of ſeven. years, 
when infancy.endeth, both in the one party and in the 
other; and which, as to finiſhing the contract, is the 
age of twelve i in the woman, and of fourteen in the man. 
Lindw. 27 2. 

By the laws of this realm, if a woman during her mi- 
nority be married to a man ſeized of lands or tenements 
in fee ſimple or fee tail, by purchaſe or deſcent, ſhe ſhall 
be endowed of the third part of ſuch lands — tene- 
ments, ſo that ſhe have accompliſhed the age of nine years 
at her huſband's death. Stoinb. Matr. Con. f. 9, 


In caſes of neceſſity] Of which neceſſity the dioceſan, 
without whoſe licence they ought not to contract matri- 
mony, ſhall be the judge. Lindw. 272. 


For the publick welfare] As where two princes conclude 


| a peace, and for the more aſſured confirmation thereof, 


match their children in marriage: This marriage the 
laws do tolerate as lawful, being made upon ſuch. urgent 
cauſe, altho' otherwiſe for divers wants the ſame were 
unlawful. Swind. 1. 7. 

And by the 26 G. 2. c. 33. which layeth ſundry re- 
ſtraints upon marriages, the marriages (as hath been ſaid) 
of the royal family a e excepted, "i 17, 
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2. Matriages that are made contrary to the conſent of Conſent of pa- 
parents, are "pronounced to be invalid both by the canon ente or sar. 


and civil law; and the church did ſometimes anathema- 
tize ſuch as married without the conſent of parents. 


But yet when ſons and daughters arrive at a competent 


age, and are endowed with the uſe of ſtrong reaſon, they 


may of themſelves contract marriage without this con- 
ſent: for it is reaſonable that children ſhould be left at 


liberty in nothing more than in marriage, becauſe their 
future happineſs in this life depends upon it. By the ci- 


vil law indeed, an emancipated ſon might have contract- 
ed marriage without his father's conſent: But a ſon 


under the power of his father, could not do it with- 
out his father's approbation. And as children owe a 
reverential obedience: to their parents, ſons at this day 
under twenty five years of age, and daughters under 
twenty, are, in Holland and other countries governed 
by the civil law, forbidden to marry without their pa- 
rents conſent, But if they exceed the ſaid reſpective 
ages, the bare diſſent of parents, without a ſufficient 
cauſe, is not a legal impediment to hinder them from 
contracting marriage. Ayl. Par. 362. x 
ut 
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Marriage. 
But by the law of England, full age is when a'perſon, 
either male or female, hath attained to the age of twenty 
one years compleat. And accordingly, by the 26 G. 2. 
c. 33. it is enacted as follows; viz. All marriages ſo- 
lemnized by licence, there either of the parties, not being 
a widower or widow, ſhall be under the age of twenty one 
years, which ſhall be had without the conſent of the father of 
ſuch of the parties ſo under age ( if then livine iii had and 


obtained; or if dead, of the guardian or guardians of the per- 
fon of the party ſo under age, lawfully appointed, or one of 


them; and if there ſhall be no ſuch guardian, then of the mo- 
ther, if living and unmarried; or if there be no mother 
living and unmarried, then of a guardian or guardians of 
the perſon appointed by the court of chancery—— ſhall be void. 
ſ. 11. f | A 
But whereas it may happen that the guardian or mother of 
any ſuch party to be married, being ſo under age as aforeſaid, 
may be non compos mentis, or may be in parts beyond the ſeas 
or may be induced unreaſonably and by undue motives to abuſe 
the truſt repoſed in them by refuſing their conſent to _a proper 
marriage; it is therefore enacted, that in caſe any ſuch guar- 
dian or motber, whoſe conſent is made neceſſary as aforejaid, 
Hall be non compos mentis, or beyend ſea, or withhold his or her 
conſent to the marriage of any perſon, ſuch perſon. deſirous to 
marry may apply by petition to the lord chancellor, who may 


proceed upon ſuch petition in a ſummary way ; and if the mar- 


riage propoſed ſhall on examination appear to be proper, he ſhall 
judicially declare the ſame to be ſo, by an order of court; and 
fuch order all be as effeftual, as if ſuch guardian or mother 
had conſented. 1. 12. EY 

And by Can. 62. No miniſter, upon pain of ſuſpenſion 
for three years ipſo facto, ſhall celebrate matrimony be- 
tween any perſons when banns are thrice afked, and no li- 
cence in that reſpect neceflary ; before the parents or go- 
vernors of the parties to be married, being under the age 
of twenty and one years, ſhall either perſonally, or by ſuf- 
ficient teſtimony, ſignify to him their conſents given to 
the ſaid marriage. | 

Purſuant to which canon, about the year 1725, Mr 
Bridgen curate of Shoreditch, London, having married. a 
couple by banns publiſhed in that church, and they ap- 
pearing not to be of age, was articled againſt before the 
chancellor of London (Dr Henchman), and had ſentence 
againſt him as being guilty of a breach of the canon. 
Mir Bridgen, being a man of character, and it appearing 
that he was impoſed upon; the chancellor and biſhop of 


London were willing to have mitigated the penalty. But 
upon 
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upon a conſultation at doctors commons, it was agreed, 


that the.canon having fixed a penalty, without leaving 


any power in the judge to mitigate it; he could only be 
pronounced guilty of a breach of the canon, and muſt 
undergo the penalty of it, Mr Bridgen appealed to the 
arches; whcre, after deliberation, the ſentence was con- 


- firmed. Then he petitioned the archbiſhop of Canter- 
bury for a diſpenſation of the canon : Burt it was agreed by 


all the civilians, that as the father of the young man 
had been at the expence of proſecuting, and Mr Fridg- 
en was Convicted of a breach of the canon, he had a 
right to have lawful puniſhment thereby directed to be 
inflicted. And Mr Bridgen could have no relief, But if 
there nad only been a neceſſary promoter, or an ex officio 
proceſs ; they were of opinion it might be taken off diſ- 
cretionally, as no perſon could be injured by it. 

And the late archdeacon Sharpe, in his viſitation 
charges, is of opinion, that it is the miniſter's duty to be 
himſelf aſſured of the age, or conſent of the parents of 
the parties, before he marries any couple even b 


banns ; otherwiſe he will be guilty of a breach of the 


canon. p. 291. | 

But now by the ſtatute of the 26 G. 2. c. 33. No 
miniſter ſolemnizing marriages between perſons both or 
one of whom ſhall be under the age of twenty one years, 


after banns publiſhed, ſhall be puniſhable by eccleſiaſtical 


cenſures, for ſolemnizing ſuch marriages without conſent 
of paren's or guardians, whoſe conſent is required by 
law, unleſs he ſhall have notice of the diſſent of ſuch 
parent's. or guardians. And in caſe the parents or guar- 
dians or one of them, of either of the parties who ſhall 
be under the age of twenty one years, ſhall openly and 
publickly declare or cauſe to be declared in the church or 
chapel where the banns ſhall be ſo publiſhed, at the time 
of ſuch publication, his difſent to ſuch marriage; ſuch 
publication of banns ſhall be void. ſ. 3 
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3. By the 25 H. 8. c. 22. (which Dr Gibſon ſays is Levitical de- 


repealed by the 28 H. 8. c. 7. /. 3. and by the 1 Mar, Stees. 


el 2. c. I. and which Mr Cay takes notice of as repealed, 
but which Mr Hains inſerts in his edition of the ſta- 
tutes, as being in force and unrepealed) it is enacted as 
follows: Since many inconveniencies have fallen by reaſon of 
marrying within the degrees f marriage prohibited by God's laws, 
that is to ſay, the ſon to marry the mather or the jlrpmother, the 
brother the ſiſter, the father the fan's daughter or his daugh- 


ter's daughter, or the fon te marry the daughter of his father 


proce ea'e 
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procreate and born by his ſtepmother, ar the fon to marry his 
aunt being his father's or mother's ſiſter, or to marry his uncle's 
wife, or the father to marry his ſon's wife, or the brother to 
marry his brother's wife, or any man ts marry his wifes 


daughter or his wife's ſon's daughter or his wife's daughter”s 


daughter or his wife's ſiſter; which marriages, albeit they be 
prohibited by the laws of God, yet nevertheleſs at ſome times 


they have proteeded under colour of diſpenſation by man's power : 


it is enacied, that no perſon ſhall from henceforth marry within 
ks Fees degrees. . 2, 4. 5 
rovided, that this article concerning prohibitions of mar- 
riages within the degrees aforementioned, ſhall always be taken 
and interpreted of ſuch marriages, where marriages were ſo— 
lemnixed, and carnal knowledge was had. 1. 14. | 
And by the 28 H. 8. c. 7. (which is not in Mr Haw- 
kins's nor in Mr Cay's collection, and which Dr Gibſon 
thinketh to be repealed; but which Yaughan and Ventris, 
in the caſe of Harriſon and Burwell hereafter following, 
do ſuppoſe and argue to be unrepealed) it is in like man- 
ner enacted thus: Since many inconventences have fallen, by 
reaſon of the marrying within the degrees of marriage prohi- 
bited by God's law, that is to ſay, the ſon to marry the mother, 
or the flepmother carnally known by his father; the brother the 
fifter ; the father his ſon's daughter, or his daughter's ddughter; 
or the ſon to marry the daughter of his father, precreate and 
born by his ſlepmather ; or the ſon ta marry his aunt, being 
his father's or mother's fer; or to marry his uncle's wife, 
carnally known by his uncle; or the father to marry his ſon's 
wife, carnally known by his ſon; or the brother to marry his 
brother's wife, carnally known by his brother; or any man 
married, and carnally knowing bis wife, to marry his wife's 
daughter, or his wife's ſon's daughter, or his wife's daughter's 
daughter, or his wife's ſiſter, ſ. . | | 
And further to declare the meaning of theſe prohibitions, it 
is to be underſload, that if it chance any man to know .carnally 
any wwoman, that then all and ſingular perſons, being in any 
degree of conſanguinity or affinity as is above written, to 
any of the parties ſo carnally offending, ſhall be deemed 10 
be within the caſes and limits of the ſaid probibitions of mar- 
riages All which marriages, albeit they be prohibited by the 
laws of Ged, yet ſometimes have proceeded under colour of diſ- 
penſations by man's power ; it is enacted, that from henceforth 
no perſon ſhall marry within the degrees afore rehearſed. 1. 
10, II. 1 
And by the 32 H. 8. c. 38. (which was repealed in 

part by the 2 C3 Ed. 6. c. 23. and was repealed in 90 
i d Wnole 
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whole by the 1 @ 2 P. & M. c. 8. / 19. but was again 
revived in part- by the 1 El. c. 1. / 11, 12. and fo left 


as it ſtood upon the 2 & 3 Ed. G. c. 23. ashereafter fol- 


loweth) All ſuch marriages as fhall be contratted between ' 

lawful perſons (as by this act we declare all perſons to be law- h 
ful, that be net prohibited by Ged's law to marry), ſuch mar- 
riages being contract and folemmized in the face. of the church, 


and conſummate with bodily knowledge, or fruit of children or 


child being had therein, between the parties ſo married, ball 
be deemed lawful juft and indiſſaluble; notwithſtanding any 


precontratt not conſummate with bodily knowledge, which either 
of the parties ſo married or both fhall have made, with any 


other perſon, before the time of cantracting that marriage which © 
is folemnized and conſummate, or whereof ſuch fruit is en- 


ſued or may enſue as aforeſaid ; and notwith/tanding any diſ- 
penſation, preſcription, law, or other thing granted or con- 
firmed by att, or otherwiſe ; and no reſervation, or prohibi- 
tion, God's law except, ſhall trouble or impeach any marriage 
without the levitical degrees; and no perſon 'fhall be admitted 
in the ſpiritual court to any proceſs, plea, or allegation to the 
contrary. 5 l Mo . 
And by the 2 & 3 Ed. 6. c. 23. before mentioned, it 
is thus enacted: At concerning precontradis, the ſaid ſtatute 


of the 32 H. 8. c. 38. Hall be repealed, and be of no force or © 


effett, and be reduced to the eflate and erder of the king's eccle- 


ſiaſtical laws of this realm; fo that when any cauſe or contract 


, marriage is pretended to have been made, it ſhall be lawful 


to the fing's eccleſiaſtical judge of that place, to hear and ex- 


amine the ſaid cauſe ; and (having the ſaid contract ſufficiently 
and lawfully proved before him) to give ſentence for matrimony, 


commanding folemnization, cohabitation, conſummation, and 
tractation as becometh man and wife to have, with inflifting * 
all ſuch pains upon the diſobedients and difturbers thereof, as 
before the ſaid flatute he might have done. ſ. 2. V 
Provided, that this act do not extend to make good any of tube 


other cauſes, to the diſſolution or diſannulling of matrimony, 
which be in the ſaid att ſpoken of and diſannulled ; but that 


— 


in all other cauſes and other things therein mentioned, the ſaid 


act? do ſtand in force. ſ. 4. 


The degrees ſpecified in theſe ſtatutes, are particularly | 


ſet forth in the eighteenth chapter of Leviticus ; whereby 


not only degrees of kindred and confanguinity, but de- £ 
grees of affinity and alliance do (hinder matrimony. 


Which lord Coke illuſtrateth in this manner, 


Of 
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procreate and born by his ſiepmother, er th: fon to marry his 
aunt being his father*s or mother's fifter, or to marry his uncle's 
wife, or the father to marry his ſon's wife, or the brother 15 
marry his brother's wife, or any man tc marry his wife's 


daughter or his wife's ſon's daughter or his wife's daughter's 


daughter or his wife's ſiſter; which marriages, albeit they be 
prohibited by the laws of God, yet nevertheleſs at ſome times 
they have-proteeded under colour of diſpenſation by man's porer : 
it is enacted, that no perſon ſhall from benceforth marry within 
1 degrees. ſ. 3, 4. | 1 
Provided, that this article concerning probibitions of mar- 
riages within the degrees aforementioned, ſhall always be taken 
and interpreted of ſuch marriages, where marriages were ſo- 
'lemnized, and carnal knowledge was had. ſ. 14. 
And by the 28 H. 8. c. 7. (which is not in Mr Haw- 
kins's nor in Mr Cay's collection, and which Dr Gilſon 
thinketh to be repealed; but which Vaughan and Ventris, 


in the caſe of Harriſen and Burwell hereafter following, 


do ſuppoſe and argue to be unrepealed) it is in like man- 


ner enacted thus: Since many inconveniences have fallen, by 


reaſon of the marrying within the degrees of marriage probi- 
bited by God's law, that is to ſay, the ſon to marry the mother, 
or the flepmother carnally known by bis father; the brother the 


lier; the father his ſon's daughter, or his daughter's ddughter ; 


or the ſon to marry the daughter of his father, procreate and 
"born by his ſtepmother ; or the ſon to marry his aunt, being 
"bro" father's or mother's fifter ; or to marry his uncle's wiſe, 
curnally known by his uncle; or the father to marry his ſon's 
wife, carnally known by bis ſon; or the brother to marry his 
brother's wife, carnally known by his brother; or any man 
married, and carnally knowing bis wife, to marry his wife's 
daughter, or his wife's ſon's daughter, or his wife's daughter's 
daughter, or bis wife's fifler., ſ. g. 

And further to declare the meaning of theſe prohibitions, it 
is to be underſiood, that if it chance any man to know carnally 


any woman, that then all and ſingular perſons, being in any 


degree of conſanguinity or affinity as is. above written, to 
any of the parties ſo carnally offending, ſhall be deemed 10 


be within the caſes and limits of the ſaid prohivitions of mar- 


Tiages All which marriages, albeit they be probibited by the 
laws of Ged, yet ſometimes have proceeded under colour of diſ- 
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no perſon ſhall marry within the degrees afore rehear 


140, 11. 


And by the 32 H. 8. . 38. (which was repealed in 
part by the 2 & 3 Ed. 6. c. 23. and was repealed in the 
e . e whole 
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whole by the 1 & 2 P. & MH. c. 8. / 19. but was again 
revived in part by the 1 El. c. 1.7. 11, 12. and ſo left 
as it Rood upon the 2 & 3 Ed. 6. c. 23. ashereafter fol- 
Joweth) All ſuch marriages as ſball be contracted between 
lawful perſons (as by this act we declare all perſons to be la. 
ful, that be not prohibited by Ged's law to marry), fuch mar- 
riages being contract and folemnized in the face of the church, 
and conſummate with bodily knowledge, or fruit of children or 
child being had therein, between the parties ſo married, hall 
be deemed lawful juſt and indiſſaluble; notwithſlanding any © 
precontract not conſummate with bodily knowledge, which either 
of the parties ſo married or both ſhall have made, with any 
ether perſon, before the time contracting that marriage which © 
is folemnized and conſummate, or whereof ſuch fruit is en- 
ſued or may enfue as aforeſatd : and notwith/tanding any diſ- 
penſation, preſcription, law, or other thing granted or con- 
firmed by act, or otherwiſe ; and no reſervation, or prohibi- 
tion, God's law except, ſhall trouble or impeach any marriage 
without the levitical degrees; and no perſon 'fhall be admitted 
in the ſþiritual court to any proceſs, plea, or allegation 19 the 
A. | | n IRA 
And by the 2 & 3 E4. 6. c. 23. before mentioned, it 
is thus enacted: As concerning precontracis, the ſaid ſtatute 
of the 32 H. 8. c. 38. Mall be repealed, and be of no force ur 
effett, and be reduced to the eftate and erder of the king's eccle= 
fraftical laws of this realm; fo that when any cauſe or contratt 
F marriage is pretended to have been made, it ſhall be lawful 
to the king's eccleſiaſtical judge of that place, to hear and ex- © 
amine the ſaid cauſe ; and (having the ſaid contract ſufficiently 
and lawfully proved before him) to give ſentence for matrimony, 
Commanding ſolemnization, cohabitation, conſummation, und 
tractation as becometh man and wife to have, with inflicting * © © 
all fuch pains upon the diſabedients and diſturbers thereof, as 
Before the ſaid flatutt he might have done, ſ. 2A. 
Prouided, that this ac do not extend to make good any of the © 
other cauſes, to the diſſolution or diſannulling 4 matrimony, 
which be in the ſaid att ſpoken of and diſannulled; but that 
in all other cauſes and other things therein mentioned, 'the ſaid l 
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aft de ſtand in forte. ſ. 4. „ el 
The degrees ſpecified in theſe ſtatutes, are particularly | 

ſet forth in the eighteenth chapter of Leviticus ; whereby © 
not only degrees of kindred and confanguinity, but de: 

| r. of affinity and alliance do hindert matrimony. 1 
Which lord Coke illuſtrateth in this mann enk 


n Ar. 7 
df - i AY ** n 
P " 3 4 
1338 
. G fa 


Of 


, 
eee, 8 Be 
a F 

3 ER. 
r 
F 


400 | S arxia * 


or the man's 3 | 


| Degrees of Lindred and conſan Degree of: affinity or alliance pro- 
guinity. prohibited. © No 7+. hibited. 
| A man may not marry nis 1 Aman may not hs his 
. Mother. a "OOF 8 Father's wife. 
Father's ſiſter. Uncle's wife, ; 
Mother's ſiſter. | Father's wife's FX 30k 
C n | Brother's wife. 4 


Daughter. x Wife's ſiſter. 
Daughter of of his _ or daughter, Son's wife or wife's daughter, 
0 | 1 Daughter of his wife's ſon or 
daughter. EEO 


” 


» 


ot doe woman's part. 


A woman may not marry her A woman may not 1 her 


Taker oo | Mother” 8 hand, 

Father's brother. . Aunt's huſband. 

Mother's brother. Siſter's huſband. 
Brother. Huſband's brother. 

Son. Son of her huſband's ſon or Werd 


Son of her an. * . 
And „ hereunto a table w was ſet forth, in che your I 1563 as 
followeth : : 3 . 


An admonition to all bak as ſhall intend hereafter to enter the ſtate 
of matrimony godly and agreeable to the laws: 

Firſt, That they contract not with ſuch perſons a as be e 
expreſſed, nor with any of like degree, againſt the law of God, and 


the laws of the realm. 
Secondly, That they. make no ſecret contradts, without conſent 


and counſel of their parents or elders, under whoſe authority they be, 
contrary to God's laws, and man's ordinances. 

Thirdly, That they contract not anew with any other, upon di- 
vorce and ſeparation made * judge for a time, the ys yet 


ſtanding to the ORs 


A man 


Or 


* 


Primus gradus in Me reQa 


A man may not marry his 


Secundus gradus in linea 
| recta elcendente, 

e e e rs ha 
45 7 pits, „„ 
An. oſocrus, vel fer magna. 

Secundus gradus inæqualis 


in linea tranſyerſali aſcen- 


dente, 
Conf. "25k | 
An. Patrui relifta. © 2 2 


2 Avunculi religna,” W 
| Anita uv, t. FA N 
Matertera uxorit. . 


| aſcendente, | 2 
Conf.” Mater, WS | 
Afin. Noverca. 5 
H. Socrus. 
Primus gradus, in les a tell 
YVES. 4s 
aafibe. 4 5 
ns 8 of 
* Nurus. M5 \ 


Primus gradus ae 


Affin. Sorbr Ubi 

An. Fratris Wise 
Secundus gradus in lines 

ke rects deſcendente, | | 

"On £ Neptic ex fil. | 

Conſ. Neptis ex fili. 

An. Pronurus, i. reliia pu ex 


fin. Pronurus, i. relifia. mepotis ex 
- fila. 


4 . Privigni filia. $50 


jm. Privigns filia, . 


Vox. II. Dd 


14 Pate RE 5 


linea Fanſverfalt, e 


18 Brother's wife. 


- 7 
39 7 rr 
* A bet 4 

_— 
q Ip 2 87171 N 
2 2 43 * #4 in — 


r its, # * - 
pens nt 4 


„ Xs ® 


I Geb 8 
2 Grandfather's wife. 
3 Wife's grandmother, 


r 9 Y %* &'> 
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4 Father's ſiſter, 

5 Mother's ſiſter. + 

6 Father's brother's wife, 

7 Mother's brother's wife, 
8 Wife's father?s:ſifter.. 


9 Wiſe's mother's ſiſter, 


10 Mother. . "Rs e 
11 Stepmother. . ” 
12 Wife's mottir, Lot 


14 Wite' s daughter, 
15 Son's wife. 


16 Siſter. 
19 Wife's ſiſter. 


19 Son's daughter. 
20 Daughter's daughter. 
21 Son's ſon's wife. 


22 Daughter's ſon's 3 


23 Wife's ſon's daughter 
24 Wife's daughter's daughter. 


Secundus 
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Secundus gradus inzqualis 
in linea tranſverſali de- 
ſcendente, 776 CUENL TON FAY FECT 2 


' Conſ. Neptis ex fratre. 

Conf. Neptis ex ſorore. 
An. Nepotis ex fratre 1 relicta. , 
_ Nepotis ex ſarorg lers. . 
n. Neptis uxoris ix Fatre..., 


ſin. Neptis uxoris ex Jer. $1 


A. woman may not marry with the + | als 

. "0 | Secundus gradus in lines 

waſte} * 48 No a recta aſcendente, n 
1 Grandfathdroc> 1d 4 21 3 Conf. Auus. A nM 
2 Grandmother's Par | Afin. Avie reliflus. . 


J 
3 Huſband's: grandfather. -'// 2 Afin. Proſocer, vel. ſocer ee 1 
2 


4% *>-þ . e n FI, 
. = 4424 iin 4 41 3 
9 k : 1 


 cengente, 8 


4 Father's s brother. he Nl Conf. Patruns. 
Mother's brother. 3 Conſ. Avunculus. 
Father's fi er s huſband, 


7 Mother's ſiſter's huſband. 5 n. Matertere relitius. | 
8 Huſband's father's brother. = * Patriths that iti. 
'g Huſband's mother's brother. [fin. Avwititic mariti. 
+ 0, reiner er Primustgradus in linea rea 
8 nb 397 21 | ; alcendantys n 
x6; Father) ß w ingtd pr Conf. Pater. aw nv 
11 Stepfather. Ain. Vitricus. b tg. zum 
12 Huſband's father. Afi. Socer. 4, . 
. rimus gradus in linea recte 
Vaſt og V7 rg deferens. "Sh 
ff. tg „NAmꝗE»—QH. oo 
14 Huſband's = An. Privig 5 ee 
15 Daughter” s huſband, An. Geer, 1 
| | Re hes pet Primus gradus '#qualis in 
er linea tranſverſali, .\ WY 
16 Beth Conf. Fra r. * 
17 . t , —AEL—I ! 
18 Siſter's huſband. An. Sororis relictus. 
Mun ier et ; Secundus gradus in linca 
| 3 recte deſcendente, 
Son's fon." Uienſ. Nepos ar fle 


26 N ſon ee 


55 5 


Conſ. Nepas ex filia. 


42 


Sk 


25 Brother's danger, 17558 
26 Siſter's daughter. 8 
27 Brother's ſon's wife ts 
28 Sifter's ſon's wife. | 
29 Wife's brother's e 
30 Wife's fiſter 8 N . 


Ain. Arlitæ Teliffus. © J 


o — * 


Secundus grad us inzqualis 
"Pas nap SIDES, tranſverſali af. 


> Son's 
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«my T9 2 £4 7% 460. | 
22 Daughter's daughter 8 huſband. Hu. rogener, 4. relictus _ ex 
| M 


23 Huſband's ſon's ſon. An. Privigai Mins. 


24 Huſband's daughter's ſon. An. Privignæ filius. 


Secundus gridus inzqualis 


Sel in linea tranſverſali de- 
c enen 103 * ſcendente, 
25 Brother's fold 5 +. - Conf,” Nepos ex fratre. 
-26 Siſter's ſon. © ws Conf. Nepos ex ſorore. 
Brother's daughter's huſband. „ eptis ex fratre relifus. 
200 ' Siſter's daughter's huſband, n. Neptis ex forore relictus. 
8 Huſband's brother“ s ſon. An. Leviri filius, i. nepos N 
Fa. ex fratre. 
20 Huſband's fter's ſon. Ae. Gloris' filius,” i. nepos mariti 
e 84 "os Here | 


5 t ke is to be — chat t thoſe . which be in the 
-gire& line aſcendetits and deſcendent, cannot marry toge- 
ther altho' they be never ſo far aſunder in degree. 

2. It is to be noted, that conſanguinity and affinity 
* tting and diſſolving matrimony) i is contracted as well in 

em and by them which be of kindred by the one ſide, 
"as in and 8 them which be of kindred by both ſides. 
zz: Item, that by the laws, conſanguinity and affinity 
(letting and diſſolving matrimony) is contracted as well a 
by unlawful company of man or woman, as by: lawful 
marriage. | 
4. Item, in 3 between perſons doubefs], 
which be not expreſſed in this table, it is moſt ſure firſt 
to conſult with men learned in the laws, to underſtand 
what is lawful, what is honeſt and expedient, before the 
finiſhing of their contracts. 
F. Item, that no pat ſon vicar or curate ſhall ſolemnize 
matrimony out of his or their cure or pariſh church or 
chapel, and ſhall not ſolemnize the ſame in private houſes, 
nor lawleſs or exempt churches, under the pains of the 
law forbidding the ſame ; and that the curate have their 
certificates, when the parties dwell in divers pariſhes. _ 

6. Item, the banns of matrimony ought to be openly 
pronounced! in the church by the miniſter, three ſeveral 
ſundays or feſtival days; to the intent that who will and 
"can alledge any impediment, may be heard, and that ſtay 
may be made till further trial, if any exception be ye 
there en by. upon ſufficient caution. 
| od ns : Jedia, 


21 Son's daughter” 8 huſband. | . Progener, i. reliive 4 5 r 
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3 tures, if he be u 


4 wo- ſome of the, ſaid 


pariſb. 


Wottilze. 


* Who ſhall maliciouſly object a frivolous i im- 
nt againſt a lawful matrimony, to diſturb the ſame, 
is on ject to the pains of the law. 


$ deem, Who ſhall preſume to contract in the 3 
2 (tho” he do it ignorantly) beſides that the fruit 


of ſuch copulation may be judged unlawful, is alſo pu- 
niſbable at the ordinary's diſcretion. 

-0. Item, If any miniſter ſhall conjoin any ſuch, or 
1 be preſent at ſuch contracts making, he ought to be 
ſuſpended from his miniſtry for three yearks and- oerwiſc 
are puniſhed according to the laws.' 

10. Item, It is further ordained, that no parldir vicar 
or curate do preach treat or expound, of his own. volun- 
taty ibvention, any matter of controverſy in the ſerip- 
er the degree of a niuſter offarts, ex- 
cept he be licenſed by his ordinary thereunto, but only 
for the inſtruction of the people, read the homilies e 


ſet forth, and ſuch other form of doctrine as Thall be 

_ hereafter by authority! publiſhed ;. 
or alter any thing in the church, or uſe, any old rite or 
1 8 which ebe not ſet forth by Eres authbrity. 


and ſhall not innoväte 


11451 


*1þ 
5 Bo. much neee tha table 7 1 e h by 


© reaſon, of the canon here next following it bath been 
* | thought, requiſite to ne intite, together: with the pre- 


he ſubſequent" obſervations; al- 
ſervations (as particularly that 
concerning the pattication of banns on feſtival «than 


ious admoaitions an 


n abrogated. 


By which cangn ig a6 is ordained, that. ne ſly fall. ay 


1 gend the degrees. prohibited by the laws , Gd, and ex- 


- prefſed in a table ſet fotth by authority in the year. of our Lord 
15633 and all marriages ſo made and-comtratied ſhall be ad- 
d. ince/tuous and unlawful, and conſequently ſhall be  dij- 
med as void from the beginning, and Ihe parties ſe marriel 
Hall by courſe of law be ſeparated. Aud the aforeſaid table 
hall be in every church publickly ſet up, at the charge of the 
Can. 99, 
Before the 7% ſtatute of the 32 H. 8. c. 38. other 
prohibitions than God's law admitteth, were invented by 
the court of Rome; the diſpenſation whereof they. al- 


ways reſerved to themſelves: as for inſtance, in kindred 
and affinity between couſin germans, and ſo to the fourth 
degree: as al ſo, carnal knowledge of any of the ſame kin 


or affinity before ia ſuch outward, degrees. But naw: by 
* all 8 are declatꝭd to be law ful to contract 
| matrimony, 


Marriage. 


matrimony, that be not prohibited by God's law to mar- 
ry; and that no reſervation” or prohibition (God's law 
excepted) ſhall trouble or impeach any marriage without 
the levitical degrees. So as, without queſtion, the ſon 
of the father by another wife, and the daughter of the 
mother by another hüuſband, and fo on the contrary, may 
r 

For the better underſtanding of which prohibitions, 
together with the grounds and limitations of them ; it 
may not be improper to mention ſome ſpecial rules, 


which have been laid down for that end, both by-lawyers 
and divines, As R | 


Firſt, that marriages in the aſcending and deſcending 
line, that is, of children with their father, grandfather, 
mother, grandmother, and fo upwards, are prohibited 
without limit; becauſe they are the cauſe (immediate or 
mediate) of their being; and it is ditectly repugnant to 


the order of their nature, which hath aſſigned ſeveral du- 


ties and offices, eſſential to each, that would thereby be 
inverted and overthrown. A parent cannot obey a child ; 


and therefore it is unnatural, that a parent ſhould be wife 


to àa child; a parent, as a parent, hath a natural right to 
command and correct a child; and that a child, as huf- 
band, ſhould command and correct the ſame patent, is 
Unnatural. To which we may add, the inconſiſtency, 
abſurdity, and monſtrouſneſs of the relations to be begor- 
ten, if ſuch prohibition were not abſolute and unlimited. 
The ſon or daughter, for inftance, born of the mother, 
and begotten by the ſon; conſidered as born of the mo- 
ther, would be a brother or ſiſter to the father; but as. 
begotren by him, would be a fon or daughter. So- the 
ue procteate upon the grandmother ; as, born of the 
ee will be uncles or aunts to the father; but 
is begot by the ſon, they will be ſons or daughters 
to him, and this in the firſt degrees of kindred. "Gif. 
12. C 
$ Further, there ate ſeveral degrees, which altho' not 
expreſsly named in the levitical law, are yet prohibited by 
that, and by the ſtatute of the 32 H. 8. c. 38. by paril 


of reaſon. Which is thus illuſtrated in the 'reformatio l- 
zum: This in the levitical degrees is to be opſerved, 


that all the degrees by name are not exprefly ſet down; 
for the Holy Ghoft there did only declare plainly andclear- 


ly ſuch degrees, from whence the reft might evidently be 


deduced. As, for example, where it is prohibited that 
the ſon ſhall not marry his mother, it felloweth alſo, * 
11 14 OED © £933 . 
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the daughter ſhall not marry her father. And by injoin- $f 
ing that a woman ſhall not marry her father's brother; | 15 
the like reaſon reguireth that ſhe ſhall not marry ber mo- 3 
ther's brother. To which the ſame book adds two par- be 
ticular. rules, for our direction in this matter: 1. That 5 
the degrees which are laid down as to men, will hold * 
egqually as to women in the fame proximity, 2. That 7 
the huſband and wife are but one fleſh; ſo that he who * 
is related to the one by conſanguinity, is related to the Py 
other by affinity in the ſame degree,  Gib/ 412. 1 
"NY Upon the foregoing rule, from parity.of reaſon (which Te: 
js alſo acknowledged and laid down by the books of com- 35 
mon law) reſts the prohibition againſt marrying a wife's : 
ſiſter; which is well expreſied by biſhop Ferwel in his | 1 
printed letter upon that point ; „ Albeit (ſays he) I be I G 
c not forbidden by plain words, to marry my wife's bas 
e ſiſter; yet I am forbidden ſo to do by other words, — 
„ which by expoſition are plain enough. For when God $2 
% commands me that I ſhall not marry. my brother's nA 
sc wife, it follows directly by the ſame, that he forbids 2 
„ me to marry my wife's ſiſter. For between one man F 7 
e and two ſiſters, and one woman and two brothers, is 5 


% like analogy or proportion.“ And when this point of 1 
marrying the wife's ſiſter, came under conſideration in the | 
court of king's bench, M. 25 C. 2. in the caſe of Hill &4 
and Good, tho it was alledged, that the precept prima 


-* facie ſeemed to be only againſt having two ſiſters at the 25 
"ſame time, and prohibition to the ſpiritual court was Bre 
granted; yet in the Trinity term next following, after hear- Wy 
"ing civilians: they granted a conſultation, as in a matter af 
within the ſtatute of the 32 H. 8. tho” the former ſtatute ox 
of the 28 H. 8. bad never been revived, which yet it pf 
n was; and there, as jn the ſtatute of the 25 H. 8. * 8 
the wife's ſiſter is expreſly prohibited. Gib/, 412. Vaugb. 2 

02. 3 Keb. 166. is a 2 
Upon the like parity of reaſon, in the caſe of Mortiiy 2 


and Watkinſon, a conſultation was granted, where one had 

married the N of the ſiſter of his former wiſe; 

Which (as Sir John King laid the argument) is the {ame * 
degree of proximity, as the nephew's marrying his fa- 2. 


ther's brother's Wife; and this being expressly prohibit- 21 
ed, the other by parity of reaſon is ſo likewiſe; as it had © 7 
been declared E. 16 Fr in Rennington's caſe, before the mA 
| .þigh commiſſioners. Which point was again argued 7. 9 
. . An, in the caſe of Snowling and Nur ſey, and conſulta- ay 


tion granted as before, notwithſtanding the caſe of R/cb- 


* 
474 
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e mentioned by lord Co 6, 1 Inſt. 235 in which 
it. Was hrt determined not to be within the levitical de- 
grees, and prohibition. granted; but a conſultation being 
warded on debate two years after, that caſe is ſaid to have 


een ex punged out of the firlt, Inſtitute, by order of the 
ing and council. And this was the yery point in which 
(preſently, after the making of the act) lord Cromwell de- 
kred a dilpenſation for one Malley, who was contrated 
to his ſiſter's daughter of bis late wife; but the archbi- 
ſhop denied it as contrary to the law of God, and gave for 
reaſon, that as ſeyeral perſons are prohibited, which are 
not expreſſed, hut underſtood by like prohibition in equal 
degree; ſo in this caſe, it being expreſſed that the ne- 
phew ſhall not marry his uncle's wife, it is implied, that 


the niece, ſhall not be married to the aunt's huſband, 
| 1 412, 413. ee 


uch leſs can it be doubted, whether the like rule 
concerning parity of reaſon, doth not forbid the uncle to 
matry his niece, which tho' not exprefsly forbidden, is 
virtually prohibited in the precept, that forbids the ne- 
phew to marry the aunt nor is, it of moment to al- 
ledge, that the firſt is a more favourable caſe, as the na- 
tural ſupęriority is preſerved; ſince the parity of degree 
which is the proper rule of Judging, is the very ſame, 
F bl. 41 K f Fes - bg 8 5 | 
5 where in the caſe of Harri/en and Burwell, T. 20 C. 
2. in the ſpiritual court, one bad married the wife of his 
great uncle, this was declared, not to be within the Teyi- 
tical degrees; and accordingly, after, the opinion of all 
the judges taken by the king's ſpecial command, a prohi- 
bition was granted. Gib/. auß. ENTITY 
By the cial law, firſt. couſins are allowed to marry ; 
but by the canon law, both firſt and ſecond couſins {in 
order to make diſpenſations more frequent and neceſſary) 
are prohibited. Therefore when it is vulgarly ſaid that 
firſt. couſins may marry, but ſecond couſins cannot 3 pro- 
bably this aroſe by confounding theſe two laws; for fcſt 
—_ may marfy by the civil Jaw, and ſecond cou- 
fins, cannot by the canon law. Mood Civ, L. 118, 119. 
„ oats ht i So 
But now, by the aforeſaid ſtatute of the 32 H. 8. 
£. 38. it is clear, that both firſt and ſecond coufins may 
marry. 2 i res 6 
© The kindred of the huſband. are not of affinity to the 
kindred of the wife; and thereiwe the hy ſband's brother 
may marry the wife's well as itte nan ata 
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by a former wife may marry the wife's daughter by a for- 
mer huſband.” The affinity is terminated in the huſband 
himſelf from the wife's kindred, and in the wife herſelf 
from the huſband's kindred, Fd Civ. L. 1 7-4 

H. 7 W. Hains and, Jepheart. A day was appointed 
to hear counſel, why a prohibition ſnoald not be granted 
to the ſpiritual court of Worceſtet, to ſtay a ſuit againſt 
Heins for marrying with the baſtard daughfer of his fitter 
And it was argued. for the pfohibition, that this is not 
prohibited by any, Jaw, for there is neither affinity nor 
conſanguinity, ' for à baſtard is lit filius. On the con- 
frary it was urged, that the leviticaf law. is a4 proximum 


Flint non accedat; that the jews made no difference, 
as to marriage, between baſtards and others; that tho' 


aſtards are deprived of certain privileges by particular 
laws, yet the fame reaſon prohibits chem from marriage 
as others: And by this rule a man might marry his own 
baſtard; which "Joubtleſs could not be allowed. And 
the court inclined not to grant a prohibition; but the 
cauſe was adjourned, and it appears not What became of 
it. L. Raym. 68. 5 Mod. 168. Gig 413. 
In the caſe of Ellerton and Gaſtrel; where Ellerton had 
married the daughter of the ſiſter of his former wife, this 
Was declared to be within the prohibition of the levitical 
degrees. Gihſ. 412. Gomyns. 318. | | 
If a man marry one within the degrees prohibited, the 
ifſue between them is not by the common law a baſtard, 
neil there be a divorce ; for by that law, the marriage is 
till „ Do Rn Tt 0 
They which be dumb, and cannot ſpeak, may con- 
tract mattimony by ſigns; which marriage is lawful and 
available to all intents. Stoinb. Matr. Con. (. 15. 
5. Formerly, it was adjudged, that the ifſue of an idiot 
was. legitimate, and conſequently that his marriage was 
valid. 1. Rolfs Ar. 357. But By later reſolutions it hath 
been determined otherwiſe, becauſe conſent is abſolutely 
xe alf to marriage, and idiots are not capable of conſent- 
705 dc any Pig "So alfo of a lunatic, unleſs the mar- 
riage Was in a Tucid interval: But as it may be difficult to 
prove the exact ftate'of the partys mind at the actual cele- 
n of the nuptials, therefore the ſtatute 15 G. 2. c. 


* 


1 he! | 55. 
Fatty provided, that the marriage of Tunatics and perfons 


under phrenzies (if found lunatics under a commiſſion, or 
committed to the care of truſtees by any act of parliament) 
before they are declared of ſound mind by the lord chan- 
cellor or the majority of ſuch truſtees, ſhall be totally void. 
1 Black, 439+ 4 . = . 2728 . 5 . 
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6. By the ancient law of England, if any chriſtian jews. 
man did marry with a woman that was a jew or a chriſ- 
tian woman did marry with a jew ; it was felony, and. 
the Prey ſo offending ſhould be burnt alive. 3 Inft. 


"Phe: aithor of Fleta ſaith, that ſuch dense ſhould 

4 buried alive. Fleta, 54. 
But where both parties are jews, they are allowed to 
marry; and are not under the reſtraints (as was before 
obſerved) of the ſtatute of the 26 G. 2. c. 33. | 
. By the civil law, the woman is forbidden to marry Widows, 
again, within the year (as it is called) of mourning, un- 
leſs there is a ſpecial diſpenſation from the prince; by 
reaſon of the uncertainty to which huſband the iſſue may 
belong, and becauſe a reverential mourning and pious re- 
gard to the memory of her deceaſed huſband is in decency 
expected. Wind Civ. L. 124. 2 Domat. 126. 

And lord Coke ſays; for the avoiding of ſuch like i in- 
conveniencies, this was the law before the conqueſt 
Let every widow continue unmarried for twelve months; 
and if he ſhall marry, let her loſe her dower. 1 Inf. 8. 

But the divine and the canon law leave no ſuch in- 
junctions. M bad. Civ. L. 122. 

Alſo by the common law of England, 2 widow is wet 
prohibited from wo bn, at any time after her huſband” 8 
death. 

8. Langton. Perſons beneficed or in holy orders fall Pre-. 
not preſume to keep concubines publickly in their houſes, 
nor elſewhere ſhall have publick acceſs to them with 
ſcandal. If the concubines, after publick admonition, 
ſhall not depart ; they ſhall be expelled from the churches 
which they ſhall fo preſume to defame, and they ſhall not 
be admitted to the ſacraments. And if they ſtill perſiſt, 
let them be excommunicated, and the ſecular arm be "At 
voked againft them. And the clerks, after canonical 
admonition, ſhall be deprived of their office and benefit, 
Lind. 125. 

Langton. If clergymen leave ought by their wills to 
concubines, it ſhall go to the church. Lind, 166.” 
Meiberſbead. Clergymen under the office of ſubdeacon 
may keep their wives; but ſubdeacons or above ſhall 
leave their women whether fuck women do conſent to it | 
or not, Lind. 128. 

Otbo. Clergymen who publickly keep concubiges ſhail 
pur them away, on pain of ſufpenſion from their office 
ang benefice. | Athen. 41. 
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* , Othobon. .,, None, thall let houſes to clerks who keep 


concubines. Athen. 92. 6 | EX 
By the 1 H. 7. g. 4. It ſhall, be lawful to all archbi— 5 
ſhops biſhops and other ordinaries having epiſcopal juriſ- 75 
diction, to puniſh and chaſtiſe prieſts clerks and religious lo 
men, being within the bounds of their juriſdition, a5 ſhall 70 
be convicted before them by examination and other lawful 4 
proof requiſite by the law of the church, of advoutry, 5 
fornication, inceſt, or any other fleſhly incontinency, by xt 
.. committing them to ward and priſon, there to abide for i 


| ſuch time as ſhall be thought: to -their difcretious, conve- 
nient for the quality and quantity of their treſpaſs, , du 


2 By the 31 H. 8. c. 14, (which was altered by the 32 5 
H. 8. c 10. here next following, and which was final] 55 
repealed by the 1 £4. 6. c. 12.) it was enacled as follow- $Y 
eth: A prieft keeping company with a wife, to the evi] 
example of other perſons ; ſhall be guilty of felony, as BY 
ſhall alſo the woman, And if any prieſt thall keep a con- 5 
cubine, to the evil example of other perſons ; he ſhall for- 2 
feit his goods and ſpiritual promotions, and be impriſoned 5 
during the King's pleaſure: and if he ſhall again offend, ; 
he ſhall be guilty of felony. . And the women ſhall have 5 


like puniſhment as the prieſts. 


* 


By the 32 H. 8. c. 10. (which is repealed as to wives th 
by the 2 & 3 Ed. 6. c. 21. here next 10g but con- f 
tinues in its force as to concubines :) The penalties. of the 
_ "aforeſaid ſtatute of the 31 H. 8. are mitigated; and for 
oth offences. alike, the prieſt ſhall en) forfeit (as it is 85 

there expreſſed) for the firſt offence all his goods and ſpi- | 


ritual promotions, except one; for. the ſecond, offence, Ve 
all his goods, and alſo during his life all the profits of his $i: 


lands and of his ſpiritual promotions; and for the third of- Ge 
fence, all his goods, and alſo during his life all the pro- 


fits of his lands and of his ſpiritual promotions, and be im- 18 
priſoned during life. And the woman offending, if ſhe 475 
4; unmarried, ſhall for the firſt offence fotleit all her 2 
oods ; for the ſecond offence, all her goods and half the . 
Iſſue of her lands during life; for the third offence, all I” 
her goods and the iſſues of all her lands during life, and by 15 
impriſonment during life : if ſhe be married, ſhe ſhall N 
for the firſt offence be impriſoned for all the term of her 
ie it the king's: will and pleaſure... LE es 
By the, 2 C 3 Ed. b. c. 21. (Which was repealed by 8 
the 1 Mar. fe,. 2. c. 2. and revived by the 1 J. c. 25.) 2 
All and every law and laws poſitive, canons, conſtitu- fam 
tions, and ordinances, heretofore made by authority of 55 
I man FILE 


1 Marriage. 


man only, which do prohibit or forbid marriage to any 
eccleſiaſtical or ſpiritual perſon or rede of what eſtate 
condition or degree they be, or by what name or names 
ſoever they be called, Which uy d's law may, lawfully 
marry, in all and every article branch and ſentence con- 
cerning only the prohibition for the marriage off the > 
ſons aforeſaid, ſhall be utterly void and of none effect. 
And by the 5 £9 6 Ed. 6. c. 12. (which alſo was re- 
pealed by the 1 Mar. 3 Eq revived by the 
e The matrimony of all and every prieſt and 
other eccleſiaſtical and ſpiritual perſon, which ſhall be 
duly had celebrated and made; ſhall be adjudged deamed 

and taken for true and lawful matrimony, to all intents 
conſtructions and purpoſes. s 

Note, that by theſe ancient canons, concubinage ſeem- 
eth to have been partly connived at; only the publick 
avowance, thereof was diſcouraged. And by the afore- 
ſaid ſtatute of the 31 H. 8. marriage, of the two, is eſ- 


teemed the greater offence ; and by the 32 H. 8. both 


offences are rendered equal: the penalties of which latter 


ſtatute (as was obſerved) do ſtill continue in force with _ 


reſpect to concubinage, altho' by the 2 & 3. Ed. G. they 
are abrogated as to marriage. And by the 5 & 6 £4. 6. 
the clergy, as to the point of matrimony, are put upon 
the ſame footing with all other perſons. 0 queen Mary's 
time, king Edward's laws being repealed, the clergy were 
again brought under the ſevere laws of king Fleury 8. 
and ſo continued during all that reign, and (which, i is re- 
markable) during alſo the whole reign of queen Elizabeth. 
Yet nevertheleſs. the thirty nine articles were paſſed. in 
convocation and confirmed by the royal authority in, the 
fifth year of that queen, in the year of our Lord 1562; 


and ratified anew by her in the year 1571. The thirty 


ſecond of which articles is as follows: 


.- Biſhops, priefts, and deacons, are not commanded by Cad. 


law, either to vow the eftate of V ſingle life, or ta abſtain from 
marriage; therefore. it is lawful for them, as for all other 
chriſtian men, to marry at their own diſcretion, as they Hall 
judge the ſame to ſerve. better 4 gedline . 

Which perhaps may be accounted for ſrom this; that 
queen Elizabeth was always averſe from the parliament's 


interfering in ecclefiaſtical affairs; and thercfore might 


think that her ſole allowance and ratification of this 
amoneſt the other articles of religion) would be ſufficient 
in this matter, without expreſsly repealing the ſtatute of 


queen Mary, Or perhaps, in order to have the clergy 


more 
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Six clerks in 
Chancery. 


Doctors of the 
civil law, 


Marriage. 


more dependent, ſhe might be Willing that this matter 
ſhould continue doubtful. However by tht Natute of the 
1. J. 6-25. all foundation fur any further "queſtion is 
taken away,; which expteſsly revives the afbre faid ſtatutes 
ol AA. 6. and ſo the law hath continued ever ſince. 

- 4:9. By the 14 C15 H. 8. c. 8. Whereas of old time 


accuſtomed hath been uſed in the high court of chancery, 


that all manner of clerks and minifters of the fame court, 
writing to the great ſeal, ſhould be unmarried (except 
only the olerk of the crown) ſo that as well the curſitors 
and other clerks, as the ſix clerks of the ſaid chancery 
were by the ſame cuſtom reſtrained from marriage, where- 


by all thoſe that contrary to the ſame did marry were no. 


longer ſuffered to write in the faid chancery, not only to 
their * hindrance, loſing thereby the benefit of their 
long ſtudy and tedioüs labours and pains of youth taken 
in the ſaĩd court, but alſo to the great decay of the true 


coutſe of the faid court; and foraſmuch as now the faid 


_ cuſtom” taketh no place nor ufage, but only in the office 


of the faid ſix clerks, but that it is permitted for mainte- 
nance of the ſaid courſe, that as well the ſaid curſitors as 
the other clerks aforeſaid may and do take wives, and 
marry at their liberty, after the laws of holy church and 
of long time have ſo done, without interruption or let of 
any perſon : therefore in confideration of the premiſſcs, 
and for that the faid cuſtom is not grounded upon any 


lay, it is enacted, that all perſons who ſhall be in the 


office of the fix clerks of the chancery, may take wives 
id marry at their liberty, after the laws of holy church; 


4 


and ſhall hold their offices notwithſtanding in as amplc 


manner as if they had never been married, © —__ 


. 


10. By the 37 H. 8. c. 17. (which was repealed by 


the 1 & 2 P. & MH. c. 8. , 27. and revived by the 1 El. 
2 ig. All perſons, as well lay as thoſe that be 
married, being doctors of the civil law, lawfully create 
and made in any univerſity, who ſhall be conſtituted 
chancellor, vicar general, commiſſary, official, fcribe or 
regiſter, may lawfully execute and exerciſe all manner of 
uriſdiction, commonly called eccleſiaſtical juriſdiction, 
and all cenſures and coertions appertaining or in any wiſe 


belonging to the ſame, albeit ſuch perſons be lay, mar- 


ried, or unmarried; ſo that they may be doctors of the 
civil law as aforeſaid, nlp | 


* 


* 
8 , + 6 
"4 
e Cs 4 
** F . g 
4 - 


<a) 2 * 3 


-  Barriage. 


17 Us marriage contrafis. B. th 3o 
1 5015 
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FRY „ Spouſals & Kater are a mutual promiſe or or - SOREN Spou/a's, whats 


of marriage to be had afterwards ; as when the man ſaith 


to the woman, I will take these to my wife, and ſhe then 


anfwereth; I will take thee to my huſband : Spouſals. 4 
prefe ati, are a mutual promiſe or contract of preſent ma- 
trimony; as when the man doth ſay to the woman, I do 
take thee to my wife, and ſhe then anſwereth, I do take 
thee to my huſband. Stuinb. Maat. Cum, ſ. 3 1g, 


925 Raynolas 4 The Miniſters: ſhall. f requently; denvunce Not to be made 
to; thoſe who are deſirous to contract matrimony ; that privately. 


on pain of excommunication, they do not contract matri- 


mony, but in an open place, Bd! Felgrs! nee witgeſſes 


ner, Linder: 2 fo N 


3, Boch by the civil ande canen . Re under Age for con- 


beven years of "ge, cannot oontract any kind oh, ſpauſab. tracting, 


Stthiub. ſ. 6. 

From the Kees res ee. ** age $- twelve as to ho 

woman, and fourteen as to the man, they cannot con- 

498. matrimony de prevents, but oni e Swiob. 
7 7, q 12 3' (An «1444 11 11595920 02 £3159 N O12» 

i A map do ſoon as he hath accompliſhed 99 of faut · 

Jpn years, and a woman ſo ſoon as, ſhe hath accodjpliſhad * 


ere 


the age of twelve 8 congradt «true: and ful 


matrimony. Sctoinb. 9 Mo f3- 011 ego 
But by Can. 100. no e NED of one and 
twenty years compleat, ſhall gontract themſel ves without 
the conſent of their parents, on of; their er ae and 
governors if theit parents be Ueceaſed 14, 121119 10 deeb 


vis By the civil bw, the woman ds, not Confiraigtd to Part of the por- 


being ber whole ſubſtance, as) ai-portion to ber hüfband, 
but may retain back part of her gods, Which ate then 
ealled paraphernalia ( from vag bejites, andi gem deturr) vt in 
which the huſband hath no intereſt ;--far\ſhe- may diſpoſe 


of it without his conſent, and bring actions im her own 


2 or in the name of the e for NA dai = 
Mood Civ. L. Iag. f tt 

In England we account the paraphernalia to be i 

the woman's: wearing apparel, jewels, and per ſonal arna- 


ments, which ſhe wore 455 her marie; ae r es 


the quality of her huſband. 

And a wife after the death * her 38 may a 
het paraphernalia, or neceſſary apparel for her body, cloth 
given her to make a garment, and the like, beſides her 
3 | dower 


tion reſerved. 


474 Marriage, 


dower or jointure. But ſhe ſhall not have exceſſive ap- 
parel, beyond her rank or degree. Pearl necklaces, chains 
of diamonds, gold watches, and ſuch like, may be in- 
| cluded under paraphernalia, if they were uſually worn by 
* the wife, and were ſuitable to her degree, according to 
: the faſhion of the times. 1 Roll's Abr. 911. 
What remedy nog, Heretofore;- if any 1 contracted matrimony d. 
Wall be upon "36/2177, and beifig convented by the eccleſiaſtical judge, 
the contract. id refufe to execute the ſentence given by him to cele- 


brate the matrimony accordingly, after lawfal admonition 


"given in that behalf; he or ſhe ſo refuſing might for their 

8 contumacy or difobedience therein be excommunicated, 

„ +4 *and'be impriſoned on a writ de errommunicato capiendo, un- 

0127 tithe or the did ſubmit to obey the monition of the ordi- 
"NW in that behalf. $winb, ſ. 1717. 

Hut for | perſons Who had contracted ſpouſals only 4: 

uture, if either of them did refuſe to perform their pro- 

---2 +0? 29.4. Tile, the judge was not to proceed to the Agnificavit into 

12-42 Chancery! for an ercummuniruto capiende,” but father to ab- 

ſolve that curſed party which contemned the cenſures of the 

church, albeit there might be no cauſe of favour; but for 

-fear of further miſchief, by compelling them to go to- 

ether which did hate one another: yet was not this fro- 

ward party thus to be diſmiſſed, but was to ſuffer penanee 

ſor the Meach of his promiſe: nor was he or ſhe to be 

* Uilnifſedoor abſol ved, if thoſe ſpouſals de futuro by reaſon 


| otarnall knowledge: or ſome other act equivalent did be- 


come matrimony; for in that eaſe as in the former where 
ſpoaſals' were: contracted de praſenti, the diſobedient party 
Weite be exdommunicatedz appfebended, and impriſoned; 
tand ot co be abfolved or releaſed! befofe ſatisfaction, or 
| death, or other juſt'cauſe of divorte. 1. 
4 01 ae nee bymhe 26 G. 21 e. 5 3. No ſuit or proceeding 
a be had intany ecclefiaſtical court, in order to compel 
'@'telebration'6f.ahy marriage in futie recleſiæ, by reaſon of 
ang contract of matrimony, whether per verba de præſenti, 
or per verbaut futuro, which ſhall'be entred into after the 
tweney fifth Yayoof March iy gf. 13. 
But notwichſtanding, the party is not the leſs liable to 
damages for the ſame, in an action to be brought upon 
D 267 1augnnr oem Dat tn Y 11 
Jafant's con- n s. 2. He!t-againſt Ward clarencieux king 
rraQ, how far at arms. Mrs Hit the plaintiff declared, that it was 
et mutually agreed between the defendant Mr Hard and 
| :herfelf,-:that they ſhould marry at a future day, which is 
paſt, and that in conſideration of each other's 8 
CCC euac 


Marriage. 


each engaged to the other; notwithſtanding which he 


| did not marry-her, but had married another ; which ſhe 


— 


_ lays to her damage of 4000 J. The defendant, with leave 


of the court, . pleaded. double: viz. firſt, that he made 
no ſuch promiſe ; and ſecondly, that Mrs Holt the plain- 
tiff at the. time of the promiſe was an infant of fifteen 
Yo age: The plaintiff joins iſſue upon the former 
point, an a verdict was found for her, with 20001 da- 
mages; and as to the plea of infancy demurred. This 
cauſe was argued ſeveral times at the bar. Upon the 
firſt en the court were ſtrongly inelined with the 
plaintiff, becauſe though the defendant would not have the 
ſame remedy againſt her by action for damages, yet they 
thought he might have Tome remedy, to wit, by the'ec- 
clefiaſtical court to compel a performance, the plaintiff 
bein 5 of the age of conſent, and that would be a ſufficient 


' confideration ; and therefore appointed an argument by 


£ivi ſtans, to ſee what their law would determine in ſuc 
A calc. n Upon the argument of the civilians, no inſtanęe 
75 Ce ſhewn,. wherein they had compelled the per- 
ormance, of a minor's contract. And they who atgued 
for the defendant ſtrongly infifted, that in the caſe of a 
,Contract: por verba de future (as this was), there was no 
JD ILY DIS. 15d Da AS 4p f | 27 Nel 
Fee of fall age in rhe pe 
<ourt, but only an admonition : And the only reafon we 
Ne 7 1 old juriſdiction in the caſe of à contract per vt | 
. reſents was becauſe that is looked upon amongſt the 
to be ihn matrimonium, and they only decree the for- 
* ity,of a ſolemnization in the face of the church. Af 
er their,arguments, it was ſpoken to again. And ow 
this term Raymond chief juſtice delivered the reſolution 6f 
1 1 The objection in this caſe is, that the plait- 
19 
t 


7 
ti 


this a&tion. Formerly it was made à doubt by my lord 


: Vaughan, whether any action could be maintained on mu- 
"tual promiſes "to marry; but that is now a point not to 
de diſpured, And as to the preſent cafe, we ſhould have 
had no difficulty in giving judgment for the plaintiff, if 
We could have been fatisfied by the arguments of the ci- 


. Vilians, that as the plaintiff was of the age of conſent, any 


"remedy, tho* not by way of action for damages, could be 
had againſt her. But ſince they ſeem to have no prece- 


be 


ift IÞ being bound equally with the defendant, this is 
dum um, and the defendant cannot be charged in "= EN ant 


dent in the caſe, we muſt conſider it upon the foot of the 


common law. And upon that the ſingle queſtion is, 
whether this contract, as againſt the plaintiff, was abſo- 
*%.4 & 8 lutely 
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Marriage. 
lutely void. And we are all of opinion, that this contract 
is not void, but only voidable at the election of the in- 
Fant ; and as to the perſon. of full age, it ablolutely binds. 
The contract of an infant is conſidered in law, 'as differ- 
ent from the contracts of all other perſons. Th ſome 
eaſes his contract ſhall bind him: ſuch is the contract 
of an infant for neceſſaries, and the law allows him to 
make this contract, as neceſſary for his preſervation; and 
therefore in ſuch a caſe a ſingle bill ſhall bind him, tho! 
2-bond with a penalty ſhall not, Where the contract may 
be for the benefit of the infant, or to his prejudice ; the 
law, ſo far protects him, as to give him an opportunity to 
conſider it when he comes of age: and it is good, or 
-yoidable at his election. But tho? the infant hath this 
privilege ; yet the party with whom he contraeth, hath 
not; he is bound in all events. And as marriage is 
jooked upon as an advantageous contract, and no Abe 
tion holds whether the party ſuing be man or woman, but 
the true diſtinction is whether it may be for the benefit of 
the infant; we think, that tho* ns expreſs caſe upon 
a marriage contract can be cited, yet it falls withig the 
general reaſon. of the law with, regard to infants con- 
tracts. And no dangerous conſequence can 5 . 78 
this determination, becauſe our opinion protects Ie iN 
teyen more than if we rule the contract to be abſo- 
lutely void. And as to perſons of full age, it leaves them 
where the law leaves them, which grants them no Jus 


protection againſt being drawn, into inconvenient con- 


— 


r. For theſe reaſons we are all of opinion, thi t the 
3 ought to have her judgment upon the dener. 


. Hatton and Monk, Tt was held" ttt 


a con 


ſhall m_ to hi f J uſtice, that if there be an expreſs promiſe by the 


#* 
"4 


k . 22 r WAY. Ivy 1 
man, and it appear the woman countenanced it, and by 
her actions at that time behaved herſelf; as if fie agreed 
to the matter, altho' there be no actual promiſe, yet that 
mall be ſufficient evidence of a promiſe on her part, 
; Read, Lit. Marriage. . 

But if the one only promiſeth, and the other doth 


not, either expreſsly, or by implication : this is a con- 


tract that walks upon one leg, and conſequently not of 
any force. Hl. Parerg. 246. „„ 
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III. Of bauns. 


1, kenn is a faxon word, and fignificth a, procla- ns e 


mation. 5 


2. No miniſter ſhall be ob) iged to publiſh the banns of Previous notice, 
matrimony between any perſons whatſoever, unleſs they 


ſhall ſeven days at the leaſt before the time required- for 
the firſt publication, deliver or cauſe to be delivered to 
him a notice in writing of their true chriſtian and firnames, 
and of the houſes of their reſpective abodes within ſuch 
arith chapelry or extraparochial place where the banns 
are to be publiſhed, and of the time during which they 
have inhabited or lodged in ſuch houſes reſpectively. 
26-0; 2+: 629: 6. | | 


3. And all banns of matrimony ſhall be publiſhed in Wha + 


the pariſh church, or in ſome publick chapel wherein 
banns of matrimony have been uſually publiſhed, of the 
pariſh or chapelry wherein the perſons to be married ſhall 
dwell, 26 C. 2. c. 33. f. 1. | T1752 
And where the perſons to be married ſhall dwell in 
divers pariſhes or chapelries, the banns ſhall be publiſhed 
in the church or chapel belonging to ſuch pariſh or cha- 
pelry wherein each of the ſaid perſons ſhall dwell. I. 

And where both or either of the perſons to be married 
ſhall. dwell in any extraparochial place (having no church 
or chapel wherein banns have been uſually publiſhed); 
then the banns ſhall be publiſhed in the pariſh church or. 
chapel belonging to ſome pariſh or chapelry adjoining to 
ſuch extraparochial place. Id. e 
Note, that all pariſhes where there ſhall be no pariſh 
church or chapel belonging thereto, or none wherein di- 


vine ſervice ſhall be uſually celebrated every ſunday, may 


-* 


e deemed extraparochial places for the purpoſes of this 
aQ, but for no other purpoſe. 8. | 


Provided, that after the ſolemnization of any marriage 


under a publication of banns, it ſhall not be neceſſary 
in ſupport of ſuch marriage, to give any proof of the 
actual dwelling of the parties in the reſpective pariſhes or 
ehapelries wherein the banns of matrimony were pub- 
liſhed ; nor ſhall any evidence in ſuch caſe be received to 
prove the contrary, in any ſuit, touching the validity of 
ſuch marriage. ſ. 10. 


4. And the ſaid banns ſhall be publiſhed upon three When. 


ſundays preceeding the ſolemnization of marriage, during 


the time of morning ſervice, or of the evening ſervice if 
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there be no morning ſervice in ſuch church or chapel on 


any of thoſe ſundays, immediately: after the ſecond leſſon. 
n 

Raynolds. Whilſt the marriage. is contracting, the 
miniſters fhall inquire of the people by three publick 


. banns, concerning the, freedom of the parties from all 


lawful impediments. And if any miniſter ſhall do other- 


Diſſent of pa- 
rents or guar- 
dians. 


Certificate. 


wiſe, he hall be fuſpended for three years. Lind. 271, 
 Rabr. And the curate fhalt ſay after the accuſtomed 
manner; 1 publith the banns of marriage between M, 
«of —- and N. of —— If af of you know 
& canfe or juſt impediment why theſe two perſons ſhould 
not de joined together in holy matrimony, ye are to 
« declare it.” This i is the firſt (ſecond, or third) time of 
* aſking:“ 5 
6. And i in caſe. the parents or guardians or one of them, 
or either of the 15 who Call be under the age of 
twenty” one Fears, {hall openly and publickly declare or 
cauſe to be declared inthe church or chapel where the 
banns'thall be fo publiſhed, at the time of ſuch publica- 
tion, his diſſent to ſuch marriage; 17 - publication of 
2 85 Thalt be void. © 26 Ges. 2. 4. 4. 32 
Rubr,” And where the 1 1 5 Ae in divers pa- 
riſhes, the curate of the one pariſh: ſhall not ſolemnize 
matrimony detwixt them, without a certificate of the banns 
= thrice aſked, from the curate of the other pariſh. 
the'26 Geo. 2. £ 33. Where the banns fhall be 
N any church or chapef belonging to any pariſh 
acjolning- to any extraparochial place as "aforeſaid, the 
miniſter publiſhing ſuch banns ſhall in writing under his 
hand certify the publication thereof, in ſuch manner as if 
either of the parties to de married dwelt in ſuch adjoining 
pariſh. T1 
The form of bie erte may be to this effect: 
« T do hereby certify, that the banns of marriage between, 
« A. B. of the pariſh of Often in the county of Weſt-" 
X"mortand,” and C. D. of the patifh'of Ravenftondale in 
the county aforeſaid, have been auth pavhithed in the 
«'pariſh'' church of Orton aforcfaid,” on three ſeveral 


2 ſundays, to wit, Oct. 47. Nov. 3 fand Nov. 10. now 


„ laäſt paſt; and that fto cauſe or juſt. impediment hath, 

« been declared; why the fy may not be Joined together 

on is help martimony. Witneſs 9 hand, Nov. 13. 1762. 
Ri. Burn, 


VVV Orton aforefaid.” 


ky 


Marriage. 4129 
N. Of licente. 


© x. Some have queſtioned the biſhop's power to grant Who may grant. 

licences for marrying without banns firſt publiſhed ; be- 

cauſe this is diſpenſing with an act of parliament: for the 
marriage office, which requires banns, is part of the ſta- 
tute law. But this power of diſpenſing is granted to the 
biſhop by ſtatute law too, viz. by the 25 H. 8. c. 21. by 
which all biſhops are allowed to diſpenſe as they were 
wont to do; and ſuch diſpenſations have been granted by 
biſhops, ever ſince archbiſhop Mepham's time at leaft. 
Jobnſ. 194. ab | 
By Can. ror. No faculty or licence ſhall be granted 

. | for ſolemnization of matrimony without publication of 
f banns, by any perſon exercifing any eccleſiaſtical juriſ- 
diction or claiming any privileges in the Tight of their 


5 churches; but only by ſuch as have epiſcopal authority, 
e . . * 5 
2 or the commiſſary for faculties, vicars general of the 


f archbiſhops and biſhops ſede plena or ſede vacante, the 
guardian of the ſpiritualties, or ordinaries exerciſing of 
right epifcopal juriſdiction in the ſeveral juriſdictions re. | 


8 ſpectively. | | h | 

5 And by the 26G. 2. c. 33. No ſurrogate deputed by 
any eccleſiaſtical judge, who hath power to grant licences 

1 of marriage, ſhall grant any ſuch licence before he hath 


=: taken an oath before the ſaid judge, faithfully to execute 
bis office according to law, to the belt of his knowledge, 


8 and hath given ſecurity by his bond in the ſum of 1001 

ir to the biſpop of the dioceſe, for the due and faithful 
execution of the ſaid office. ſ. 7 | | 1 
8 | 2. And no licence ſhall be granted, but unto ſuch To whom, 
8 perſons only, as be of good ſtate and quality. Can. 101. 

8 3. And no licence ſhall be granted, but upon good 


ay caution and ſecurity taken. Can. 101. | 
Which ſecurity thall contain theſe conditions: 1. That Security to be 


in | ; | ' 

1 at the time of granting ſuch licence, there is not any im- OR EI 
of pediment of precontract, conſanguinity, affinity, or other“ e 
12 lawful cauſe, to hinder the ſaid marriage. 2. That there 

5 is not any controverſy or ſuit depending in any court, be- 

a, fore any eccleſiaſtical judge, touching any contract or 

by marriage of either of the ſaid parties with any other. - 

af That they have obtained thereunto the expreſs conſent of 

” their parents (if they be living), or otherwiſe of theic 

5 guardians or governors. Laſtly, that they ſhall celebrate 


the ſaid matrimony publickly in the pariſh church or 
5 25 chapel 
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Proclamation. 


Diſſent of pa- 


rents or guar · 
dians. 


Certificate. 


Marriage. 


there be no morning ſervice in ſuch church or chapel on 
any of thoſe ſundays, immediately after the ſecond leſſon. 
r „ 

5. Raynolds. Whilſt the marriage is contracting, the 
miniſters ſhall inquire of the people by three publick 
banns, concerning the, freedom of the parties from all 
Jawful impediments. And if any miniſter ſhall. do other- 
wiſe, he thall be fufpended for three years. Lind. 271. 
© Rubr. And the curate fhall ſay after the accuſtomed 
manner; „I publiſh the banns of marriage between M. 
„of and N. of ———— If any of you know 
4% canfe or juſt impediment why thefe two perſons ſhould 
not de joined together in holy matrimony, ye are to 
«declare it.” This is the firſt (ſecond, or third) time of 
„ aſking!” EY Hs... i . 145 | of _ * 8 a 

'6. And in caſe the parents or guardians or one of them, 
or either of the parties who ſhall be under the age of 
twenty one years, all openly and publickly declare or 
cauſe to be declared in.the church or chapel where the 


banns'fhall be fo publiſhed, ar the time of ſuch publica- 


tion, his diſſent to ſuch marriage; ſuch publication of 
, ,,,, I... 
7. Rubr. And where the parties wel in qivers pa- 
fiſhes, the curate of the one pariſh ſhall not ſolemnize 
matrimony betwixt them, without a certificate of the bagns 
being thrice aſked, from the curate of the other pariſh. 


And bY the 26 Geo. 2. c. 33. Where the banns fhall be 


publiſhed in any church or chapel belonging to any pariſh - 


adjoining” to any extraparochial place as aforeſaid, the 
miniſter publithing fach banns ſhall.in writing under his 
hand certify the publication thereof, in ſuch manner as if 


either of the parties to be married dwelt in ſuch adjoining 
1 S 2; 1 a , 


in holy matrimony. Wi 


pariſh. f. 1. 5 e | ably 
Tue form of which certificate may be to this effect: 
I do hereby certify, that the banns of marriage between 
* A. B. of the pariſn of Orton in the county of Weſt" 
X"mortand, and C. D. of the patiſh of Ravenftondale in 
the county aforeſaid, have been dufy publiſhed in the 
"pariſh" church of Orton aforcfaid,” on three ſeveral 


««"ſutidays, to wit, Ock. 27. Nov. 3. ind Nov. 10. now 


«aſt paſt; and that ho cauſe or jult impediment hath, 
«© been declared, fat Me may not be joined together 
neſs my hand, Nov. 13. 1762. 

Ri Burns. .. 46: EY 
Vicar of Orton aforefaid.”” 
CE 


un oe or 


„%% Or ho. 


. 


wr— 


licences for marrying without banns farſt publiſhed ; be- 
cauſe this is diſpenſing with an act of parliament : for the 


tute law. But this power of diſpenſing is granted to the 


wont to do; and ſuch diſpenfations have been granted Pl 
biſhops, ever ſince archbiſhop Mepham's time at lea 


archbiſhops and biſhops ſede plena or ſede vacante, the 
guardian of the ſpiritualties, or ordinaries exerciling of 
right epiſcopal juriſdiction in the ſeveral Juriſdictions re- 


and hath given ſecurity by his bond in the ſum of 1001 


execution of the ſaid office. ſ. 7 


caution and ſecurity taken, Can. 101. 


fore any eccleſiaſtical judge, touching any contract or 3 


Marriage. 479 
IV. Of licence. 


1. Some have queſtioned the bilhop's s power to Sane Who may grant, 


marriage office, which requires banns, is part of the ſta- 


biſhop by ſtatute law too, viz. by the 25 H. 8. c. 21. by 
which all biſhops are allowed to diſpenſe as they were 


ax 194. 


By Can. rot. No faculty or licence ſhall be granted 


or the commiſſary for faculties, vicars general of the 


ſpectively. 

And by the 26 C. 2. c. 33. No ſurrogate deputed by 
any eccleſiaſtical judge, who hath power to grant licences 
of marriage, ſhall grant any ſuch licence before he hath 
taken an oath before the ſaid judge, faithfully to execute 
bis office according to law, to the beſt of his knowledge, 


— 
= 


to the biſhop of the dioceſe, for the due and faithful 


2. And no licence ſhall be granted, but unto ſuch To whom, 
perſons, only, as be of good ſtate and quality. Can. 101. 


3. And no licence ſhall be granted, but upon good 
Which ſecurity thall contain theſe conditions: 1. That Security to be 

at the time of granting ſuch licence, there is not any im- siven, and oath 

pediment of precontract, conſanguinity, affinity, or other mate: 

lawful cauſe, to hinder the ſaid marriage. 2. That there 

is not any controverſy or ſuit depending in any court, be- 


marriage of either of the ſaid parties with any other. 3. | . 
That they have obtained thereunto the expreſs conſent of 
their parents (if they be living), or otherwiſe of theic 
guardians or governors. Laſtly, that they ſhall celebrate 


N 


the ſaid matrimony publickly in the pariſh church or 


264 chapel 
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for ſolemnization of matrimony without publication of be 
banns, by any perſon exerciſing any eccleſiaſtical juriſ- 2 
diction or claiming any privileges in the Tight of their 4 
churches; but only by ſuch as have epiſcopal authority, 1 


— 
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Stamp. 


Parriage. 
chapel where one of them dwelleth, and in no other 
place, and that between the hours of eight and twelve in 


the forenoon. Can. 102. 
And for the avoiding of all fraud and colluſion in the 


; obtaining of ſuch licences and diſpenſations ; before ſuch 
licence ſhall be granted, it ſhall appear to the judge by 
the oaths of two ſufficient witneſſes, one of them to be 


known either to the judge himſelf, or to ſome other per- 
ſon of good reputation then preſent, ,and known likewife 


to the ſaid judge, that the expreſs conſent of the parents, 
or parent (if one of them be dead), or guardians or guar- 


dian of the parties, is thereunto had and obtained: And 
furthermore, that one of the parties ſhall perſonally 


wear, that he believeth that there is no let or impediment 
of precontract, kindred, or alliance, or of any other law- 


ful cauſe whatſoever, nor any ſuit commenced in any 


eccleſiaſtical court, to bar or hinder the proceeding of the 


faid matrimony, according to the tenor of the foreſaid 
licence. Can. 103. 3 15 85 +65 
But if both the parties which are to marry, being-in 


widowhood, do ſeek a faculty for the forbearing of banns; 
then the clauſes before mentioned, requiring the parents 


conſents, may be omitted: but the pariſhes where they 
dwell, both ſhall be expreſſed in the licence, as alſo the 


pariſh named where the marriage ſhall be celebrated. And 


if any commiſſary for faculties, vicars general, or other 


the ſaid ordinaries ſhall offend, in the premifles or any part 


thereof; he ſhall for every time ſo oſfending be ſuſpended 
from the execution of his office for the ſpace of ſix months; 
and every ſuch licence or difpenſation ſhall be held void 
to all effects and purpoſes, as if there had never been any 
ſuch granted; and the parties marrying by virtue thereof, 


© ſhall be ſubject to the puniſhments which are appointed 


for clandeſtine marriages. Can. 104. 

Which clauſe declaring the licence void to all effe7s and 
purpoſes as if there had never been any ſuch granted, ſeemeth 
to render it a matter of great importance that the afore- 
ſaid prerequiſites be ſtrictly obſerved; for altho' before 
the ſtatute of 26 G. 2. only the licence in ſuch caſe was 
void, and the parties matrying by virtue thereof were 


liable to be puniſhed as for a clandeſtine marriage, yet now 


by the (aid ſtatute the marriage alſo will be void, and the 


other conſequences of clandeſtine marriages, will enſue. 


4. By the 5 IF. . 21. For every in or piece of vel - 


lum or parchment, or ſheet or piece of paper, upon which 
any licence for marriage ſha}! be ingtoſſed or written, 


mall be paid a ſtamp duty of 5s. ſ. 3, 


2 5. Ne 


Marriage. 421 


F. No licence of marriage ſhall, be granted by any Licence where to 
| archbiſhop, biſhop, or other ordinary or perſon heying'u% 

authority to grant the ſame, to ſolemnize any marriage in. 

any other church or chapel, than in the pariſh church 


: or publick chapel of the pariſh or chapelry, within which 
the uſual place of abode of one of the perſons to be mar- 
ried ſhall have been for the ſpace of four weeks immedi- 
; ately before the granting fuch licence; or where both or 
. either of the parties ſhall dwell in an extraparochial place 


having no church or chapel wherein banns have been 
5 uſually publiſhed, than in the pariſh church or chapel 
I belonging to ſome pariſh or chapelry adjoining to ſuch 
FP extraparochial place; and in no other place whatſoever, 
t 26 G. 2. C. JJ. ſ. 4. 
x Provided, that where "Ep marriage is by licence, it ſhall 
: not be cel ary, in ſupport of ſuch marriage, to give 
- any proof that the uſual place of abode of one of the par- 
1 ties for the ſpace of four weeks as aforeſaid, was in the 

pariſh or chapelry where the marriage was ſolemnized; 
: nor ſhall any evidence in ſuch caſe be received to prove 
the contrary, in 5 ſuit touching the validity of ſuch 
- marriage. f. 10. That is to ſay, this ſhall not avail ſo 
„ as to render the marriage null and void: but nevertheleſs, 
5 the ſurrogate who granteth ſuch licence contrary to the 
1 tenor of this act, ſeemeth to incur the violation of his 
0 oath, and forfeiture of his bond given to the ſpiritual 
5 judge; ; and is liable to be otherwiſe puniſhed for his con- 
1 tempt of the law. 
Alſo this ſhall not to extend to deprive the archbiſhop of 
4 Canterbury, and his proper officers, of the right which 
y hath hitherto been uſed, in virtue of the ſtatute of the 
, 25 H. 8. c. 21. of granting ſpecial I:cences to marry at 
q any convenient time or place, ſ. 6. 

By which ſtatute of the 25 H. 8. power is given to the 
4 archbiſhop of Canterbury, to grant faculties, diſpenſa- 
h tions, and licences; as the pope had done before. And 
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. by the ſame ſtatutes it is enacted, that all children pro- 
- created after ſolemnization of any marriages to be had by 
5 virtue of a licence or diſpenſation from the archbiſhop of 1 
e Canterbury, ſhall be admitted reputed and taken legiti- 1 
5 mate in al] courts and other places, and inherit the inhe- 1 
2 ritance of their parents and anceſtors. 1 
6. If any perſon ſhall fajſly make, alter, forge or Forging lens, 1 
is counterfeit any ſuch licence of marriage; or cauſe or pro- 'Y 
h cure the fame to be done; or aſſiſt therein; or utter or 4 
„ publiſh the fame as true, knowing the {ame to be falſe, f 
1 = altered, : 
© 


is 
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altered, forged, or counterfeited : he ſhall be ouilty of 


felony without benefit of clergy. 26 G. 2. c. 33. 1.16. 


Nane wh: ere to be ſolemnized; and therein of 


clandeſtine marriages, 


1. In all caſes where banns ſhall have been publiſhed, 
the marriage ſhall be ſolemnized in one of the pariſh, 
churches or chapels where ſuch banns have been pub- 
liſhed, and in no other place. 26 G. 2. c. 33. ſ. 1. 

And no licence marriage ſhall be ſolemnized in any other 
church or chapel, than where the uſual place of abode. of. 
one of the parties hath been for the ſpace of four weeks 
next before the granting of ſuch licence, ſ. 4. 

And by Can. 63. Every miniſter who ſhall celebrate 
marriage between any perſons contrary to the canons 
aforeſaid, or any part thereof, under colour of any pecu- 
liar liberty or privilege claimed to appertain to certain 
churches and chapels, ſhall be ſuſpended for three years, 
by the ordinary of the place where the offence ſhall be 
comtnitted ; and if any ſuch miniſter ſhall afterwards re- 
move from the place where he hath committed-the fault, 
before he be ſuſpended ; then ſhall the biſhop of the 
dioceſe, or ordinary of the place where he, remaineth, 
upon certificate under the hand and ſeal of the other or- 
dinary from whoſe juriſdiction he removed, execute that 
cenſure upon him. 

By a conſtitution of archbiſhop Reynolds: Matrimony 
17 be ſolemnized reverently, and in the face of the church. 

ind. 271. 

And by the words in the beginning of the office of 
matrimony, it is ſuppoſed to be done in the preſence of the 
congregation. 

And in the caſe of a marriage by A ag it is required 
by Can. 62. that the ſame ſhall be ſolemnized between the 
hours of eight and twelve in the forenaon ; and i in time of di- 
vine ſervice. ' 

2. Stratford. Perſons contracting matrimony, and cauſing 
the fame to be ſolemniged, knowing any canonical impediments in 
that behalf, or having ſtrong preſumption therecf ; ſhall ipſo facto 
incur the ſentence of the greater excommunication* Lind. 277+ 

Mepham. Every prieſt, who ſhall pr eſume to celebrate matri- 
mony any where ſave in the pariſh chic [where one of the par- 
ties or their friends do inhabit ; 7] without the ſpecial 
licence of the dioceſan; or who ſpall be preſent thereat ; ſhail be 


Ppended from his office for a Whole year, Lind. 274. 


Stratford. 


f 


. 


Marriage. 
Stratford. The foregoing conflitution ſhall be extended to 
chapels, having of old time had parochial rights : and the progt 
Hall i incur the ſaid pain ipfo facto. Lind. 277. 


Of ald time] That is, for forty years at leaſt. 14. 


Stratford. Pricfts, who: ſhall knowingly make folemnization 
of marriages prohibited, or of lawful matrimony between others 
than their own pariſpioners, without the licence of the dioceſans, 
or of the proper curates of the perſons contracting; 3 alſo they 
who ſhall cauſe by force or fear clandeſtine marriages to be 


 folemnized in churches oratories or chapeis, or ſhall be preſent 


thereat, knowing the fame ; ; all incur the ſentence of the 
greater excommunication, and be otherwije puniſhed as the law 


direats. Lind. 276. 


" Between others than their own pariſhioners] That is, where 
neither of the parties is of their own pariſh, Id. 


: Without the licence of the dieceſans] Who kaving'« cure 
throughout the whole dioceſe, have power to grant li- 
cences in all places within their dioceſe. Id. 


Or of the proper curates] That is, as to their own pa- 
riſhioners only. 5 | 


Or ball be preſent thereat] And fuch perſon. would not 
be: admirted in the ſpiritual court to prove ſuch marriage, 
until he ſhould be legally abſolved from the ſentence in- 
curred thereby. 

Canon 62. Ne miniſter, upon pain of ſuſpenſs an for three 
years 15% facto, ſhall celebrate matrimony between any perſons, 
without a faculty or licence, or without banns publiſhed; neither 


ſhall. any miniſter, upon the like pan, under any pretenct what- 


ſoever, join any perjons "fo licenſed in marriage at any un- 
ſeaſonable times, but only between the hours of eight and twelve 
in the forengon, nor in any private place, but either in the 
churches or chapels where one of them dwcelieth, and litetuiſe in 
time of druine ſervice ; nor when banns are thrice afhed {ond 
no licence in that reſpec neceſſary) before the Parents or goven- 
nors of the parties to be married, being under the age of twenty 
and one years, ſhall either perſonally, or by fufficient Ys 
fignify to him their conſent given to the ſaid marriage. 


Upon pain of ſuſpenſion] In our eccleſiaſtical records, we 
frequently meet with abſolutions of clergymen who had 
celebrated marriages clandeſtinely; and ſo late as arch- 
biſhop Sancroft's eme, we find the intire proceſs of ſuch 
an abſolution: but in the more ancient regiſters, to yards 
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the beginning of the reformation, one and the ſame dif- 
penſation iflued, for the miniſter and the two parties; 
which ſort (as well as ſeparate diſpenſations) are very 
common in our books, Gibſ. 425. 3 


N ilbeut 4 faculty or licence] Such faculties have been 


% 


very various, in point of extent; in many inſtances, re- 
gufring a publication, ſometimes once, and diſpenſing 


with two; in other caſes twice, and diſpenſing but with 
one; and again in other caſes expreſly requiring all the 


three publications, and diſpenſing only with time or place. 


Inftances of all which, eſpecially before the refarmation, 


are very common in our eccleſiaſtical records. G:b/. 425, 


At any unſeaſonable times] That is, af the day, not of 
the year; concerning which latter head, there ſeem to be 
no prohibitions exprefled, or plainly ſuppoſed, in our 
conſtitutions or canons. But there is a place in Lind- 
wwoad, which not only implies à prohibition of times in 
88 but expreily mentions the times prohibited. 

hich is, that the ſolemnigation of marriage cannot be 
from the firſt ſunday in advent, until the octaves of epi- 


phany excluſiye; and from ſeptuageſima ſunday to the 


firſt ſunday after eaſter incluſive; and from the firſt ro- 
gation day, until the ſeventh day after pentecoſt ineluſive: 


Altho' marriage may be contrafed within theſe times. 


Gihſ. 430. Lind. 274. Ayl. Par. 364. . 

t is alſo certain, that a diſtinction of times hath been 
obſerved, as the law of our reformed church; not only 
from the clauſe which we may obſerve in ſeveral licences 
in our books, guocungue anni tempore; but alſo from a re- 
markable diſpute which happened in archbiſhop Parker's 
time, between the maſter of the faculties and the vicar 


general, whether the firſt only, or the ſecond in conjunc- 
tion with him, had a right to grant licences on that par- 


ticular head. Gib. 430. | 
And after that, in archbiſhop Whitgift's table of fees, 
there is firſt a fee for a licence to folemnize matrimony 
without banns, and afterwards a fee for a licence to ſolem- 
5 ys matrimony in the time of prohibition of banns to be pub- 
liſhed. | eg 


have been made in parliament and conyoration, ta. take 


away that diſtinction of times: In parliament, in the 17th 
of Elizabeth, a bill was depending, intitled, an act de- 
claring marriages lawful at all times: And in conyoca- 


tion, in the year 1575, the lack of the articles preſented 
| OI N 


Which point is further confirmed, by the attempts that | 


Marriage. 
to the queen for confirmation (but by her rejected) was, 
that the biſhops ſhall take order, that it be publiſſied and 
declared in every pariſh church within their dicceſe, be- 
fore the firſt day of May next coming, that marriage may 
be ſolemnized at all times of the year. Which goes fur- | Z 
ther than what had been projected upon that head in the | 
| year 1562, when the ſcheme intended to be offered to 
| the parliament or convocation or both, was, that it ſhall ' 
| be lawful to marry at any time of the year without diſ- 
penſation ; except it be upon chriſtmaſs day, eaſter day 
and ſix days going before, and upon whitſunday, Gif. 


+ Bac theſe diſtinctions, being invented only at firſt as a 
5 fund (among many others) for diſpenſations, and being 
| built upon no rational foundation, nor upon any law of 
the church of England, have vanithed of themſelves ; 
| and it may be juſtly queſtioned, whether if a miniſter 
ſhall refuſe to marry any perſons within the times pre- 
tended to be prohibited, an aCtion upon the caſe would 
not lie againſt him for ſuch refuſal; for ſuppoſing that 
heretofore any popiſh canons, importing ſuch prohibition, 
were received in this. kingdom ; yet now they can be of 
| no force; as being contrary to the common Jaw, which 
for the benefit of the ſubject, and in favour of the natural 
rights of mankind, and for the publick emolument, al- 
loweth matrimony at all times of the year without re- 
ſtraint. | A 5 


Before the parents or governors ſhall ſignify their conſents] 
| But by the 26 G. 2. c. 33. no miniſter ſolemnizing mar- 
| riages between perſons, both or one of whom ſhall be 
| under the age of twenty one years, after banns publiſhed, 
ſhall be puniſhable by eccleſiaſtical cenfures for ſolem- 
nizing ſuch marriages without conſent of parents or guar- 
dians whoſe conſent is required by law, unleſs he ſhall 
| have notice of the diſſent of ſuch parents or guardians. 
| * 1 
15 By the 6 & 7 77. c. 6. No perſon ſhall be married gi Pecuniary fog 
h any place pretending to be exempt from the viſitation of the — 
biſhop. e the dioceſe, without a licence, except the banns ſball 
be publiſhed and certified according to law ; and every parſon, 
vicar, and curate, who fhail marry any perſons contrary to the 
true intent hereof, ſhall forfeit 1001, half to the king, and 
balf to him that will ſue in any of his majeſty's courts of re- 
cord; and for the ſecond offence, hall be ſuſpended from his 
office and benefice for three years. 1. 52. | 
And by the 788 V. c. 35. [very porſon, vicar, or 
cur ate, who ſhall marry any perſons in any church or chapel, 
e . exempt 
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exempt or not exempt, or in any ather place whatever, without 
| - May of bannt, or without ne all forfeit 100 . 


52. 
And every parſin, vicar, or curate, wA ſhall ſubſtitute or 
employ, or knowimgly and wiltingly ſhall ſuffer and permit, 


any ether mi niſter to marry any perſons in any church or chapel 


zo ſuch parſon vicar or curate belonging or appertaining, without 
publication of banns or licence; ſhall forfeit 100 l. ſ. 3. 
The ſaid 1 to be half to the ogy and hai if to hit 


| that Hall ſue. 


And every man 55 married . Benne or e 
banns as aforeſaid, ſpall forfeit 10 l, to be recovered with 
cots in manner as aforeſaid, by bim why ſhall ſue and every 
ſexton or pariſh clerk, or other perſon acting as ſexton or parifh 
clerk, who ſhall knowimgly and wittingly aid promote and aſſiſt, 
at fuch marriages fo celebrated without banns or licence as afore- 
ſaid, ſhall forfeit 5 |, to be recovered with. coſts of ſuit in man- 
ner as aforeſaid, by him who ſhall ſue. ſ. 4. 


And by the 10 An. c. 19. Whereas great bofs hath hep- 


| .pened of the duties upon flamped vellum parchment and paper, 
and other inconueniencies daily graw from clandeſtine marriages ; 


it is enacied, that every parſon vicar or curate, or ether perſon 
in holy orders, beneficed or not beneficed, who ſhall marry any 


perſon in any church or chapel, exempt or not exempt, or in 


any other place. whatſoever, without publication of banns, or 


_without licence from the proper ordinary, ſhall forfeit 100 l, 
with full cet, buy to the queen, and hulf to him that will ſue 
in any of the courts of record at I#eftmin/ler ; and if ſuch ef- 
fender Hall be a priſoner in any pri 72 or gael (other. than a 


county gaol) at the time of ſuch offence committed, and ſhall be 
duly convicted thereof, then upon oath made of ſuch impriſon- 


ment before one of the judges, and upon producing a copy of the 


record of ſuch convictien to be likewiſe proved upon oath before 


the ſaid judge, he ſhall grant his warrant to the keeper of the 
gaol or priſon where ſuch offender is a priſoner, to remove him 


10 the g of that county where he is à priſoner, there to re- 


main charged in execution with the penalty inflicted by this act, 


and with' all and every the cauſes of his former impriſonment : 


And if any gaoler or keeper of any priſon, ſhall be privy to, or 
knowingly per mit any marriage to be folemnized in the faid 
priſon, before publication of banns or licence as aforeſaid; he 
Hall forfeit 100 1, to be recovered and di Niributed as afareſaia. 
1. 176. 
Soving EET to all archbiſhops, biſhops, archdeacons 
and other ordinaries, their vicars-general commiſſaries and offi- 
crahs, the free exerciſe of all eccleiaflical juriſdiction, and full 
Nur. 
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Sower eas authority of infli ing all 3 pains and cenſures 
for this or any other crime or 7. as they might have done 
if this aft had not been made. 1. 177. 

And provided, that the 1e proviſi;n for marriages do not 
extend to that part of Great Britain called Scotland. ſ. 178. 

Upon the aforeſaid ſtatute of the 7 89 8 W. c. 35. . 4. 
in the caſe of Middleton and his wife againſt Croft, M. 10 
G. 2. In prohibition : The plaintiff declared, that by the 


' ſaid ſtatute a penalty of 101 is inflicted on every man who | 


marries without licence or banns, notwithſtanding which, 
he and his wife had been cited into the ſpiritual court, 


for being married before eight in the morning, without licence E 


or banns, contrary to the canon, which fixes the time to 
be between eight and twelve, and requires a licenee of 
banns ; that they are lay perſons, not bound by the 
canon; and therefore pray a prohibition. The defend- 
ant, as to the contempt, pleads not guilty; and for a 
conſultation, demurs. And after ſeveral arguments at the 


bar, lord Hardwicke chief juſtice this term delivered the 
reſolution of the court: In this caſe three queſtions have 


been made; 1. Whether by the canons of 1603, lay perſons 
are puniſhable for a clandeſtine marriage. 2. If not, whe- 


ther by the canon law anciently received, the ſpiritual 


court hath a juriſdiction to proceed for a clandeſtine mar- 
riage. And, 3. Suppoſing they have a juriſdiction either 
way, whether that juriſdiction is taken away by the act 
of parliament, which hath inflicted a penalty of 101. As 
to the firſt : two things are conſiderable, firſt, whether 
the laity are within the words of thoſe canons as to this 


matter; ſecondly, whether there was a proper authority 


to bind the laity, if the words do extend to them. And 


as to the queſtion, whether the words take them in; 


thoſe which any way relate to this matter are the canons 
62, 101, 102, 103, and 104. In the four firſt of which, 
there are no words that affect the parties contractin 
Indeed in the 104th there are words relating to the mar- 
ried perſons, but they relate only to marriages under void 
or irregular licences, which is not this caſe : And there- 
fore upon this point we are all of opinion, that Jay perſons 
are not within the words of the canons of 1603. The 
next point is, whether the makers of thoſe canons had a 
power to bind the Jaity : And we are all of opinioa that 
roprio vigore the canons of 1603 do not bind the laity; 
F. proprio vigore, becauſe ſome of them are only de- 


claratory of the ancient canon law. The ſecond point 


to be conſidered is, whether laying aſide the canons of 
1603. 
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1603, the ſpiritual court hath any juriſdiction under the 


former canon law received and allowed, to proceed againſt 
the plaintiffs for a clandeſtine marriage: And we are all 


of opinion, that in this reſpe& their juriſdiction is well 


founded. And as to the third point, whether the ſtatute 
of the 7 & 8 V. hath by infliting that penalty taken 
away the juriſdiction of the ſpiritual court; it is to be 
obſerved, that as to the woman, ſhe indiſputably remains 
fubject to the eccleſiaſtical juriſdiction, for the penalty is 
only upon the man; but as to the man likewiſe, we are 


all of opinion, that the eccleſiaſtical juriſdiction is not 


taken away by the ſtatute, but that both the juriſdictions 
do well ſtand together. And upon the whole we are of 
opinion, that there ought to go a conſultation as to all 
the points of the ſuit below but one, which is, the hour 


at which the marriage is alledged to have been had, 


Now. as the confining marriages to be between eight and 


twelve in the morning, is only a regulation introduced 


by the canons of 1603, which we have determined do 
not bind in this caſe ; it is of conſequence, that the ſpi⸗ 


ritual court be reſtrained from making that any ground 
of their proceedings. In this reſpect therefore, the 


prohibition muſt ftand, and a conſultation muſt go for 
the reſt. Str. 1056. 2 Athyns. 650. 

4. By the 26 G. 2. c. 33. If any perſon ſhall ſolem- 
nize matrimony ia any other place than a church or pub- 
lick chapel where banns have been u{ually publiſhed, un- 


leſs by ſpꝛcial licence from the archbiſhop of Canterbury; 


or ſhall ſolemnize matrimony without publication of 


banns, unleſs licence be'firſt had from ſome perſon hav- 


ing authority to grant the ſame; every perſon know- 


| ingly and wiltully fo offending, and being lawfully con- 


victed thereof, ſhal} be adjudged guilty of felony, and 
tranfported for fourteen n years, . . Except in Scot- 
land, and 7 the marriages of quakers or jews as 
aforeſaid. f. 18.) 
The proſecution for ſuch felony to be canymeiiced 
within three years after the offence committed. f. 
T. 9 An. Hayden and Gu. Before the dele: gates, 


It e that Haydon and Rebecca his wife were ſab- 


batarians, and were married by one of their miniſters in a 


ſabbatarian congregation; the form in the common prayer 


book was uſed, except the ceremony of the ring. They 
lived together 10 man and wite for ſeven years, and then 
Rebecca died. Whereupon Haydon took out letters of 


Wanmitration to her. But Gould. and Margaret his wiſe 
oy who 
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who was ſiſter to Rebecca, ſued arepeal, ſuggeſting that 
| Rebecca and Hayden were never married. And it ap- 
pearing that the miniſter who married them was a mere 
layman, and not in orders, the letters of adminiſtration. 
which had been granted to Hayden as her huſband were 
repealed and a new adminiſtration. granted to the ſaid 


Margaret Could her ſiſter. And this ſentence, upon an 
appeal, was affirmed by the court of delegates. For it 


was held, that as Haydon demanded a right to himſelf as 
huſband by the eccleſiaſtical law, he ought to prove him- 


ſelf, a huſband by that law: And fo the court ruled. And 
acaſe was eited out of Swinburn, where ſuch a marriage. 


had been ruled to be void, as to the privileges attending 


legal marriages. Ang-it is obſerved in that caſe, that 
an act of parliament was thought neceſſary after the 


grand rebellion, to intitle people who had been married. 


by juſtices of the peace, to ſuch legal advantages of 
dower, thirds, and the like, as attended marriages duly 
ſolemnized according to the rites of the church of Eng- 
land; and the act of the 7 £9 8 W. c. 35. ſeems to put 
this matter out of all doubt, which lays a penalty 
on clergymen in orders, if they celebrate marriage in a 
clandeftine manner; for if the ſame privileges and ad- 
vantages attended marriages. ſolemnized by the diſſen- 
ters as thoſe celebrated according to the church of Eng- 
land, how eaſily would that act be evaded, or rather 
rendred of no effect. There would then be no occaſion 


for licence or banns; for making oath; or giving ſe- 


curity that there were no legal impediments : but every 
one might do what was right in his own-eyes, who 
ſhould get himſelf admitted of a diſſenting congregation, 
Read, Lit. Marriage. 1 Salk. 119. | 

But marriages by romiſh prieſts, whoſe orders are ac- 
knowledged by the church of England, have been deemed 


to have the effects of a legal marriage, at leaſt in ſome 


inſtances; as in the caſe of Mr. Fielding, who was mar- 
ried by a romiſh prieſt to Mrs. J/adſworth: This was 
held to be ſuch a marriage, as to make it felony in him 


to marry afterwards to the dutcheſs of Cleveland. Read, 


Tit. Mar. 8 1 50 

And in H7zmore's caſe, M. 5 Ann. where the wiſe 
ſued in the ſpiritual court for alimony, and in fact the 
huſband was an anabaptiſt, and altho' he had a licence 


from the biſhop to marry, yet he married this woman. 


according to the forms of their own religion ; Holt chief 
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a contract per verba de præſgenti is a marriage, ſo is a 
contract per verba de future if the contract be executed 


and he does take her; this is a marriage, and they can- 


not puniſh for fornication, but only for not ſolemnizing 
the marriage according to the forms preſcribed by law, 
but not fo as to declare the marriage void. 2 Salk. 438. 
But now by the 26 G. 2. c. 33. If any perſon ſhall 
ſolemnize matrimony (except in Scotland, and except 
quakers and jews as aforeſaid) in any other place than in 
a church or publick chapel where banns have been uſually 
publiſhed, unleſs by ſpecial licence from the archbiſhop 
of Canterbury; or ſhall ſolemnize the ſame without Jaw- 
ful banns or licence: ſuch marriage ſhall be null and 
void te all intents and purpoſes whatſoever, ſ. 8. 
The paſſage into Scotland being left open by this act, 
many perſons have found their way thither to be married, 
in a manner very clandeſtine and irregular. - And there 


Hath been diverſity of opinions concerning the validity of | 


ſuch marriages. | thre 3 Ha 4 
Lord Starr, in his Inſtitutions of the law of Scothand, 
page 26, ſays, ©* The public ſolemnity of marriage, is 


a matter of order, juſtly introduced by poſitive law, for 
the certainty of ſo important a contract; but not eſſen- 


tial to marriage. Thence ariſes the diſtinction, of pub- 
lic or ſolemn, and private or clandeſtine marriages. And 
altho* perſons who act contrary thereto may be juſtly pu- 
niſhed (as in ſome nations by excluſion of the iſſue of 


ſuch marriages from ſueceſſion), yet the r en cannot 
1 


be declared void and annulled ; and ſuch excluſions feem 
very unequal againſt the innocent children. But by the 
cuſtom of Scotland, cohabitation, and being commonly 
reputed man and wife, ' validates the marriage, gives the 
wife right to her thirds, who cannot be excluded there- 
from, if ſhe was reputed lawful wife, and not queſtioned 
during the huſband's" life, till the contrary be clearly 
proved.“ | 313 z = | 

Mr. Erſkine, in his Principles of the law of Scotland, 
pages 62, and 64, ſays, It is not neceſſary that mar- 
riage be celebrated by a clergyman. The conſent of 
parties may be declared before any magiſtrate, or ſimply 
before witneſſes. When the order of the church is ob- 
ſerved, the marriage is called regular; when otherwiſe, 
clandeſtine. Towards a regular marriage, the church re- 
quires proclamation of banns in the churches where the 
bride and bridegroom reſide. Formerly, not only biſhops, 
but preſbyteries, aſſumed a power of diſpenſing with pro- 
. 85 | clamation 


* 
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elamation of bayns on extraordinary occaſions : but this 
hath not been exerciſed ſince the revolution. ? 

In M Douall's Inſtitute of the law of Scotland, Vol. 1. 
p. 112. be ſays, © Marriage is perfected by ſole conſent; 
for carnal. knowledge is only the conſummation of it. 
Marriage is either ſolemn, or - clandeſtine, . A ſolemn 
marriage is that which is celebrated by. a miniſter of the 


eſtabliſhed church, or one having the benefit of the tole= 
ration act, after due proclamation of banns. This ought *_ 


regularly to be done three ſeveral Sundays, in the, 


churches reſpectively where the parties frequent divine 


ſervice ;, but if they belong to an epiſcopal. Lila 2 it 


muſt be done in their congregation, and likewiſe in 


the pariſh churches where the parties reſide; and in, 
caſe the miniſter of ſuch pariſh | al) neglect or refule to 


publiſh the banns, it is declared ſulfitient, if done in the- 


epiſcopa] congregation alone, But the public ſolemnity 
is only a matter of order, and not eſſential to marriages 
and therefore by the law of Scotland, not only a marriage 


ſolemnized by any miniſter or prieſt is good, but likewiſe 
cohabitation as man and wife, ſuffciently aſcertains the 


marriage, not called in queſti on during their joint lives. 


Thos” marriages ' which are not folemnized according to 


the order of the church, are termed clandeſtine, Not- 
withſtanding that clandeſtine marriages are equally bind- 
ing with ſolemn ones, certain penalties are impoſed upon 
the parties, who thereby act contrary; to the order of 
law; theſe are, impriſonment for three months and a pe- 
nalty upon the parties, with perpetual baniſhment or. 
other arbitrary puniſhment upon the perſon, that ſolem+, 
nizes the marriage. Of old, the parties Joſt their re- 
ſpective interefts of Jus mariti and jus relifte ; but that 
afterwards was altered. Perfons reſiding in Scotland, 
who marry in England or Ireland; without proclamation 
of banns in due courſe, are ſubject to the pains of clan- 
deltine marriages. And the witneſſes to an Irregular, mar- 
riage are ſubject to a fine,” © 

But Whether _ clandeſtine marriages _ in Scotland, ot 
Engliſh parties, who reſort thither to evade the Engliſh 
law, ſhall be ſuſtained in England, hath been doubted. 
And very learned.men have queſtioned, notwi ideen tag, 
that ſuch marriages are valid by the law of Scotland, 
whethef they are effective in England. Where parties 


are Bound, by the laws of their own country, to execute , 
any important act or eoptract with certain folemnitics ; 
it is doubted whether they can elude their own law, by 


* > 4 


going | 
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going purpoſely ts another country where ſuch ſolemni- 
ties are not eſſential, and then returning immediately 
when the act is done. It is a queſtion of public law; 
and the moſt celebrated writers on public law have 
holden, that ſuch an act is fraudulent; it is Frau- 
dem facere legi, which the laws of all nations diſallow. 
In the caſe of Robinſon and Bland, M. 1 G. 3. which 
was upon a ſecurity given in France for money there 


| Joſt at play, wherein the locality of the tranſaction 


came in queſtion, there is an obiter obſervation ' of lord 
Mansfield very remarkable. As to the money won at 
play, By the, rule of the law of England, no action can 
be maintained for it. To this it has been objected, that 
the contract was made in France: Therefore the law of 
France muſt prevail, and be the rule of determination ; 


by which law, it is alledged, that the money is there 


recoverable before the marſhals of France, who can in- 
force obedience to their ſentences by impriſonment. I 
admit that there are many cafes, where the law of the 
place of the tranſaction ſhall be the rule: And thelaw 
of England is as liberal in this reſpect, as other laws 
are. It has been laid down at the bar, that a marriage 
in a foreign'country muſt be governed by the law of 
that country where the marriage was had. Which, in 
enera], is true. But the marriages in Scotland, of per- 
ns going from hence for that purpoſe, were inſtanced 
by way of example. They may come under a very dif- 
ferent conſideration ; according to the opinion of Hube- 
rus, p. 33. and other writers, No ſuch caſe hath yet 
been litigated in England, except one, of a marriage at 


Oftend ; which came before lord Hardwicke; who or- 


dered it to be tried in the eccleſiaſtical court: But the 
young man came of age, and-the parties were married 
over again; and ſo the matter was never brought to a 
JVC | | 
But in Buller's law of Niſi Prius, p. 113. there is a 
ſhort note of a caſe wherein this point was afterwards 
determined, upon an appeal to the Delegates ; viz. 
% Compton and Bearcroft, 1 Dec. 1768. The appellant 
and reſpondent, both Engliſh ſubjects, and the appellant 
being under age, ran away without the conſent of her 
guardian, and were married in Scotland; and on a ſuit 
brought in the ſpiritual court to annul the martiage, it 


: 


1 Form 
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| VI. Form of ſolemnixation. | 


I. By the ſtatute of the 26 G. 2. c. 33. All martiages wWitneſtes pre · 
ſhall be ſolemnized in the preſence of two credible wit- ſent. 
neſſes at the leaſt, beſides the miniſter; who ſhall ſign 
their atteſtation thereof. ſ. 157. | 

2. And at the time of the celebration of the marriage; Impedimenty 


the miniſter reciting the cauſes for which matrimony was 


ordained, ſhall fay, „If any man can ſhew any juſt 
« cauſe why they may not lawfully be joined together 
© Jet him now ſpeak, or elſe hereafter for ever hold his 
6«& peace.” | . 


. | 


And then, ſpeaking unto the perſons that ſhall be mar- 


ried, he ſhall ſay; “ I require and charge you both, as 
« ye will anſwer at the dreadful day of judgment when 
« the ſecrets of all hearts ſhall be diſcloſed, that if either 
% f you know any impediment, why you may not be 
« lawfully joined together in matrimony, ye do now 
te "confeſs it; for be ye well affured, that ſo many as are 
te coupled together otherwiſe than God's word doth al- 


* low, are not joined together by God, neither is their 
„ matrimony lawful,” Rubr, | | s 


At which day of marriage, if any man do alledge and 
declare any-impediment why they may not be coupled to- 
gether in matrimony by God's law, or the laws of this 


realm; and will be bound, and fufficient ſureties witn 
him to the parties, or elſe put in a caution (to the full 


value of ſuch charges as the perſons to be married do 
thereby ſuſtain) to prove his allegation; then the ſolem- 
nization muſt be deferred until ſuch time as the truth be 
winds . 


3. If no impediment be alledged, then the marriage ſhall Ring, * 


go on; and after the parties have declared their mutual 
aſſent, and have taken each other in marriage according 
to the form preſcribed, then the man ſhall give unto the 


woman a ring, laying the ſame upon the book, with the . 
accuſtomed duty to the prieft and clerk. And the prieſt 


taking the ring, ſhall deliver it unto the man to put it on 
the fourth finger of the woman's left hand ; and the man 
holding the ring there, and taught by the prieſt,” ſhall 
tc ſay, © With this ring I thee wed, with my body I 


© thee worſhip," and with all my worldly goods I thee 
$ endow.” Rubr, : 


Yor Bi. - F Which 
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Which laſt words are beſt explained by the rubrick of 
the 2 Ed. 6. which was thus: The man ſhall give 
e unto the woman a ring, and other tokens of ſpouſage, 
6 as gold or ſilver, laying the ſame upon the book, and 
„ the man taught by the prieſt ſhall ſay, With this ring 
“ I thee wed, this gold and filver I thee give; and then 
theſe other words, with all my worldly goods: I thee 
„ endow,” were delivered with a more peculiar ſignifi- 


cancy. | 


The ring at firſt ( according to Swinburn) was not of 
1d but of iron, adorned with an adamant ; the metal 


hard and durable, ſignifying the durance and perpetuity | 


of the contract. Howbeit (he ſays) it ſkilleth not at this 


ay, what metal the ring be of: The form of it being 


round and without end, doth import, that their love 
ſhould circulate, and flow continually. The finger on 
which this ring is to be worn, is the fourth finger-of the 


left hand next unto the little finger, becauſe there was 


ſuppoſed. a vein of blood to paſs from thence unto the 
heart. Swinb. Matr. Cont. ſect. 185. ; 

In the roman ritual, there is a benediction of the ring, 
and a prayer that ſne who wears it may continue in per- 
ſect love and fidelity to her huſband, and in the fear of 


God all her days. 


4. By the rubricks of the 2 and of the 5 Ed. 6. The 


new married perſons were required on the ſame day of 
their marriage to receive the holy communion. | 
But by the preſent rubrick, it is only declared to be 
convenient, that the new married perſons ſhould receive 
the holy communion, ,at the time of their marriage, or at 
the firſt opportunity afterwards. | * 

5. By the rubricks of the 2 and of the 5 Ed. 6. After 
the goſpel was to be a ſermon, wherein ordinarily the of- 


fice of a man and wife ſhould be declared, according to 


holy ſcripture; or if there were no ſermon, then the 
miniſter was to read ſeveral ſentences out of ſcripture, 
ſetting forth the ſaid duties. 1 

And by the preſent rubrick, If there be no ſermon de- 
claring the duties of man and wife, then the miniſter 
ſhall read the ſame ſentences as aforeſaid, 


* — 


VII. Fee for marriage. 


-. Langton. We de firmly injoin, that no facrament of the 
church ſhall be denied to any one upon the account of any ſum of 
money, nor ſhall matrimony be hindred therefore: becauſe if 


/ 


/ 


Marriage. 


any thing hath been accuflomed to be given by the pious dvs 


tion of the faithful, 'we will that juſtice be done Pads a8 to 


the churches by the ordinary of the place afterwards. 

278. . 1 n . 2 33 

Dat no ſacrament of the church] Which were ſeven; of 

whieh-matrimony was one, 
Shall be denied] Or delayed. Lindw. 278. 


ind . 


* 6 


Upon the account of any ſum of money] That is, uſed to 
be paid or taken in the adminiſtration of any of the 


ſacraments. Lind. 278. 


Nr ſhall mat#imoy be hindred therefire) But by the tu- 


brick in the office of matrimony, at the time of delivering 
the ring, the man ſhall alſo then lay down the actuſtom= 
ed duty to the prieſt and clerk. Which if he ſhall re- 
fuſe to do; whether the miniſter is bound to proceed 


| nevertheleſs, doth not appear from any rubrick or canon; 


FHlotb been accuſtomed to be given] That is; of old, and 
for ſo long time as will create a preſeription, altho' at firſt 


given voluntarily. For they who have paid ſo long, are 


preſumed at firſt to have bound themſelves voluntarily 
thereunto. Lind. 27 gs : 77 ; 


And this, it is ſaid, is recoverable by law, zn en 


places and caſes only, where there is a cuſtom for the 


payment thereof, upon performance of the duty. Bob. L. 


of Tith. 144, S. 


Mr 7ohn/on ſays, it was an ancient cuſtom, that mar- 


riage ſhould be performed in no other church but that 
to which the woman belonged as a pariſhioner; ana 


therefore to this day, the eccleſiaſtical. law allows a fee 


due to the curate of that church, whether ſne be married 
there or not. And this fee was expreſsly reſerved for 
him by the words of the licence, according to the old 


form, which is not yet diſuſed in all dioceſes. But it is 


ſaid, that judgment hath been otherwiſe given in the 
temporal courts,  Zohn/. 188, 189. . | 
So in the caſe of Thompſon and Davenport, M. x 2.17”. 
The plaintiff libelled againſt the defendant, ſetting forth 
a cuſtom in the pariſh of Ellington in Derbyſhire, that 
of every woman who is a pariſhioner, and dwelleth there, 
and marrieth with a licence, the huſband at the time of 
the marriage, or ſoon after, ſhall pay to the vicat 5s as 
an accuſtomed fee; and fo brought his caſe within that 
cuſtom z the defendant ſuggeſted for a prohibition, that 
all cuſtoms are triable at common Jaw, and that the plain- 
- Ff 2 tiff 
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tiff had libelled againſt him, ſetting forth the cuſtom 
as aforeſaid. And a prohibition was granted. Lutw, 
10 x "Fa r 8% ISL, 9 ; 1 ö : 
And in a late caſe, upon an appeal to the arches, Sir 
George Lee not only declared againſt the cuſtom as an 
unreaſonable cuſtom, but gave coſts againſt the clergy- 
man with ſome warmth... l „ 


VIII. | Regiſer of marriage. 7 


By the 26 G. 2. & 33. The churchwardens and cha- 
pelwardens of every pariſh or chapelry ſhall provide pie: 
per books of vellum or good and durable paper, in which 
all marriages and banns of marriage reſpeCtively there 
publiſhed or ſolemnized ſhall be regiſtred; and ever! 

page thereof ſhall be marked at the top with the figure a 
the number of every ſuch page, beginning at the ſecon 

leaf with number one; and every leaf or page ſo num- 


| bred ſhall be ruled with lines at proper and equal diſtanees 


from each other, or as near as may be; and all banns 
and marriages publiſhed or celebrated' in any church -or 
chapel, or within any ſuch pariſh or chapelry, ſhall be 
reſpeRively entred, regiſtred, printed, or written, upon 


or as near as conveniently may be to ſuch ruled lines, and 
ſhall be ſigned by the parſon vicar miniſter or curate, or 


by ſome other perſon in his preſence and by his direction; 
and ſuch entries ſhall be made as aforeſaid' on or near 
ſuch lines in ſucceflive order, where the paper is not da- 
maged by accident or length of time. And all books 
provided as aforeſaid, ſhall be deemed to belong to ſuch 
pariſh or chapelry reſpectively. ſ. 14. ant Pe eke 

And immediately after the celebration of every mar- 
riage, an entry thereof ſhall be made in ſuch regiſter; in 


* which-entry or regiſter it ſhall be expreſſed, that the ſaid 


marriage was celebrated by banns or licence; and if both 
or either of the parties married'by licence be under age, 
with conſent of the parents-or guardians as the caſe ſhall 
be ; and ſhall be figned by the miniſter with his proper 
additien, and alſo by the parties married, and atteſted by 
two witnefles preſent at the ſolemnization of ſuch mar- 
riage. ſ. 15. 1 | ö | 


Which entry ſhall be made in the form > to the effect 


following, viz. 


v4 3 q 
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A. B. of | kts | ber N gag O. D. 1155 
3 . WW 

„ eee were married ay this] 2.4 by 


1 ; 


1 "banns * i | ** parents 3 
| a wile _ ” f[ guardians 515 V 
—— ia the year pyͥä 


* 


And if any perſon ſhall knowingly and wilfully inſert 
or cauſe to be inſerted in ſuch regiſter book any falſe en- 
try of any matter or thing relating to any marriage; or 
falſly make alter forge or counterfeit, or cauſe or procure to 
be falſly made altered forged or counterfeited, or aſſiſt in falſ- 
ly making altering forging or counterfeiting, any ſuch en- 
try in ſuch regiſter; or utter or publiſh as true any ſuch 
falſe altered forged or counterfeited regiſter as aforeſaid, 
or à copy thereof, knowing the ſame. to be falſe altered 
forged or counterfeited; or if any perſon ſhall wilfully 
deſtroy, or cauſe or procure to be deſtroyed, any regiſter 


book of martiages, or any part thereof, with intent to 
avoid any marriage, or to ſubject any perſon to any of 


the penalties; of this act: be ſhall be guilty of feloby 
without benefit of clergy. ſ. 16. 8 


A doubt hath been made, in what manner a marriage 
celebrated by virtue of a ſpecial licence from the archbi- 


ſhop of Canterbury, ſhall be regiſtred; eſpecially where 
the marriage is ſolemnized in a private houſe, and by a 
clergyman not being the incumbent of the pariſh, and the 


incumbent refuſes to permit the fame to be entred in the 


pariſh regiſter, But the doubt ſeemeth to be ſolved by 
the words of the act itſelf: The regiſter book of mar- 
riages is of the goods of the pariſh, and conſequently the 
:churchwardens (and not the miniſter) ought to have the 
Keeping thereof; and the act ſays, all marriages celebrat- 
ed in any church or chapel, or within any ſuch pariſh or 


.thapelry, ſhall be entred in ſuch - regiſter ; and therefore 


if the churchwardens ſhall refuſe to produce the regiſter 


book for that purpoſe, they may be compelled: thereunto 


by legal proceſs; for where a thing by any act of par- 
05 7 | 3251777 16. £52 Sales 
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By me J. J.] Liar 


This marriage was folemnized between 1 C. = in.the pre- | 


\ fence © 79 — l. 15. | 


1 the ee. 


Marriage. 


liament is required to be done; that alſo is required 
without which the thing itſelf cannot be. 
nother doubt bath been made, by hat an the wife 
ſhall ſubſcribe the regiſter, whether by the name which ſhe 
"had before marriage, or by the newly acquired name of her 
huſband. In Scotland, the wife retains the name which 
ſhe had before marriage; but in England the caſe is other- 
wiſet for by the marriage ſhe loſes her former name, and 
legally receives the name of her huſband. As appears from 
à pretty ſtrong caſe, Bon v. Smith, M. 38. El. a man had 
iſſue a ſon and a daughter, and deviſed his land to his ſon 
In tail; N if he died without iſſue, that it ſhould remain 
to the next of his name; and died. The ſon died with- 
out iſſue; the daughter being then married, the queſtion 
Was, whether ſhe ſhould have this land. And it was held 
by the court, that ſhe ſhould not. For ſhe had loſt her 
name by her marriage. But it ſhould go to the next heir 


male of the name. But if ſhe had not been married at 


the time of her brother's death, ſhe ſhould have had it; 
Jo ſhe was the next of — name, Ore 4 332. 8 


wo 


IX. Certificate of marriage. 
>: Ry the 5 WW. 6. 21. For every piece of 3 parch- 


ment, or paper, upon which any certificate of marriage 


except of the marriage of a ſeaman's widow); ſhall be 
Jngrafſed or written, ſhall be paid a ſtamp duty of 58. 
And if any perſon ſhall write ſuch certificate upon the 
ſame before it be Wee he thall farfeit 51. | 


x. Trial of marriage. | 


ol Dr Gedelphin ſays, that marriage was at firſt tried 
in the temporal courts: but afterwards by the con- 
ceſſion of princes, ſuch cauſes were determined i in the ſpi⸗ 
ritual courts. God. 489. | 
And the reaſons why the cognizance thereof hath been 
permitted to the eccleſiaſtical judge, are divers; eſpecially 
becauſe matrimony was heretofore a ſacrament of the 
church; and the office being performed by clergymen, 
this of conſequence hrings the performance under the 
dioceſan” s. inſpeRtion; and in the caſe of the leyitical de- 

rees in particular, eccleſiaſticks are preſumed to be the 


judges of what is prohibited by God's law. 


2+ The 
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x} The lawfulneſs of marriage is to be tied by thi he Sie tows 


4 biſhop's certificate, upon an iſſue, accoupled in lawful ma- fulneſs of mar- 
" frimony or not; as in a writ of dower, appeal, baſtardy, “ 

be „ 107, 134. © „ 

er - | 3 But whether a woman is a feme covert, or whether ſhe 

1 is the wife of ſuch a perſon, is triable by a jury upon 

. ſuch an iſſue. Therefore a marriage de facto, or in re- 

on putation (as amongſt the quakers) hath been allowed by 

vl the temporal courts to be ſufficient to give title to a per- 

40 ſonal eſtate, becauſe the lawfulneſs of the marriage is not 


in iſſue, or the point to be tried. For the iſſue is whe- 


on | 
54 ther a marriage was contracted. between the parties or 
h- not, or whether the parties lived in a married eſtate, 
* _— = legality of it doth not come in queſtion. Mood. 
. TR LEO Dt . Eh | 
fa In the act of 6 & 7 N. c. 6. laying a duty upon mar- 
= riages; quakers and jews, cohabiting as man and wife, 
at were required to pay the ſaid duty, altho* not married ac- 
- cording. to the law of England: and there was a proviſo, 
F that nothing therein contained ſhould be conſtrued to 
| make good or effectual in law any ſuch marriage or pre- 
tended marriage; but that they ſhould be of the ſame 
force, and no other, as if the ſaid act had not been made. 
6 But in the act of the 26 C. 2. c. 33. there is no pro- 
2 viſo of the like purport; but rather the act proceeds 
ge _ a ſuppoſition that ſuch marriages are good and 
| „ 50-2562; 
4 And in the aforeſaid caſe of Hayden and Gould, it was 
the ſaid, that tho” the huſband, demanding a right due to him 


as huſband, by the eccleſiaſtical law, muſt prove himſelf 

a huſband according to that law, before he can be intitled 

to it; and if he do not, ſhall not reap benefit by his 

own fault: yet the wife who is the weaker ſex, and 

h children who were in no fault, may intitle themſelves 
od to a temporal right, by ſuch marriage; which (as was 
urged) cannot be called a mere nullity, becauſe by the 


. law of nature the contract was ſufficient; but only an 
5 y irregularity, in not complying with a poſitive law. Gib, 

436: £1: #54 1 
aly 3. In writs of dower or other writs brought in the Biſhop's certifi- 
the king's temporal courts, if iſſue be joined upon not ac- fate. 
coupled in lawful matrimony, this being a cauſe which is 4 
he merely eccleſiaſtical, the trial thereof muſt be by the bi- 1 
£0 ſhop or ordinary, upon an inquifition taken before him 3 
the as judge, Which is after this manner: The king firſt 

ſends his writ to the biſhop to make the inquiry ; for the 


lhe Ff 4 | e£ccle- 
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eccleſiaſtical judge, before he hath received the king's 


-'- "writ, may not of himſelf inquire of the lawfulneſs of the 
\ - ,,,.. matrimony ; but after ſuch time as he hath received the 


Protibition 


ſaid writ to make the inquiry, he muſt not ſurceaſe for 
any appeal or inhibition, but muſt proceed until he hath 
certified the king's court thereof ; and then when the bi- 
ſhop hath received the king's writ, he doth give notice 
thereof unto the party who took exception to the matri- 
mony at his dwelling houſe if he hath any within the 
dioceſe, to ſpeak at a day prefixed by him againſt the ma · 


- trimony if he will; and after ſuch notice given, whether 


the party come or not, the witneſſes of the demandant 
to prove the legality of the matrimony are taken, and 
admitted by the biſhop, if no ſufficient. exception be taken 
to the witneſſes, After the depolitions taken, they are 
publiſhed, and certified into the king's court where, the 
iſſue was joined, by letters under the ſeal of the biſhop, 


Importing that in purſuance of the ſaid writ he hath made 


due inquiry, according to the eceleſiaſtical laws, into 
the matters therein contained; and that he hath found 
by lawful proofs, and other canonical requiſites in that 
behalf, that ſuch perſon (as the caſe ſhall be) was or 
was not accoupled in lawful matrimony, For he muſt 
certify the point in iſſue generally, and not make a ſpecial 


verdict of it, or expreſs the manner of the marriage, at 


large, And after ſuch certificate made, there ſhall be no 
appeal, but the ſame certificate ſhall be a bar and con- 
clude all parties for ever. And after ſuch certificate, 
and re-ſummons of the tenant in the king's temporal 
court, judgment ſhall be given for the plaintiff. . Hughes 
293» 294. „ be 

4. In the caſe of Harriſon and Burwell before mention- 
ed, it was obſerved, that no prohibition was to be found 
in the regiſter or elſewhere, concerning the queſtioning 
of any marriage in the ſpiritual court, in all the time be- 
fore the acts of parliament, and long after ſome of them; 


and it was alſo confeſſed, that neither the act of the 


25 H. 8. nor 28 H. 8. gave any juriſdiction to the tem- 


poral courts concerning marriages, more than they had 


N being acts only directory to the eccleſiaſtical 
proceeding in matters of marriage. But it was declared, 
that by the 28 H. 8. the temporal courts are become the 
proper judges what marriages are within or without 
the levitical degrees, and are to prohibit the ſpiritual 
courts if they impeach any perſons for marriages without 
thaſe degrees. But Vaughan declared in this caſe (and 

| repeated 


mm run oo n= 


— as aw ad. as tos ts. ot a4 aa a 4 ton i a7 


F . SD Io CE NET | 


Marriage. 


repeated that declaration in the caſe of Hill. ahd Good) 


that if granting prohibitions to the ſpiritual courts in caſes 


of matrimony, were res integra now, he {aw-no reaſon why 
they ſhould be granted in any caſe; but that there having 
been ſo many precedents of , prohibitions, and no com- 
plaint, or at leaſt redreſs, in parliament, they could not 


take upon them to alter the courſe of the law ſo long 


practiſed. Gibſe 413. 


The latter of theſe two caſes, was in dhe 2 5 C. 2 ; and 


in the 34 C. 2. a prohibition was prayed to the ſpiritual 


court at Vork, to hinder a proſecution there for marry» 
ing the ſiſter's daughter. But it was denied by the Whole 
court upon this general reaſon; becauſe it is a cauſe f 


eccleſiaſtical cognizance, and divines better know how to 
expound the law of marriages than the common lawyers; 
and tho' ſometimes prohibitions have been granted in 
cauſes matrimonial, yet if it were now res integra, they 


would not be granted. And it being ſuggeſted in that 


caſe, that the iſſue of the marriage would be baſtardized 
in caſe of a divorce, and deprived ef certain lands ſettled 
upon them in marriage; the court ſaid, this was not ſuf- 
ficient matter of ſuggeſtion, for here the ſpiritual court 


held not plea of the temporal inheritance directly, but 


only conſequentially; for which if they ſhould be pro- 
hibited, they would have nothing left. Gib 413. Raym. 
404. Shin. 37. | | | Pg” 


And in the caſe of Denny and Aſhwell,” E. 3 G. a pro- 


hibition was denied to a ſuit in the ſpiritual court, for a 
perſon's marrying. his wife's ſiſter's daughter. Str. 53. 


441 


5. The proof of a marriage may be by witneſſes. who Evidence, 


were preſent at the ſolemnization; by cohabitation of the 
parties; by publick fame and reputation; by confeſſion 
of the married ' perſons themſelves, altho' their acknow- 
ledgment might only be to avoid the puniſhment of for- 
nicationz and by divers other circumſtances; which if 
they amount to half proof, ought to be extended in fa- 
vour of marriage rather than contrary to it. Mead Civ. 
Li 122: geen 2 . l 4 

But now, ſince the ſtatute of the 26 G. 2. c. 33. the 
regiſter book ſeems to be intended as the proper, aliho' 


not the only evidence in this matter; for if there ſhall 


be any doubt as to the identity of the perſons, or the 
like, the regiſter in this reſpect can be no evidence at 
all. rk K 2 rot e ee eee 
In the caſe of St Devereux and Muchdetuchurch, E. 2 G. 3. 
with regard to the ſettlement of a poor perſon, there was 
W „ 
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proof of a 3 by two witneſſes, who ſwore they 
were preſent on February the 7th, 1758, when à mar- 
Triage was ſolemnized in the pariſh church of Set Devereux, 
between John and Suſannah Meredith by the miniſter of the 
pariſh by banns. An entry was made in the regiſter, 
that they were married by banns: but it was not ſigned 
by the miniſter, parties, or witneſſes, Lord Mansfield, 
chief juſtice, held this to be a ſufficient proof of the mar- 


tiage, fo as to fix the ſettlement of the wife in the huſ- 


band's pariſn; but ſaid, he would ex officio grant a rule 
upon the miniſter, to ſhew cauſe why an information ſhould 
not be granted againſt him, for not atteſting the entry 
In truth, there is a great miſtake in many perſons, ſup- 
poſing, where an act of patliament inflicteth no ſpecial 
penalty for diſobedience, that they may tranſgreſs ſuch 
act, without any danger of being called to account; 


whereas nothing is more certain, than that where an act 
appointeth no particular puniſhment, the offender is lia- 


dle to be puniſhed by fine and imprifonment, upon in- 
dictment or information, at the diſcretion of the court. 
So that an act inflifting no particular penalty, is in the 
higheſt degree penal; ſo far as a man's liberty or property 
may be affected. Which conſideration. is applicable, 
not only to the preſent caſe, where regiſters are not re- 
gularly kept according to the ſtatute; but alſo to the caſe, 
where ſurrogates ſhall grant licences to marry in pariſhes 
or places where neither of the parties doth inhabit ; or 
where a clergyman ſhall preſume to marry ſuch perſons, 


neither of them being his own pariſhioners: As alſo, 


where a miniſter ſhall take upon him to publiſh the banns, 
not immediately after the ſecond leſſon, as this act re- 
quireth; but after the Nicene creed, as was before in- 
joined by the rubrick. For if a father ſhould attend, 
immediately after the ſecond leſſon, to forbid the banns 
where his child is under age; and no publication being 
then made, ſhould go away, and the publication after- 
wards proceed; the clergyman, making ſuch publication, 
would not be in a deſirable ſituation. Indeed, it doth 
not appear, why the time, as it is now limited, imme- 
diately after the ſecond leſſon, is more proper than the 
other time was, after the Nicene creed; or rather, it 
ſeemeth to be leſs proper, becauſe immediately after the 
ſecond leſſon the publication makes a manifeſt break and 
interruption in the ſervice; but after the Nicene creed 
there is a pauſe, that part of the ſervice being then com- 
| | plüeated. 
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| leated. However, ſo the matter ſtands; and it is not in 
the diſcretion of any private perſon to judge of the pro- 
priety or impropriety; and therefore, this being the law, 


the rubrick after the Nicene creed in this particular 
ought to be altered; and the rather, as it may prevent 
a miſtake of ſome perſons, who may think that the ru- 
brick in this reſpect is till in force, not conſidering; that 


altho' the rubrick is confirmed by act of parliament, (and 


is indeed itſelf part of an act of parliament), yet no 
maxim in the law is more eſtabliſhed, than that a ſubſe- 


quent contrary act virtually repeals a preceding act, ſo 
far forth as it is contrary; and may alſo prevent perhaps 
another miſtake of thoſe who may ſuppoſe, that the ru- 
brick, together with the book of common prayer, before 
It received the ſanction of parliament, having been drawn 


up by the clergy in convocation, received its whole force 
by eccleſiaſtical 'authority, and needed no parliamentary 
confirmation; but, on the contrary, that the parliament 
have nothing to do with it, either to confirm or alter it. 


"This was once the notion of eceleſiaſticks; but the found- 


ation thereof was aboliſhed, with the papal power, out 
of this realm, above 200 years ago. What now remains 
of it, if any thing doth remain, is a ſhadow without any 
ſubſtance. An empire within an empire, two diſtin le- 
giſlatures in one kingdom independent of each other, and 
Ford of them pretending to be abſolute, have been long 
ſince found to be abſurd and incompatible. | 

In the caſe of Morris and Miller, E. 7 G. 3. The 
queſtion was, Whether to ſupport an action for a eri- 


minal converſation, there muſt not be proof of an actual 


marriage? The fact was, they were married at May- 
Fair chapel. The regiſter or books could not be admitted 
in evidence. Keith, who married them, was tranſported: 


and the clerk, who was preſent, was dead. So that the 


plaintiff could not prove the actual marriage, by any evi- 
dence. But the plaintiff's witneſſes proved articles be- 
tween him and his wife, made after marriage, for the 


ſettling of the wife's eſtate, with the privity of relations 


on both ſides. They proved cohabitation, name, and 
reception of her by every body as his wife. And they 

roved that the defendant Miller confeſſed to the land- 
Jord of the Todgings that ſhe was the plaintiff's wife, and 


that he had commitred adultery with her. — By lord 
Mansfield chief juſtice: I do not at preſent remember 


any ation for criminal converſation, where an actual 


marriage was not proyed, Proof of actual marriage is 
5 . always 
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always uſed, and underſtood in oppoſition to proof by co 
habitation, reputation, and other circumſtances from 


= 


which a marriage may be inferred. So alſo in proſecu- 


tions for bigamy, à marriage in fact muſt. be proved. 
And the whole court were clearly of opinion, that to ſup- 
port this action for criminal converſation, proof of ac- 
tual marriage is neceſſary; and that acknowledgment, 


cohabitation, and reputation are not ſufficient. - Bur. 


Mantf. 2057. e „„ 

6. H. 7 G. 2. Before lord Hardwick chief juſtice, at 
niſi prius in Middleſex. There was an action for mali- 
ciouſly procuring the plaintiff's wife to exhibit articles of 


the peace againſt him, and for living with her in adul- 


tery. The plaintiff proved a marriage, by the parſon and 
a woman, and alſo the conſummation. To encounter 
which, the defendant produced a ſentence of the conſiſt- 


ory court of London, in a cauſe of jactitation of marriage 
brought by the woman againſt the plaintiff, wherein ſhe 


was declared free from all contract, and perpetual filence 


impoſed upon the plaintiff; _ which ſentence was pro- 


nounced ſince iſſue joined in this cauſe. And the chief 


juſtice ruled this to be concluſive evidence, till reverſed 
— Str. gbo. fi . 
And a few days afterwards, at Guildhall, in another 


cauſe, between Dacaſta and Villa Real, which was an ac- 


brought a bill againſt her ſuppoſed huſband's ſon by a 


tion upon a contract of marriage per verla de future, 
brought by the gentleman againſt, the lady, who pleaded 
non aſſumpſit; when the plaintiff had opened his caſe, the 
.defendant offered in evidence. a ſentence of the ſpiritual 
court in a cauſe of contract, where the judge had pro- 
nounced againſt the ſuit for a ſolemnization in the face of 
the church, and declared Mrs, Villa Real free from all 
contract. And the chief juſtice held this to be proper 
and concluſive evidence on n aſſumpſit; that it was a 
cauſe within their juriſdiction, tho' the contract was per 
verba de futuro, and tho' the ſuit there is diverſo intuitu, 
being for a ſpecihe performance, as far as admonition 
will go; and this, for damages. Vet contract or no con- 
tract is the point in iſſue in both. And the plaintiff was 
nonſuit. And herein was cited the caſe of Hatfield againſt 
Hatfield, in the houſe of lords, in the year 1725; where, 
on an appeal from Ireland, the caſe was, that a woman 


former wife; he inſiſted, ſhe never was married to his 
father, but to one Porter, whoſe marriage with her was 


proved, and a releaſe from him, She upon this ſued 
[ED Porter 


P A w m WR—— 


ꝓF3ͤũ . -w. ¶wB—K—. ] ²ZmFrr %ꝗ ¶ l!!! ̃ ² Ü A.. ⁵²—- 7 


li!!! . ff &. a 8s 3 "os Uh 


r MAR $9. SS we vv 


_ -Warriage. 


Porter in the spiritual court in a jaRtitation cauſe; and 


obtained ſentence againſt him; and then made that her 


caſe in chancery, where it was held to be concluſive evi- 
dence. And the opinion was affirmed here upon appeal. 
W.-QOy 0 225 17 ws | | 5 
And in the common pleas, M. 11 G. 2. Prudam 


againſt Philips; Reeve chief juſtice held ſueh a ſentence 
concluſive, and would not receive evidence of fraud or 


colluſion in obtaining it, Str. 961. 


1 | XI. Divorce. 


taw, divorces were often made thro' heat of anger, when 
the Romans had a mind to put away their wives, by ſend- 


ing them a bill of divorce by one of their freed-men, who 


was to acquaint the wife, with the purpoſe and intention 
of her huſband, l. Par. 225. 


Dr Ayliffe ſays, By the papal canon law there are 
only five cauſes of divorce; to wit, adultery, impotency, 


cruelty, infidelity, and entring into religion. Ayl. Par. 226. 
— Unto which ought to have been added, conſanguinity. 


445 


I. By the canon law a divorce is not permitted without Caufes of divorces | 
ſufficient eognizance had of the cauſe. But by the civil 


2. There be two kinds of divorces: the one that diſ- Two kinds of 
folveth the marriage, à vinculo matrimonit, as for conſan- divorce, 


guinity; and the other a menſa et thoro, as for adultery, 
becauſe that divorce by reaſon of adultery cannot diſſolve 


the marriage a vinculo matrimonii, for that the offence is - 


after the juſt and lawful marriage. 3 nfl. 88. 


3. Cauſes for ſeparation a vinculo, are conſanguinity A vinculo, 


or affinity within the degrees prohibited, alſo impuberty 
or frigidity; where the marriage it ſelf was merely void 
ab initio, and the ſentence of divorce only declaratory of 
its being ſo. Inſomuch that in debt upon an obligation, 
tho? the defendant pleaded that at the time of the bond 
ſhe was wife to a perſon there named; yet the plaintiff 
ſhewing that a former wife was alive at the time of his 
marrying the defendant, and that thereupon the marriage 
with him had been adjudged null and void in the ſpiritual 
court, judgment was given againſt her, becauſe the mar- 
riage being merely void, the was always ſole: And it was 
further ſaid, that in ſuch caſe the divorce was only de- 
claratory, and there needed not any ſuch fentence. Cro. 
El, 857. Gil. 446. | 


The 


446 
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The effects of that original voidance and nullity are, 
that the wife is barred of dower, and the iſſue are illegi- 


timate; and that the perſons ſo divorced may marry any 
others. Gebſ. 446. 1 | 


Concerning divorce a vinculo in caſe of impuberiy, or 
the male or female's marrying under the marriageable 
years, that is, the firſt under fourteen, or the ſecond un- 


der twelve; the books of common law do confirm and 
ratify this nullity ; not only by declaring, that in caſe of 
ſuch divorce, the woman may have an aſſize for the land 
given in frank marriage, but alſo in affirming further, 
that tho' the man hath iſſue by ſuch marriage, and is di- 
vorced, and marries again and hath iſſue, and dies, the 


ijſſue of the ſecond wife ſhall be his lawful heir; nor will 


any averment of conſenting and living together after the 
marriageable years be received or admitted in the tempo- 


ral court, after a divorce in the ſpiritual court made upon 


the original nullity, and unrepealed. Gib/, 446. 
In like manner, do the books of common law reſolve, 


in caſe of divorce à vinculo for frigidity, after three years 


trial and examination, and ſentence in the ſpiritual 
court, for the perpetual impotency of generation. As it 
was in Bury's caſe, M. 40 C 41 El. who was ſo divorced, 
but afterwards. married another wife, and had children by 


| her: Upon which it was urged, that the church being 
evidently deceived as to his perpetual impotency, the di- 


vorce thereupon was null; and if ſo, that the ſecond 
marriage was unlawful, and the iſſue illegitimate. But 


the court reſolved, that ſince there had been a diyorce for 


frigidity or impotency, it was clear that each of them 


might lawfully marry again; ang tho” it. ſhould be al- 


lowed, that the church appearing to have been deceived in 
the foundation of their ſentence, the ſecond marriage was 
voidable, yet till it ſhould be diſſolved, it remained a 


marriage, and the iſſue during the coverture lawful, 


Gibſ. 446. 


But tho' a ſentence. of divorce, given in the ſpiritual 


court, may be repealed after the death of the parties; yet 
if any of the parties be dead, before ſuch fentence given, 
fuit cannot be in the ſpiritual court to declare the marriage 
void, and baſtardize the iſſue; the marriage being already 
diſſolved by death, and the trial whether legitimate or not, 
in order to inheritance, originally belongeth to the king's 
court ; and the ſentence in the ſpiritual court being given 
only pro ſalute anime, it comes tog late. Gibſ, 446. 
Viner. Ba " G, = : | 
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4. Divorce a thora et:menſa is, when the uſe of . matri-"A thoro et meas / 


mony, as the cohabitation of the married per ſons, or their ſa, 
mutual converſation, is prohibited for a time, or without 
limitation of time. And this is, in. caſes, of adultery, 
cruelty, or the, like 3 in which the marriage having been 
originally good, is not diſſolved, ner affected as to the 
vinculum or bond. Aud this is ſo by the common as. 
well as by the canon law; in ſomuch that the wife ſo di- 
vorced, having ſued for a legacy left to her, and the 
huſband having given a releaſe, ſuch releaſe hath been 


adjudged good, notwithſtanding the divorce. Nor doth this 


kind either bar the wife of her dower, or baſtardize the 


children; but intitles her to alimony, which the eccleſi- _ 


aſtical court aſſigns, in proportion to the circumſtances, 
and condition of her huſband ; and no prohibition will 
lie. But as to the having again the goods ſhe brought, 


or ſo. much as is not ſpent ; that, in the law books, is. 


meant only of divorce a Wenne, or when there was a nul- 

8 ty of marriage ab mitte, ſo as to be teally no nd 
16% 

ut the.children e ſhe. hath after the di Khir Fe ſhall 

by eee baſtards; ſor a due obedience to the ſentence 

will be intended, unleſs the contrary be ſhewed. 1 Salk. 


12 

Byc Can, 107. In all ſentences pronounced only for di- 
vorce and ſeparation a thoro et menſa, there ſhall be a cau- 
tion and reſtraint inſerted in the act of the ſaid ſentence, 
that the parties ſo ſeparated ſhall live chaſtly and conti- 
nently ; neither ſhall they, during each other's life, con- 
tract matrimony with other perſon; And for. the better 
obſervation of this laſt clauſe, the ſaid ſentences of divorce 
{hall not be pronounced, until the party or parties requir- 
ing the ſame, have given good and ſufficient caution and 
ſecurity into the court, that they will not any way break 
or tranſgreſs the ſaid reſtraint or prohibition. _ 

And this doctrine, that neither of the parties ſhall con- 
tract matrimony during each other's life, hath been con- 
firmed by the temporal judges in the caſe of Foliambe, 
who having been divorced from his wife for incontinency 
on her part, married again during her life; and the ſe- 
cond marriage. was declared to be void, becauſe it was 
only a divorce a thoro et menſa. And the ſame is the doc- 
trine of the canon law ; and of the ſame tenor are the 
ancient conſtitutions of the engliſh church, Nevertheleſs 
divers acts of parliament, for the divorce of particular 
perſons in the caſe of adultery, agrecably to what the 

| | | Re- 
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Refer | tio legum did propoſe” in general, have allowed a 
liberty to the innocent perſon of marrying again. Gibſ. 


446. Me, 683. | 

And by Can. 108. If any judge, giving ſentence of di- 
vorce or ſeparation, ſhall not fully keep and obſerve the 
premiſſes; he ſhall be, by the archbiſhop of the province, 
or' by the biſhop of the dioceſe, ſuſpended from the 
exerciſe of his-office for the ſpace of a whole year; and 


the ſentence of ſeparation ſo given, ' contrary to the 


form aforeſaid, ſhall be held void to all intents and 


purpoſes of the law, as if 'it had not at all been given 


* 


or pronounced. W | I 
A divorce for adultery, was anciently à vinewlo matrimo- 
nii; and therefore in the beginning of the reign of queen 
Elizabeth, the opinion of the church of England was, 
that after a divorce' for adultery, the parties might marry 
again: but in "Feliambe's caſe aforeſaid, H. 44 El. in the 


ſtar chamber, that opinion was changed; and archbiſhop 


Bancroft, by the advice of divines, held that adultery was 


only a cauſe of divorce a menſa et thoro. 3 Salk. 138. 


Di tobe 5. Can. 105. Foraſmuch as matrimonial cauſes have 
ein of been always reckoned and reputed amongſt the weightieſt, 


the parties. 


and therefore require the greater caution when they come 
to be handled and debated in judgment, eſpecially in 


cauſes wherein matrimony, having been in the church 


duly folemnized, is required upon any ſuggeſtion. or pre- 
text whatſoever to be diſſolved or annulled ; we do ftraitly 
charge and injoin, that in all proceedings to divorce and 
nullities of matrimony, good circumſpeCtion and advice 
be uſed, and that the truth may (as far as is poſſible) be 
fifted out by the depoſition of witneſſes and other lawful 
roofs and evictions, and that credit be not given to the 
le confeſſion of the parties themſelves, howſoever taken 
upon oath, either within or without the court. 750 
The rule of the canon law upen fthis head, is in a 
decretal epiſtle of pope Celgſtine the third; who injoineth, 
that the parties be not ſeparated by their own confeſſion 
only, or by the rumour of the neighbourhood: For if 
they did believe that the eccleſiaſtical judge would concur 
with them, ſome perſons would collude together, and 
confeſs inceſt, for the avoiding of their marriage: And 
the rumour of the neighbourhood ought not ſo far to be 


Judged valid, as to diſannul marriages; unleſs other rea- 
ſonable and probable evidences do occur. Gibſc 445. 


This prohibition againſt accepting the ſole confeſſion of 
the parties, was exprelsly renewed in the canons of 1597. 
3 | a | And 
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> And how great. need there was of ſuch a prohibition, will 
5 appear to any one who ſhall eonſult the ancient acts of 
courts before thoſe times, and ſhall ſee there how common 
bs it was. to pronounce ſeparations upon the ſole confeſſion 
2 of the parties, and how numerous theſe ſeparations were, 
» ſo long as that continued to be the rule. Gib. ibid. 
2 | In 2 Mad. 314. there is a remarkable inſtance of this 
d kind; wherein à prohibition was prayed in behalf of the 
* children, who were in danger to be baſtardized by ſuch a 
4 fraud, Collet married Mary, and had children by her; 
n againſt whom it was libelled in the ſpiritual court, that 
| he had before married Anne the ſiſter of Mary; He and 
* Anne appear, and confeſs the matter; upon which (as the 
* report ſets forth) a ſentence of divorce was to paſs. 


Whereas in truth, Collet was never married to Anne, but 


5 - 
y it was a contrivance between him and his wife to get 2 
is themſelves divorced, after they had lived together ſixteen | 
p F P 3 = 

18 * And ſometimes women were ſuborned to perſonate the 

x wife, who were to come and confeſs the adultery; and 

* ſo the real wife might be divorced, whilſt ſhe knew no- 

t, thing at all of the matter. And Mr Clerke ſays, he knew 

1e two inſtances in bis time, where ſuppoſititious women 

in (not the wives of the parties) were ſuborned to come and 

h confeſs the adultery, as if they had been the real and true 

= wives, 1 Ougbt. 316. 3 | 

y 6. If the party accuſed ſhall prove, that the accuſer what ſball be 
d bath alſo committed adultery; this is a compenſation for decmes a com- 
* the crime, and the accuſer ſhall not prevail in his ſuit, ns or ns 
Je 1 Ought. 317, | | | 

al In like manner, if the party accuſed ſhall prove, that 

__ the accuſer before the commencement of the ſuit had 

* probable knowledge of the crime committed, and yet at- 

| terwards had carnal intercourſe with the accuſed ; in ſuch 

4 caſe, the accuſer ſhall not obtain a ſentence of divorce ; 

hy for the crime ſhall. be ſuppoſed to have been remitted, 

Fo 1 Ought. 317. 25 / 

” And probable knowledge in this caſe is, if the huſband, 

1 ſuſpecting his wife, ſhall charge her with the offence, and 

id ſhe conſels it; Or if the witneſſes, whom he ſhall after- 

ad wards produce, ſhall ſignify to him before the commence- 

de ment of the ſuit, that they can teſtify the offence from 

* their own fight and knowledge: Or if the huſband ſhall 

2 take her in the act of adultery: In all which caſes, ne- 

of vertheleſs, if the huſband ſhall afterwards have carnal 

7. knowledge of his wife, he remitteth the injury, and {hall 
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not have à divorce. Therefore if he deſires to be di- 
vorced, he mult abſtain from her bed, altho' he doth not 
| preſently turn her out of doors. 1 Qught, 317. 
Sentence of di- 7. Can. 106. No ſentence ſhall be given either for ſe- 
8 paration a thoro et menſa, or for annulling of pretended 
matrimony, but in open court, and in the ſeat of juſtice, 
and that with the knowledge and conſent either of the 
archbiſhop within his province, or of the biſhop within 
his dioceſe, or of the dean of the arches, the judge of the 
audience of Canterbury, or of the vicars general, or 
other principal officials, or ſede vacante of the guardians 
of the ſpiritualties, or other ordinaries to whom of right 
it appertaineth, in their ſeveral jurifdiftions and courts, 
and concerning them only that are then dwelling under 
their juriſdictions. 5 


cat. 8. 14. 1 Car. Green's caſe. Green prayed a prohibition - 


to the eccleſiaſtical court at Saliſbury, becaule his wife 
ſued him there to be ſeparated from him, propter ſevitigm. 
And ſcntence was there given for the huſband againſt the 
wife; and he was inforced to pay all the coſts for his 
wife. And afterwards ſhe appealed ; and becauſe the huſ- 
: band would not anfwer the appeal againſt himſelf, and 
pay for the tranſmitting of the record, he was therefore 
excommunicated; and now prayed a prohibition. The 
court conceived the caſe to be very hard, that he ſhould 
be inforced to ſpend his money againit himſelf, - But be- 
cauſe it was alledged, that the courte was fo in the ſpiri- 
tu] court, they would adviſe until the next term ; and 
ordered to ſtay their proceedings in the mean time. Cro, 


Car. 1b. 5 
XII. Alimory. 


Arwogv of ee 1. The ordinary hath the proper cognizance of ali- 
el-Gaftical cot: mony, and no other court: It is true, there lies an ap- 
QUZANG? » peal, but ſtill it is to the eccleſiaſtical judge; and if the 
perſon condemned will not obey the ſentence of that 

judge, he may be excommunicated. . y. Pax. 59. | 
In the caſe of Angier and Angier, T. 1718: Thewife 
by her next friend brought a bill againſt her huſband, for 
a ſpecial execution of articles, whereby he had agreed 
with a friend of hers to allow her 521 a vear ſeparate 
maintenance. Great miſbehaviour to each other was 
proved in-the cauſe. And it was proved by him, that ſhe 
had libelied in the ſpiritual court for alimony; and when 
that cauſe was depending there, theſe articles were made; 
and 


P3109 poo os 


. eh th ln 
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and that be was deſirous to be reconciled to her, and 
therefore ſtopped the allowance: It was objected, that 
this would be decreeing a ſeparation; which belongs to 


the ſpiritual court: Alimony continues only till the par- 
ties are reconciled ; and if the articles ſhould be decreed, 


a future reconciliation could not ſet them aſide. But the 


lord chancellor decreed an execution; He faid it was no | A 
invaſion upon the ſpiritual court; and if not decreed here, | 
they can be of no force any where; for the ſpiritual 
court cannot .decree a performance of them. If the 
huſband make a ſeparate proviſion for her, he is not at 
law chargeable with her debts. And he ordered the 
maſter to ſettle an indemnity for him againſt her debts ; 
and decreed the arrears; and ſaid, it was not a decree for 
alimony or ſeparation; for when they come together 
again, the articles would be no longer binding. Prer. 
Cha. 406. 5 | e 

2. A wife cannot ſue for alimony, during the cohabi- To be only while 
tation, Fin. Baron and Feme. X. a. "4 eee 

And although they be ſeparated, yet if the huſband 
maintains the wife, it bars her claim in reſpect there- 
of. 1d. 
Alſo if ſhe elopes from her huſband, the law will 
not compel the huſband to allow her alimony. Al. 
Pere $0 5 | | 

3. A wife having ſeparate allowance, and being ſepa- ie dar ai. 
rated, may make a gift of what ſhe ſaves, as a feme ole. poſe the. cut, 
Vin. ibid. 5 | 

And in the cafe of Dutton and Dutton, T. 1G, Lord 
chancellor Cowper allowed the wife to keep the plate 
which ſhe had bought, or had been given to her, during 
the ſeparation. Id. 

So if ſhe ſue for defamation or other injury, and has 
colls, and the huſband releaſes them, this ſhall not bar 
the wiſe ; for theſe coſts come in lieu of what ſhe hath 


* 


ſpent out of her alimony, which is a feparate main- 


tenance, and not in the power of her huſband, 1 Salk, 
115, | 


; i. Elopement. 5 


I. E. An. Robinſon and Ereinold. By Holt chief juſ- Wife living with 
tice: Tho' the wife be ever fo l-wd, yet while ſhe coha- the huſband, 
bits with her huſband, he is baund to find her necefiaries, 
and to pay for chem; for he took her for better for worke : 
So if he runs away from her, or turns her away. But if 


Go 2 ſue 
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ſhe goes away from him ; when ſuch ſeparation becomes 
notorious, whoever gives her credit, doth it at his peril.: 
for the huſband is not liable, unleſs he takes her again; 
for then it is as if a woman had eloped at common law, 


ſhe thereby loſt her dower ; but if ſhe came again, and 


the huſband” received her, the right of dower is revived, | 
1 Salk. 119. a 
2. A. 8 W. Todd and Stokes, The ofainciff was an 
apothecary, and ſerved the defendant's wife with phyſick, 
who lived ſeparate from her huſband, and had a ſeparate 
allowance of 20 1 a year. And by Holt chief juſtice : If 
huſband and wife feparate by conſent, and ſhe hath a 
ſeparate allowance; it is unreaſonable ſhe ſhould have it. 
ſtill in her power to charge him; and it is not to be 
preſumed; but tradeſmen that deal with her truſt her on 
her own credit, and not on the credit of her huſband ; 


and a perſonal notice is not neceſfary, it is ſufficient that | 


it be prey and commonly known. 1 Salk. 116. L. 


Turned away, 


3. H. 10 I. Longworthy and Heckmare. It was ruled 


dy Hot chief juſtice, that if a huſband turn away his 


wife, and-afterwards the takes up neceſfaties upon credit 
of a tradeſman; the huſband ſhall be liable to the tradeſ- 
man, to pay for them. But if the wiſe elopes, tho' the 
tradeſman hath no notice of the elopement, if he gives 
credit to the wife, the huſband is not liable. If the wife 
tells her huſband that The will buy fuch a thing, which 


is nedeſſary, and the huſband tells her that he will not 


allow it, and forbids the tradeſman to give his wife credit 
for it, and afterwards the wife takes up that thing of the 
ſame tradeſman, upon credit given her by him; the huſ- 
band is not liable. It is ſufficient for the huſband to give 
general notice, that people do not give credit to his wiſe, 
L. Raym. 444. 

E. 2 An. Hrherington and Parrot. By Holt chief wie 
tice: If a huſband turns away his wife, he gives her cre- 
dit wherever ſhe goes, and muſt pay for neceſſaries for 
her.” But if ſhe runs away from her huſband, he ſhall 
not be bound to any contract ſhe makes. On the other 
fide, while they cohabit, the -huſband ſhall anſwer all 
contracts of hers for neceſſaries; for his aſſent ſhall be 


preſumed to all neceſſary contracts, upon the account of 
cohabiting, unleſs the contrary appear. But if the con- 
trary appear, as by notice, there is then no room for ſuch 45 
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. 18 G. 2. Bolton and Prentice. In afſump/it for goods 
ſold and delivered to the defendant's wife, the caſe ap- 
peared to be, that the defendant and his wife had formerly 


lodged at the plaintiff's houſe, and the plaintiff für- 


niſned her with goods; and the defendant finding the 
plaintiff had helped her to pawn her watch, and ſuſpect- 
ing he confederated with her, left the lodgings, after 
paying the plaintiff his bill, and forbidding him ever to 
truſt her again. After this, the defendant and his wife 
cohabited together for a year; when, without any cauſe 
appearing, he left her, locked up her cloaths, and upon 
her finding him out, refuſed to admit her, and ſtruck her, 
and declared he would not maintain her, or pay any body 


that did. In this diſtreſs, ſhe borrowed cloaths of her 


friends,. and applied to the plaintiff, who furniſhed her 


453 


/ 


with neceſſaries according to the defendant's degree; 


which the defendant refuſing to pay for, this action was 
brought: and upon trial the jury found for the plain- 


verdict was right; for whilſt they were at the plaintiff's 


tiff. Upon motion for a new trial, the court held the 


there was a particular reaſon for the particular prohibition ; 


yet the cauſeleſs turning her away deſtitute afterwards, 
gave her the general credit again: and if a huſband 


| thould be allowed, under the notion of a particular pro- 


hibition, to deſtroy her obtaining credit in one place, he 
may in the ſame manner prevent it with all people ſhe 
is acquainted with. He appears to be a wrong doer, 


and therefore has no right to prohibit any body, Str. 
1214. ; 


4. T. 4 G. 2. Child and Hardyman, Action for linen 
ſold to the defendant's wife. Upon non aſſumpſit, the de- 
livery was proved. And the defendant proved that ſhe 


had lived in a very lewd manner; one Mr Nott frequent- 


ly coming to her at her huſband's houle, and they were 


locked up together in a bed-chamber; and other inde- 


cencies paſſed between them, And it was allo proved, 
that ſhe ſeveral times went to the houſe of this Net, a 
gentleman in Miliſbire, who lived within three miles of 
the defendant's houſe, It did not appear farther than that 
he diſliked her going and ſtaying at Mr. Nott's. But un- 


Leaving the huſ« 


band without 
conſents 


der theſe circumſtances, the huſband and wife continued 


to live together. Afterwards, ſhe went away from him, 
and went to Marlborough, where ſhe reſided for ſome time; 
but after che leaving her huſband's houſe it did not appear 
that ſhe ever ſaw Mr Noett, or lived in a lewd manner, 
After ſome time, the ſent Lucas an attorney to her hut- 


Gg 3 band, 


Living with an 
adu. terer. 
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band, to deſire that he would receive her again; the huſ- 
band told him, that if ſhe came again, ſhe ſhould never 
ſit at the upper end of his table, nor have the government 


of the children; but ſhould live in a garret. Then Lucas 
propoſed to him, to make her an allowance, and: propoſed 


about 80 or 100 l a year, he being worth about 5 or 6001 


a year. But that was not complied with; and afterwards 
ſhe came to London, and bought the linen to the amount 
of 531. By Raymond chief juſtice: If a woman elopes 


from her huſband, tho“ ſhe; does not go away with any 


adulterer, or in an adulterous manner; the tradeſman 
truſts her at his peril, and the hufband is not bound. 
And this hath been ſo adjudged in two or three caſes. 
Indeed if he refuſe to receive her again, from that time 
it may be an anſwer to the elopement. In this caſe he 
doth not abſolutely refuſe to receive her again; but that 
ſhe ſhould neither fit at his table, nor have any govern- 
ment of the children, but ſhould be kept in a garret; and 
ſhe deſerved no better uſage. And the plaintiff was non- 


ſuit, Str. 875. 


5. By the 13 Ed. 1. ſt. 1. c. 33. If a wife willingly_ 


leave her huſband, and go atwvay, and continue with ber ad- 


. wauterer, ſbe ſhall be barred for ever of action to demand her 


dower that fhe ought to have of her huſband's lands, if be be 


con biet thercupen; except that her huſvand willingly, and 


without coercion of the church, reconcile her and ſuffer ber to 
dwell with him; in woich caſe, he my ba reſtored to her 
acti an „ | | ; 


. allingly leave her huſband, and go away, and Gate 
Albeit the words of this branch be in the conjunctive, 
yet if the woman be taken away not willingly but againſt 
her will, and afterwards conſent, and remain with the 
adulterer without being cone Ned; ſhe ſhall loſe her 
dower; for the cauſe of the bar of her dower is not the 
manner of the going away, but the remaining with the 


adulterer in avowtry witheut reconciliation, that is the 
bar of the dower. 2 Inf. 435. | 


And continue with her advouterer] Albeit ſhe doth 1 not 
,continually remain in avowtry with the adulterer, yet if 


' \ ſhe be with him and commit adultery, it is a w 


within this ſtatute. 2 Int. 435. 

„ if ſhe once remain with the adulterer in avowtry, 
and afterwards he kecpeth her againft her will; or if the 
advouterer turneth her away, yet ſhe ſhall be cid to con- 


tinue with the advouterer within this ſtatute. 2 Infl. 435. 


Marriage. 

To demand” her detver] In this caſe of elopement, and 
remaining with the adulterer, the wife could not be barred 
of her dower by the common law, altho' a divorce were 
ſued or had for the ſame adultery: but by a divorce @ 
vinculo, in the life time of her huſband, ſhe loſeth her 
dower by the common law. 1 II,. 33. 


H. 12 G. Morris and Martin. Action for meat and 


other things provided for the defendant's wife. The de- 
fendant proved the went away from him with an adülterer. 
Raymond chief juſtice held, that the huſband ſhould not 
be charged for neceſſaries for ber, tho' the plaintiff who 
| provided for her had no notice; and he ſaid, chief juſ- 
tice Holt always ruled it ſo. Str. 647. 


7. 12 G. Mainwaring and Sands. In an action againſt ' 


the huſband for a laced head fold to the wife, it was 
proved, that the wife lived from her huſband in adultery, 
and that ſhe told the plaintiff ſhe had a huſband, but that 
ſignified nothing, for ſhe would pay him herſelf. Ray- 
mond chief juſtice held the defendant not chargeable, and 
ſaid he ſhould have ruled it ſo, if there had been no 
actual notice, which only ſtrengthened the caſe, Vr, 


706. 


hibition to the conſiſtory court of London, for that he 
was ſued there by his wife to be ſeparated from him prop- 
ter ſevitiam; and ſentence was there given againſt him, 
that his wife ſhould live from him, and that he ſhould 
allow her 5s 6d weekly, altho' the huſband offered re- 
conciliation, and defired cohabitation, and proffered cau- 
tion to uſe her fitly. But it was denied by the court to 
grant a prohibition; becauſe the court of the ordinary is 
the proper court for allowance of alimony, and may take 
order for ſeparation or divorce, if ſhe 10 cruelly uſed. 


Cre. Ja. 364. 


OY - of king Charles the firſt, See 


anne 


Mat. 


144 ST is the acorn, nut, or other fruit of the trees 
of the wood, which is uſually fed upon by the ſwine 


or other cattle : perhaps from pacrayy, to 1 or chew; 
| G 8 4 from 
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6. H. 12 J. Hyat's caſe. Thomas Hyæt prayed a pro- —— 
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from whence alſo may proceed the ſaxon word mean, to 


n. Which is treated of under the title eee 


Mey the twenty intl ia Gg Pollbays. 
| Methodiſts. ' See Diſſenters. - br 
Metropolitan. Sce Blſhops. r 
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fice of baptizing was frequently performed by the 
idwife; and it is very probable, that this gave occafion 
firſt to midwives being licenſed by the biſhop or his dele- 
gated officer. Wat. c. 31. 2 Burns Hiſt. Ref. 77. 
And by ſeveral conſtitutions, the miniſter was required 
frequently to inſtruct the people, in the form of words 
to be uſed in ſuch caſes of neceſſity. . 
In order for a midwife's obtaining a licence, ſhe muſt 


be recommended under the hands of matrons, who have 


experienced her ſkill; and alſo of the pariſh miniſter, 
certifying as to her life and converſation, "Ing that ſhe is 
a member of the church of England. 

The oath to be adminiſtred 50 i ie by the 9 
or his chancellor, when ſhe is licenſed to exerciſe that 
office, is ſaid to have been as followeth : 

«© You ſhall ſwear, firſt, that you ſhall be diligent 
and faithful and ready to help every woman labouring 
«% with child, as well the poor as the rich; and that in 


* time of neceſſity, you ſhall not for lake che poor wo- 


©« man to go to the rich. 
„ Item, You ſhall neither cauſe nor ſuffer any woman 


4 to name or put any other father to the child, but only 


him which is the very true father thereof indeed. 

* Item, You ſhall not ſuffer any woman to pretend, 
< feign, or ſurmiſe herſelf to be delivered of a-child, 
« who is not indeed; neither to claim any other wo- 
„% man's child for her own. 

„ Item, You ſhall not ſuffer any woman's child to be 
© murdered, maimed, or otherwiſe hurt, as much as you 
6 may ? and ſo often as you ſhall perceive any peril or 


« jeopardy either in the woman, or in the child, in any . 


\ 2 te luch 


to 


Oidwives. 

bc tuch wiſe as you ſhall be in doubt what ſhall chance 
«6 thereof; you ſhall thenceforth in due time fend for 
“ other midwives and! expert women in that faculty, and 
„ uſe their advice and counſel in that behalf. 
Item, Vou ſhalt not in any wiſe uſe or exerciſe any 
manner of witchcraft, charm, or fotcery, 8 
dor other prayers, than may ſtand with God's dus and 
„ the king's. 

Item, You ſhall not give any counſel or miniſter 


| 40 any herb, medicine, or potion, or any other thing, to 


t any woman being with child, whereby ſhe ſhould de- 


« ſtroy or caſt out that ſhe goeth nn before her | | 


time. 
Item, You ſhall not enforce any woman n Mig with 


„ child, by any pain or by any ungodly ways or means, 


* to give you any more for your pains or labour in 
% bringing her to bed, than they would otherwiſe do. 
Item, You ſhall not conſent, agree, give or keep 


„ counſel, that any woman be del ſecretly of that 


% which ſhe goeth with, but in the preſence of two or 
three lights ready. 
Item, You fhall be ſecret, and not open any matter 


40 appertaining to your once in the preſence of any 


„% man; undefined ry, or great urgent cauſe do con- 
$5 ftrain you fo to do. 
- «© Item, Tf any child be dead born, you yourſelf ſhall 
„ fee it buried in ſuch ſecret place, as neither hog or 
„ dog, nor any other beaſt may come unto it; and in 
« {ſuch ſort done, as it be not found nor perceived, as 
„much as you may: and that you ſhall not ſuffer any 
<« ſuch child to be caft into the jaques or any other in- 
convenient place. | 
Item, If you ſhall know any midwife uſing or doing 
© any thing contrary to any of the premiſſes, or in any 
<« otherwiſe than ſhall be ſeemly or convenient; you 
ſhall forthwith detect, open or ſhew the ſame to me or 
my chancellor fo? the time being. 
„Item, You ſhall uſe yourſelf in honeſt behaviour 
*© unto the woman, being lawfully admitted to the room 
and office of a midwite, in all things accordingly. 
Item, That you ſhall truly preſent to my (elf, or my 
Chaneeltor; all ſuch women as you ſhall know from 
time to time to occupy and exerciſe the room of a 
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„% —— = without any licence and admiſſion, 
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& Item, You ſhall not make or aſſign any deputy or 
© deputies, to exerciſe or occupy under you in your ab- 
c ſence the office or room of a midwife, but ſuch as you 
c ſhall perfectly know to be of right honeſt and diſcreet 
„behaviour; and alſo apt, able, and having ſufficient 
« knowledge and Fxperionge to exerciſe the ſaid room 
< and office. 


„ Item, You ſhall not be privy, or confine, that any 


c prieſt or other party ſhall in your abſence, or in your 
© company, or of your knowledge or ſufferance, baptize 
40 any child by any maſs, latin ſervice, or prayers, than 
«- ſuch as are appointed by the laws of the church of 
England; neither ſhall you conſent, that any child 
© born by any woman who ſhall be delivered by you, 


4 ſhall be carried away without being . baptized in the 


<< pariſh by the ordinary miniſter where the ſaid child is 


« born, unleſs it be in caſe of neceſſity baptized pri- 


<« vately according to the book of common prayer : but 
vou ſhall forthwith, upon underſtanding thereof, either 
give knowledge to me the ſaid biſhop, or ny chan- 
« cellor for the time being. 

« All which articles and charge you ſhal] faithfully 
© obſerve and keep: So help you God, and by the con- 
« tents of this book,” Boot of oaths, 

If there be a ſuit in the ſpiritual court, againſt a wo- 
man for exerciſing the trade ot a midwife without licence 
of the ordinary, againſt the canons; a'prohibition lieth : 
for this is not any ſpiritual function, of _ they have 
cogniſance. 2 Koll's Abr. 286. 


Mines in the glebe land. See Glebe land. 


Monaſteries. 


from that moſt accurate and valuable work, r 


N: OTE, the principal parts of this title are extracted 
anner's Notitia Menaftica. 


1 Origin 
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VII. Of the ſeveral kinds of hrala. i 

VIII. Officers therein. | = S110 
IX. - Diſſolution. * 5 e 
X. en | . 


2 Ori gin of nacher. | 


The ian of monks (from the wart; [9106s -folus,) 
ſeemeth to have been this: The perſecutions, which at- 
tended the firſt ages of the goſpel, forced ſome chriſtians 
to retire from the world, and live in deſarts and places 
moſt private and unfrequented, in hopes to find that 
peace and comfort among beaſts, which were denied them 
amongſt men. And this being the caſe of ſome very ex- 
tracordinary perſons, their example gave. ſo much reputa- 
tion to retirement, that the practice was continued when 


the reaſon ceaſed which firſt began it. And after the 
empire became chriſtian, inſtances of this kind were 


numerous; and thoſe, whoſe ſecurity had obliged them 
to live ſeparately and apart, became afterwards united 
into ſocieties, 

And in this kingdom in particuhar, it is not unlikely, 
but that ſeveral chriſtians, to avoid the heat of perſecu- 
tion, which raged fiercely here in the time of Diocleſian, 
about the year 393» might withdraw themſelves into ſo- 
litary places. "Ihe troubleſome times which ſoon after 
followed by the Romans hard uſage of the Britons, and 
the invaſion of the Scots from Ireland, the Pics and 
Attacots from the north, and the Saxons and Franks 
from the eaſt and ſouth, might poſſibly farther incline 
contemplative perſons to flee into caves, foreſts, and 
ſuch like ſolitudes, and ſpend their time there in reading 
the ſcriptures, 1 80 other duties of religion, tho' under 
no tye or vo but what they impoſed upon themſelves. 


85 The 
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Benedictines. 


Monaſtertes. 


II. 4 Be fever! of monks. 20 


8 — 


1. The Benedifiine ian were Fs who followed the 
rule of St Benedict, or Bennet; who was born at Nurſia 
in the dukedom of $poletto i in "Italy, about the year 480. 
From the colour of their outward habit, they were 
generally called Black monks. This order is ſaid to have 


deen brought into England, about the year 596. Of this 


order were alſ the cathedral priories, except Carliſle; a nd 


moſt of the richeſt abbies in England. There were alſo 
nuns, as well as monks, of this order. 
2. A reformation of ſome things which 8 too re- 


miſs in St Benedict's rule, was begun by Bernon, abbot 


of Gigni in Burgundy, and increaſed and perfected by 


Odo abbot of Cluni, about the year 912; which gave oc- 
caſion to the riſe of the Cluniac order; which was the 
firſt and principal branch of the BenediQines. For they 
lived under the rule of St Benedict, and wore a black 
habit; but obſerving a different diſcipline, were called 


| * a different name. 


William earl Warren, ſon in tow to William the 
cojquerar, firſt brought theſe monks into England, and 
built their firſt houſe ar Lewes in Suſſex about the year 
IO 

Al the W — of this order in England were go- 
verned by foreigners; and had more French than Engliſh 
monks in them. But many of them were afterwards 
made denizen; and all of them at laſt diſcharged from 
all ſubjection to the foreign abbies. 

There were 27 priories and cells of this order in 
England. 

3. The order of Grandmont was inſtituted at Grind. 
mont in Limoſin in France about the year 1076, by Ste- 
phen a gentleman of Auvergne; The monks of it lived 
under the rule of St Benedict, with ſome little variation. 
They were brought into England in the reign of king 
Henry the firſt, and ſeated at Abberbury in Sbroplhire; 


bdeſides which, it doth not appear that there were more 


Carthuſians. 


than two other houſes of this order in England, VIZ. 


Creſſewell in Herefordſhire, and Groſmont or Eſkedale 
in Vorkchire. 

4. The Cartbuſſan monks were alſo a branch of the 
Benedictines, whote rule they followed, with the addition 
of a great many auſterities. 


no, born at Cologne in Germany; who firſt inſtituted 
this 


Their W e was one Bru- 


> 


this order at 3 P Cartuſia) in the digceſe of Gre? 

noble in France, about the year 1080. 

. Their houſes were called Chanerg er, houſes. which by 

corruption have degenerated into Charter houſes. | | 
Their rule was the moſt tric of any of the religious 0 

ordets; for they were neyer to eat fleſh, and were obli- 

ged to feed on bread, water, and ſalt one day in every 


weck. They wore a hair ſhirt next their ſkins, and bb 


were Dees to walk only about their on gronnds ono 
a week. VR 

They. were brought into England about the year 1189 
by king Henry the ſecond ; and had their firſt, houſe at 
Witham in domnrſacthiee., 

Theis habit was all white, except their outward plait= 
ed cloak which was black. | 

There were but nine houſes of ola of this order in 
England. | 

There was yet another branch oh: | Benediftines Ciſtertians, or 

cafe Ciftertians, from Ciſtertium or Ci 2 in the bie Bemnzsaines, 
ſhoprick of Chalons in Burgundy, where this order was 
firſt inſtituted by Robert abbot of Moleſme in the year 
1098. They were alſo called Bernardines, from St Ber- 
ns abbot of Clairvaux about the year 85 who was 
2 great promoter of this order. 

From che colour of their habit, they were called 
White monks. ; 

Their monaſteries, which became very numerous in a 
ſhort time, were generally founded in ſolitary and un- 
cultivated places; and all dedicated 0 and bleſſed 
virgin. TH 

Theſe monks came into England a they year 1128 7 
bad their firſt houſe at Waverley in Aunty 2 before 
the diſſolution had 85 houſes here. | 

6. The order of Savigni or Fratres Griſes wiere faked Savignians, of 
by Vitalis de Mortain, who began to gather diſciples in e 73s 
the foreſt of Savigni in France about the year 1105. He 
gave his diſciples the rule of St Benedict, with ſome pe- 
culiar conſtitutions: And they took a grey habit, from 
whence they were called fratres griſei. Vitalis came into 


England in the year 1120; and preaching here, and 


converting many, probably introduced his order, which 
was ſhortly after, (viz. in the year 1148) united to the 
Ciſtertians. 
7: The order of Tiron was inſtituted by St Bernard, Tironenſes 
who was born in the territory of Abbeville in the year 
adn who ſet up a ſart of monks that took the name of. 
Tironenſes 
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Secular. 


Auzuſt ines. 


Monaſteries. 


Tironenſes from their firſt monaſtery, which was founded 


at Tiron about the year 1109. They were reformed Be- 


nedictines. There ſeems ta have been no houſe in Eng- 


land of this order, and only one abbey in Wales, viz. St 


Dogmael's - (where they were placed about the year 


4126), with its dependent priory at an and cell at 


Caldey. 
>28.. The orders of monks abovementioned, were all that 
we had in England and Wales, except the Salli of cu. 
tores Dei; who were Scotch monks, and of the ſame rule 
with the” Iriſh/ ones. We meet 8 theſe no Where but 
at St Peter's in York, | 

And the inftitution of Scotch inks there, Wemeik 
to have ariſen from the connection which was anciently 
between the metropolitical ſee of York and the kingdom 
of Scotland; for until about the year 1466, the arch- 
biſhop of York had juriſdiction over all the biſhops of 


Scotland, who had their conſecration from him, and 
ſwore canonical deer to Bie. | 


; 
: 


m. Canons. 


T. Beſides the 3 there were alſo canon; (from 
xa, regula), which were of two ſorts,” regular and ſe- 
cular, The ſecular were ſo called becauſe they converſed 
in ſeculs, abroad in the world, performed ſpiritual offices 
to the laity, took upon them the care of ſouls (which the 
regulars could nor do without diſpenſation), and differed 
in nothing almoſt from common prieſts, ſave that they 
were under the government of ſome local, ſtatutes. For 
tho? they were in ſome places confined to live under ane 
roof, as the monks and regular canons did, yet they ge- 


nerally lived apart, and were maintained by diſtinct pre- 


bends, almoſt in the ſame manner wich the canons and 
prebendaries of othef cathedral and collegiate Ekurches at 


this day. 
2. Regular canons were ſuch as lived under fon, hs. | 


They were a lets ſtrict fort of religious than the monks, 
but lived together under one roof; had a common dur- 
mitory and refectory, and were obliged to obſerve the 
ſtatutes of their order, 

3. The chief rule for theſe canons is that of St Auſtin, 


Who was made biſhop of Hippo in the year 395. But 


they were but little known till the tenth or eleventh” 
an were nor * brongh into England till after the“ 
conquelt, 


canons, there were alſo the following particular ſorts. 


'Ponafteries. „ 


conqueſt, and ſeem not to have obtained the name of 


Auſtin canons till ſome years after. The general opinion 


is, that they came in after the beginning of the reign of 
king Henry the firſt, about the year 1105. 
Their habit was a long black caſſock, with a white 
rochet over it, and over that a black look and hood ; 
from whence they were called black canons regular of 
St Auſtin, 
The monks were always ſhaved; but theſe canons 
wore beards, and caps on their heads. 
There were about 175 houſes, of theſe canons, and 
canoneſſes in England and Wales. 
4. But beſides the common and regular ſort of theſe Order of St 
Nicholas, 
As firſt, ſuch as obſerved St Auſtin's rule, according 
to the regulations of St Nicholas of Arreaſia; as thoſe of 


Harewolde in Bedfordſhire, Nutley or Crendon in Buck- 


inghamſhire, Hertland in Devonſhire, Brunne in Lin- 
colnſhire, and Lilleſhul in Shropſhire. 

Ochers there were of the rule of St Auſtin, and or- Order of St 
der of St Vidtor; as at Keynſham and Worſpring in So- Victor. 
merſetſhire, and Wormeſley in Herefordſhire. 

6. Others of the order of St Auſtin, and the inſtitu- of st Mary of 
tion of St Mary of Meretune, or Merton; as at Bucken- Merton. 
ham, in Norfolk, | 

7. The Præmonſtratenſes were canons who lived accord- præmonſtra- 
ing to the rule of St Auſtin, reformed by St Norbert, tweoſcs. 
who ſet up this regulation about the year 1120, at Pre- 
monſtratum in Picardy, a place ſo called becauſe it was 
ſaid to have been foreſhewn or Præmonſtrated by the bleſ- 
ſed virgin to be the head feat and mother church of this 
order. Theſe canons were, from their habit, called 
White canons, They were brought into England ſoon 
after the year 1140, and ſettled fiſt at Newhouſe in 
Lincolnſhire. They had in England a conſervator of 
their privileges, but were nevertheleſs often viſited by 
their ſuperiors at Premouſtre, and continued under their 
juriſdiction till the year 1512, when they were exempted 
from it by the bull of pope Julius the 2d, confirmed by 
king Henry the eighth; and the ſuperiority of all the 
toules of this order Tak England and Wales was given to 


the abbot of Welbeck in Nottinghamſhire — There were 


about 35 houſes of this order. 
8. The Sempringham or Gillbertine canons were inſti- Gn | 
tuted by St. Gilbert at Sempringham in Lincolaſhire, in 
the year 1148, He compoled his rule out of thoſe of St 
Autliu 
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464 Monaſteries. 
"a Auſtin and St Benedict (the women following the Ciſter- 
tian regulation of St Benedict's rule, and the men the 
rule of St Auſtin), with ſome ſpecial ſtatutes of their 
own. The men and women lived in the fame houſes, 
but in ſuch different apartments, that they had no com- 
mudication with each other; and increaſed fo faſt, that 
St Gilbert himſelf founded 13 monaſteries of this order, 
viz. four for men alone, and nine for men and women 
together, which had in them 700 brethren and 1500 ſiſ. 
ters. At the diffolution there were about 25 houſes of 
this order in England and Wales, * 
Order of th? 9. Canons regular of the holy ſepulebre were inſtituted 
boly ſepulchre, in the beginning of the 12th century, in imitation of the 
FRF , regulars inſtituted in the church of the holy ſepulchre of 
our Saviour at Feruſalem. The firſt houfe they had in 
England was at Warwick, which was begun for them by : 
Henry de Newburgh carl of Warwick, who died in the | 
year 1123, and perfected by his fon Roger. They are 
ſometimes called canons of the holy croſs, and wore the 
ſame habit with the other Auſtin canons, diſtinguiſhed 


only by a double red croſs, upon the breaſt of their cloak EY 
or upper garment. The endeavours of theſe religious for | 

regaining the holy land, coming to nothing after the lofs ſa 

of Jeruſalem in the year 1188, this order fell into decay, Ga 

their revenues and privileges were moſtly, | Ak to the aw 

Maturine friers, and only two houſes o them con- pr 

tinued to the diſſolution. o br 

8 | $3! | $72 | i . 1 

IV. . Sao ho 

Nan, called by the latins nenna; as alſo the maſeulins - D 


nonnus, which they uſed to Hgnify a monk; are of hebrew 
extraction, from vin, or nun, a ſon. 

1. There were, befides the Benedictine and Gilbertine 

nuns before mentioned, Cluniac, Ciſtertian, Carthufian, 

Auſtin, and Præmonſtratenſian nuns, who followed the 

fame rules with their reſpoctive monks, omitting only 

what was not proper for their {ex, and wore habits of the 

fame colour, having their heads always covered with a 

veil. | | N 

Order of Fon -· 2. And to theſe we muſt add three other orders of re- 
devrault. ligious women, formerly in England; viz. 

Firſt, nuns of the order of Fontevrault, which was in- 

ſtituted about the latter end of the eleventh century, by 

one Robert ſurnamed de Arbriſtæl at Fortevrault, in Poic- 

. | N tiers 


Beveral ſorts of 
uns. 


Monaſtertes. 


tiers, whete he built an abbey for his followers preſently 
after the year 1100, Tho' this order (which was a re- 
form of the Benedictine) was chiefly for women, yet be- 
ond fea they had alſo religious men living amongſt them 
in different apartments, who were under the government 
of the abbeſs; for the founder grounded his model upon 
our bleſſed Saviour's recommending the virgin Mary and 
St John the evangeliſt to each other. And as St John 
was thereby to look upon the bleſſed virgin as his mother, 
the founder directed that the men ſhould acknowledge the 
abbeſs or prioreſs of the convent as their ſuperior, and 
ſubmit to her authority both in ſpirituals and temporals. 
And the abbeſs of Fontevrault was made the general ſu- 
perioreſs and head of the order. - Theſe nuns were 
brought into England by Robert Boſſu earl of Leiceſter, 
before the year 1161, and placed at Nun Eaton in War- 
wickſhire ; but there were only two houſes more of this 
order in England, and there is no expreſs account of any 
monk in any of them, but only of a prior at Nun Eaton. 
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3. The nuns of $7 Clare were founded by her whoſe onder of StOlare, 
name they bear, at Aſſiſe in Italy, about the year 1212, or minoreſſes, 


Theſe nuns obſerving St Francis's rule, and wearing the 
ſame coloured habit with the Franciſcan friers, were often 
called minoreſſes ; and their houſe, without Aldgate, the 
minories. They were likewiſe called the Poor Clares, 
probably from their ſcanty endowments. They were 
brought into England by Blanch queen of Navarre, who 
was wife to Edmund earl of Lancaſter Leiceſter and 
Derby, about the year 1293, and ſeared without Aldgate 
as aforeſaid. Beſides which, there were but three houſes 
more of this order in England, viz, Waterbeache and 
Denny in Cambridgeſhire, and Bruſyard in Suffolk. 
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4. The Brigittines, or nuns of our holy Saviour, were Order of St 
inſtituted by St Bridget, princeſs or ducheſs of Nericia in Bridget. 


Sweden, about the middle of the 14th century, under 
the rule of St Auſtin, with ſome additions of her own. 
This order, tho' chicfly for women, had likewiſe men in 
every convent (who lived in different apartments, and 
were not permitted to come near the women but in 
caſes of great neceſſity), and differed from all other in- 
ſtitutions in requiring a particular number of men and 
women in every houſe, to wit, 60 nuns, 13 prieſts, 4 
deacons, and 8 lay brethren. I here ſeems to have been 
only one houſe of this order in England, namely, at Syon | 
in Middleſex, founded by king Henry the fifth, about 
the year 1414. I, | X 
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Dominicans. 


Franciſeans. 


Capuckins- 


Toinitari ins, or 


KMauvrines, 


The jreers (fratres, brethren.) were thele following: 


venues were to be divided into three parts, one for their: 


Monaſteries. 
| V. Friers. f 


The before mentioned were all the ſorts of monks, 
canons, and nuns, which we had in England and Wales: 


1. The Dominicans; whoſe founder was St Dominic a 
Spaniard, who was born about the year 1070. They 
were called preaching friers, from their ofice to preach 
and convert hereticks ; black friers, from their garments; 
and in France, Jacobines, from having their firſt houſe in 
St James's ſtreet at Paris. Their rule was chiefly that 


of St Auſtin, They came into England in the year 1221, : 
had their firſt houſe at Oxford, and at the diſſolution nar 

had about 43 houſes in England. There were nuns the 

alſo of this order, but not in England. . oy 

OI . 


2. The Franciſcans received their rule from St Francis 


an Italian, in the year 1182. They were alſo called Grey but 
or Minor Friers, the one from their grey.cloathing, the Car 
other name they aſſumed out of pretended humility. (wt 
They girded themſelves with cords, and went barefooted. give 
The general opinion is, that they came into England in yea 
the year 1224, and had their firſt houſe at Canterbury, year 
and their ſecond at London. — A relaxation having by and 
degrees crept into this order, it was thought fit to reform and 
and reduce it to its firſt rule and inſtitution. Thoſe that 40 
continued under the relaxation were called Conventuals ; 6. 
and ſuch as accepted the reformation of their order were tute: 
called Oſervants or Recolle:7s, This reformation was be- Mar 
gun by Sz: Barnard or Bernardin, about the year 1400. 1160 
King Edward the 4th is commonly faid to have brought unde 
them into England, but there is no certain account of tions 
their being here, till king Henry the th built two or fixed 
three houfes for them. At the diſſolution, the conven» made 
tual Franciſcans had about 55 houſes, which were under The 
7 cuſtodies or wardenſhips; viz. thoſe of London, York, firſt | 
Cambridge, Briſtol, Oxford, Neweaſtle, and Worceſter. or 7 
3. As to the Capuchins, and other diſtinctions of the 7. 
Franciſcans beyond the ſeas z they chiefly aroſe ſince the the o 
| unce! 


Engliſh reformation, and never had any place here. 

4. The Trinitarians, Maturines, or friers of the order 
of the Holy Trinity, for the redemption of captives, were h 
inſtituted by St John de Matba, and Felix de Valois in "Wo 


France, about the year 1197. The rule was that of St the y. 
Auſtin, with ſome peculiar conſtitutions, Their re- 15 
tiers 
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own ſupport and maintenance, another to relieve the | 
poor, and a third to redeem ſuch chriſtians as ſhould. be 
taken captives by the infidels. They were called Trinita- 
rians, becauſe all their churches were to be dedicated to 
the Holy Trinity; and Maturines, from having their firſt 
houſe in Paris near St /Mathurine's chapel. "They were 
brought into England in the year 1224; where the lands, 
revenues, and privileges of the canons of the holy ſepul- 
chre were given to them upon the decay of that order; 
and had their firſt houſe at Mottenden in Kent. There 
were about 10 or 12 houſes of theſe friers in England 
and Wales. 

5, be Carmelite or white friers (the former of which Carmelites, 
names they had from the place of their firſt reſidence, and 
the latter from the colour of their habit) came next into 
this Kingdom. They were alſo called brethren or friers 
of the bleſſed virgin. They pretended to great antiquity, 
but the firſt certain account we have of them is at mount 
Carmel in Paleſtine, about the year 1238. Their rule 
(which was chiefly that of St Baſil) is ſaid to have been 
given them by Albert patriarch of Jeruſalem about the 
year 1205, They were brought into England in the 
year 1240, by the lords John Veſey and Richard Grey, 
and had their firſt houſes at Alnwick in Northumberland, 
and Ailesford in Kent. Of this order there were about 
40 houſes in England and Wales. 

6. The order of Croſſed or Crouched friers were inf 
tuted, or at leaſt reformed, by one Gerard, prior of St 
Mary of Morello at Bologna ; and confirmed in the year 
1169 by pope Alexander the third, who. brought them 
under St Auſtin's rule, and made Tous other conſtitu- 
tions for their government. At fiſt they carried a cro/5 
fixed to a ſtaff in their hands, and afterwards had one 
made of red cloth ſewed upon their backs or breaſts. 
They came into England in the year 1224, and had their 
firſt houſe at Colcheſter. There were not here above 6 
or 7 houſes of theſe friers. 

. Phe origin of the Au/in friers, or friers Eremites of Auſtins or Ere- 
the order of St Auſtin (from «gn, a deſert place) is very 13 2825 
uncertain. They were brought into England about the 
We 1250. They had about 32 houſes in England and 

ales at the ſuppreſſion. 

8. The friers of the Sac firſt appeared in England i in Order of the Sac. 
the yeat 1257. The right ſtyle of them was friers of the 
penance of Feſus Chriſt. But they were commonly called 
friers of the Sac, from their habit being either ſhaped like 
12 0 3 a 


- Cloffed or 
crouched friers, 
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a ſack, or made of that coarſe cloth called ſackcloth, They 
ſeem to have had their firſt houſe near Alderfgate, Lon- 
don. But their order was very ſhort lived here, being 
put down by the council at Lyons in the year 1307. 

Bethlemites. 9. The Bethlemite friecs, came in alſo in the year 1257, 
They had their rule and habit much like that of the Do- 
minicans, but, were diſtinguiſhed from them by a red ſtar 
of five rays, with a blue circle in the middle of it, worn 
on their breaſts in memory of the ſtar which appeared to 
the wiſe men, and conducted them to Bethlehem, The 
were placed in Trumpingten ſtreet at Cambridge the firſt 
year they came over. And that ſeems to have been the 
only houle of theſe friers in England. 
Order of St An- 10. The order of St Anthony of Vienna was inſtituted in 
thony of Vienna. the year 1095, for the help and relief of ſuch perſons as 
were afflicted with that painful inflammation called St 
Anthony's fire, from that ſaint's being thought to eaſe 
people under it, and deliver them from it. The friers 
or brethren of this order followed St Auſtine's rule; came 


had one houſe at London, and another at Hereford. 

11. the laſt order of friers which was brought into 
this kingdom, was that of Bonhommes, or good men: who 
were brought hither by Edmund earl of Cornwall, in the 
year 1283, and placed at Aſherug in Bucks. Beſides 

Which, there was but one houſe more of this order in 
England, to wit, Edingdon in Wiltſhire. Theſe friers 
followed the rule of St Auſtin, and wore a blue habit. 


Bonhomres, 


VI. Military orders, 


Of the military orders of the religious, there were theſe 
following 25 3 
Hloſeitslas. , 1 Knights Heſpitalars, who took their name from an 
Em © * boſpital built at Jeruſalem for the uſe of pilgrims coming 
to the holy land, and dedicated to St John Baptiſt. For 
the firſt buſineſs of theſe knights was, to provide for ſuch 
pilgrims at that hoſpital, and to protect them from inju- 
ries and infults upon the road. They were inſtituted 
about the year 1092. They followed chiefly St Auſtin's 
rule: and wore a black habit, with a white croſs upon it. 
They ſoon after came into England, and had an houſe 


a poor and mean beginning, they obtained ſo great wealth 
and honours and exemptions ; that their ſuperior here in 


hither early in the reign of king Henry the third, and 


built for them in London in the year 1100, And from 


En gland 
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England was the firſt lay baron, and had a ſeat amongſt 
the lords in parliament ; and ſome of their privileges were 
extended even to their tenants. They were at firſt cal=_ 


led knights of St John of Jeruſalem; but ſettling chiefly 
at Rhodes after they were driven out of the holy land, 


were afterwards called knights of Rhodes; and after the 
loſs of Rhodes in the year 1522, and their having the 
iſland of Malta given them by the emperor Charles the 


fifth, they were called knights of Malta. 

There were alſo ſiſters of this order; but we had only 
one houſe of them in England, viz. Buckland in Somer- 
ſetſhire. | wo Spa 


3 


2. The Inigbit: Templars were inſtituted in the year Templatz. 


1118; and were fo called from having their firſt reſidence 
in ſome rooms adjoining to the temple at Jeruſalem, Their 


buſineſs alſo was, to guard the roads for the ſecurity of 


pilgrims in the holy land ; and their rule, that of canons 


regular of St Auſtin. Their habit was white, with a red 
croſs on the left ſhoulder. 'Their coming to England 
was probably pretty early in the reign of king Stephen: 


and their firſt ſeat was in Holborne. They increaſed. 


very faſt, and in a little time obtained very large poſſeſ- 
ſions. But in leſs than 200 years, their wealth and power 
was thought too great; they were accuſed of horrid 
crimes, .. and thereupon every where impriſoned ; their 


eſtates were ſeized; and their order was ſupprefled by pop@ 


Clement the fifth, in a general council at Vienna, in the 
year 1312. £ 
3» 


lief and ſupport of lepers and impotent perſons of the 
military orders, | 


VII. Of the ſeveral kinds of hou ſes. 


The above recited: are all the religious orders which we 
had in England and Wales, The houſes belonging to 
the ſaid orders were as follows; | 


| he order of 8.7 Lazurus of Jeruſalem (of which we Order of St La- 
had a few houſes) ſeems to have been founded for the res zarus. 


1. Cathedral is a name yet well known: In the con- Cathed. 2's. 


yentual cathedra]s, the biſhop was in the place of an ab- 
bat, and had the principal ſtall on the right hand of the 
entrance into the quire; as he hath till at Elv, and till 
lately had at Durham and Carliſle, 
2. Collegiate churches and colleges conſiſted of a num- 
ber of ſecular canons, living together under the govern- 
: Hb 3 ment 


Col eges. 


Abbiet, 


Priories, 
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ment of a dean, warden, provoſt, or maſter ; and having 
for the more ſolemn performance of divine ſervice, chap- 
lains, ſinging men, and choiriſters belonging to them. 

3. An abby was a ſociety of religious people, having an 


abbat or abbeſs to preſide over them. And ſome of theſe 


were ſo conſiderable, that the abbats of them were called 
to parliament, and had ſeats and votes in the houſe of 
lords. Mr Fuller ſaith, that in the 49 en 
four abbats, and 36 priors were called to parliament. 


But this number being too great, king Edward the firſt 
reduced it to 25 abbats and 2 priors, to whom were af- 
terwards added two abbats. So that there were 29 in all, 
and no more, that ſtatedly and conſtantly enjoyed this 
privilege; viz. the abbat vf Tewkeſbury, the prior of 
Coventry, the abbats of Waltham, Cirenceſter, St John's 


at Colcheſter, ' Croiland, Shrewſbury, Selby, Bardney, 


St Bennet's of Hulme, Thorney, Hide, Winchelcomb, 


Battel, Reading, St Mary's in York, Ramſey, Peterburgh, 


St Peter's in Glouceſter, Glaſtonbury, St Edmond's Bury, 
St: Auſtin's in Canterbury, St Alban's, Weſtminſter, 


Abingdon, Eveſham, Malmſbury, and Taviſtock; and | 


the prior of St John's of Jeruſalem, who was ſtyled the 
firſt baron of England, but it was with reſpe& to the lay 
barons only, for he was the laſt of the ſpiritual ones. 


4. A priory was a ſociety of religious, where the chief | 
ron was termed = prior or prioreſs ; and of theſe were 


two forts : . 
(1) Where the prior was chief governor, as fully as 
'any 'abbat in his abby, and was choſen 'by the convent : 


"ſuch were the cathedral priors, and moſt of the Auſtin 


order. : n 5 : | 
(2) Where the priory was a cell, ſubordinate to ſome 
great abby ; and the prior was placed and diſplaced at the 


| will of the abbat. But there was a conſiderable difference 


between ſome of theſe cells. For ſome were altogether 
Tubject to their reſpective abbies, who ſent them what 
officers and monks they pleaſed, and took their revenues 
into the common ſtock of the abbies. But others con- 


ſiſted of a ſtated number of monks, who had a feier ſent 


them from the abby, and paid a penſion yearly as an 
acknowledgment of their ſubjection, but acted in other 


matters as an independant body, and had the reſt of the 
revenues for their own uſe. Theſe priories or cells were 
always of the ſame order with the abbies on whom they 


depended, tho' ſometimes of a different ſex; it wang 
uſual after the conqueſt, for the great abbies to buil 
. "7 8 nunneries 
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nunneries in ſome of their manors, which ſhould be 
priories to them, and ſubject to their viſitation. | 
There were alſo priories alien, which were cells to fo. 
reign monaſteries, For when manors or tithes were 
given to foreign monaſteries, the monks, either to in- 
creaſe their own rule, or perhaps rather to have faith- 
ful ſtewards of their revenues, built convenient houſes 
for the reception of a ſmall convent, and then ſent 


over ſuch a number as they thought proper, conſti- 


tuting priors over them. And there was the ſame dif- y 


ference in theſe cells as in the former. For ſome of 
them were conventual, and had priors of their own chuſ- 
ing; and theſe were intire ſocieties within themſelves, 
and received the revenues belonging to their ſeveral houſes 
for their own uſe and benefit, paying only the ancient 
apport (appertum, perhaps from porte, to carry), or what 
what was at firſt the ſurpluſage, to the foreign houſe. 
But others depended wholly upon the foreign houſes, their 
priors were ſet over them by the foreign houſes, their 
monks alſo were often foreigners ; and both of thein 
removable at pleaſure ; and they returned all their re- 
venues to the foreign head houſes. For which reaſon 
their eſtates were generally ſeiſed during the wars be- 
tween England and France, and reſtoted to them again 
upon a return of peace. 

Theſe alien priories were moſt of them made by ſuth - 
as had foreign abbies founded by themſelves or by fome 


of their family. 


J 


5. Preceptories were manors or eſtates of the knights 1 e gs 1 


templars, where erecting churches for the ſervice of God, 
and convenient houſes, they placed ſome of their frater- 
nity under the government of one of thoſe more eminent 
templars, who had been by the grand maſter created præ- 
ceptores templi, to take care of the lands and rents in that 
place and neighbourhood, and fo were only cells to the 
prikeigat houſe it London. | 
6. Cammandries were the ſame amongſt the knights hoſ- Commanaies; 
pitalars, as preceptories were amongſt the templars, viz. 
ſocieties of thoſe knights placed upon ſome of their eſtates 
in the country, utider the government of a commander; 
who were allowed proper maintenance out of the revenues 
under their care, and accounted for the remainder to the 
grand prior at London. 
7. Hoſpitals were ſuch houſes for relief of the poor and Hoſyitals, - 
impotent people, as were incorporated by royal patents, 
and made capable of gifts and grants in. ſucceſſion. But 
| Hb4 beſides 
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Hermitage. 


Chauntries, 


© Free chapels, 


Monaſteries. 


beſides the poor and impotent, there generally were in 
theſe hoſpitals, two or three religious; one to be maſter 
or prior, and one or two to be chaplains and confeſſors; 


and theſe obſerved the rule of St Auſtin, and probably 
ſubjected the poor and impotent to ſome religious re- 


ſtraints, as well as to the local ſtatutes. Hoſpitals were 


7 ongginally deſigned for the relief and entertainment of tra- 


vellers upon the road, and particularly of pilgrims, and 
therefore were generally built by the way ſide; but of 
later years they have been always founded for fixed inha- 
Ps 5 
Frieries were houſes erected for the habitation of 
129 8 they were very ſeldom endowed, yet many of them 
were large and ſtately buildings, and had noble churches, 
in which many great peiſons choſe to be buried, Friers 
were by their profeſſion mendicants, and to haye no pro- 
rty; but moſt of their houſes had ſome ſhops and gar- 
dens belonging to them. 
ge Hermitages (from ene, 2 deſart or ſolitary place) 


were religious cells erected in private and ſolitary places, 
for ſingle perſons or communities, many times endowed, 
and ſometimes annexed to larger religious houſes. 


10. Chauntries (cantariæ) were endowments of lands 
or other revenues, for the maintenance of one or more 
prieſts to celebrate daily maſs for the ſouls of the founder 
2 his relations, and of their other benefactors; 


etimes at a particular altar, and oftentimes in little 


chapels added to cathedral and parochial churches ſor 


that purpoſe. 


11. Free chapels were places of religious 69” I ex / 
empt from all juriſdiction of the ordinary, ſave only, that 
the incumbents were generally inſtituted by the biſhop, 
and inducted by the archdeacon of the place, Moſt of 
theſe chapels were built upon the manors and ancient de- 
meſnes of the crown, whilſt in the king's hands, for the 
uſe of himſelf and retinue when he came to reſide there, 
And when the crown parted with thoſe eſtates, the cha- 
pels went along with them, and retained their firſt free- 
dom; but ſome lords having had free chapels in manors 
that do not appear to have been ancient demeſne of the 
crown, ſuch are thought to have been built and privi- 
leged by grants from the crown. 


VIII. Oer, 
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VIII. Off cers therein. 


Sa > 


were theſe. 

1. In every. abby the chief officer was the akket or. ob abba. 
beſs, who preſided in great pomp, was generally called 
lord abbat or lady abbeſs, and had a kitchin, and other | 
offices diſtinct from the common ones of the ſociety. | 

2. In every priory, the chief officer was the prior or prior. 
priore 18 who had the ſame power in priories as abbots and 
abbeſſes had in abbies, but lived in a leſs ſplendid and ex- 
penſive manner, tho' in ſome of the greater houſes they 
were called lord prior, and lady prioreſs. 

Next under the abbat in every abby. Was the prior, Subabbat and 


8 — — 
— F= 


who in the abbat's abſence had the chief care of the houſe, ſubprior. | 1 


and under him was the ſubpri or, and in, great abbies the 

third, fourth, and even fifth prior, who had their refpec- 

tive ſhares in the government of the houſe, and were re- 

movable at the will of the abbat, as all the other obedi- 

entiarii or officers were. 

Alſo in every priory, next under the prior was the ſub- 
prior, who aſſiſted the prior whilſt Pegs and acted in 
his ſtead when abſent, _ 
4. Magiſter operis, maſter of the fabrick ; 7 probabl v Magifter ogerie. 

1 after the buildings, and took care to keep them iu 


. 


eren 
ä 
. 6 - — 


good repair, * 

5. Eleemoſynarius, the almoner, who had the overlight x1.emoſynarins. 9 
of the alms of the houſe (which were every day diſtributed 4 
at the gate to the poor), who divided the alms upon the | th 
founder's day, and at other obits and anniverſaries, and | 1 


in ſome places provided for the maintenance and educa- 


| i 
tion of the choiriſters. 3 9 
6. Pitantiarius, who had the care of the pietances; pitantiatius. 9 


which were allowances (pittances) upon particular occa- 
ſions over and above the common proviſions, 
7. Sacrifla, the ſexton, who took care of the veſſels, Sacriſta. 
books, and veſtments belonging to the church ; looked 
after and accounted for the oblations at the great altar, and 
other altars and i images in the church, and ſuch legacies 
as were given either to the fabrick or Autenkls. He like- 
wiſe provided bread and wine for the ſacrament: and 
took care of burying the dead. 
8. Camerarius, the chamberlain, who had the chief care Camerarius, 
of the dormitory, and provided beds and bedding for the 
monks, razors and towels for ſhaving . and part of 
(if not all) their cloathing. 


" Celler arius, 
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Officers in theſe houſes reſpeQively, which we read of, = 
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Cellerarius. 


Precentor. 


Hoſtilarius. 


Iafir marius. 


Relectionat us. 


Coquinarius, 


Gardinarius, 
Portarius. 


Writers, 


Annaliſts, 


Theſauratius. 


men, organiſt, and choiriſters, but provided books for 


Monältettes. 

9. Cellerarius, the cellarer, who, was to procure provi- 
ſions for the monks and al ſtrangers reſorting to the con- 
vent ; viz, all forts of fleſh, fiſh, fowl, wine, bread, corn, 
malt,” meal, falt, and the Jike : as Ikewiſe wood for fir- 
ing, and all utenſils for the kitchin. 

10. Thefaurarins, the burfar, who received all the com- 
mon rents and revenues of the monaſtery, and paid all 
the common expences. 

11. Precentor, the chaunter, who had the chief care of 
the"choir ſervice, and not only preſided over the finging 
them, paid them their ſalaries, and repaired the organs, 
He had alſo the cuſtody of the ſeal, and kept the liber 
diurnalis or chapter book, and provided parchment and 


ink for the writers, and colours for the Iimners of books 


5200 the library. 


12. Hy Ailarius, or boſdifilifius, whoſe buſineſs it was 


to fee ſtrangers well entertained ; and to provide firing, 
napkins, towels, and ſuch like beceffaries for them. 
13. Tnfirmarius, who had the care of the infirmary, 


and of the ſick monks who were carried thither, and was 
to provide them phyſick and all neceffaries, and when 


they died was to waſh and prepare their bodies for burial. 

14. Refedionarius, who looked after the hall, providing 
table cloths, , napkins, towels, diſhes, plates, ſpoons; and 
other eeerics for it, and ſervants alſo to wait and tend 


there, He had likewiſe the keeping of- the cups, ſalts, 
..* ewers, and all the ſilver utenſils whatſoever belonging to 


the houſe, except the church plate. 
15. Coguinarius, the cook, who preſided in the kitchin 
for the dteſſing of victuals. 

156. Gardinarias, the gatdiner. | 

17. Portarius, who ſeemeth to have taken care of the 
carriages, and ſuch like; for that he was not the janitor 


or porter, feemeth probable, for that divers have been pro- 


moted to be abbats from that office. 

18. In every great abby there was a large room called 
the ſcriptorium, where ſeveral writers made it their buſi- 
neſs to tranſcribe the miſſals, liegers, and other books for 
the uſe of the houſe, and more eſpecially to tranſcribe 
books for the uſe of the library. And ſo zealous were 
the monks in general to repleniſh their libraries, that they 
often procured lands to be given, and churches to be 


appropriated for that work. | 
19. In all the great abbies, there were alſo perſons ap- 


pointed to take notice of the principal occurrences of the 


kingdom, 


8 
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kingdom, and at the end of every year to digeſt them 
into annals. In theſe records they particularly preſerved 
the memories of their founders and benefactors; the 
years and days of their births and deaths, their marriages, 
children, and ſucceſſors: fo that recourſe was ſometimes 
had to them, for proving perſons ages and genealogies; 
tho' it is to be feared, that ſome of thoſe pedigrees were 
drawn up from tradition only: and that in moſt of their 
accounts they were favourable to their friends, and ſevere 
upon their enemies. | 

The canons alſo and conftitutions of the clergy in their 
national and provincial ſynods, and even acts of pattie 
- ment, were ſent to the abbies to be recorded. | 


IX. Diſolution. | 


1. The Templars (as was before obſerved) for the many Templars all. 
and great abuſes charged upon them, were ſuppreſſed fo _ 
early as the year 1312. 
And in the year 1323 their lands, churches, advow- 
ſons, and liberties here in England were given by the act 
of parliament of the 17 Ed. 2. fl. 3. to the prior and 
brethren of the hoſpital of St John of Jeruſalem. | | 
2. About the year 1390, William of Wickham, bi- Other diſſolu- 
ſhop of Wincheſter, by the leave of the then pope and „ 
king, bought the alien priories of Hornchurch ' and 
Writtle' in Eſſex, and ſettled them on his new college 
at Oxford. And after the ſuppreſſion of alien priories, 
Takeley in Eſſex and Hamele in Hampfhire were ſettled 
upon this college. And Andover was ſettled upon his 
college at Wincheſter, 
About the year 1437, archbiſhop Chicheley founded 
All Souls college in Oxford, and got the revenues of fe- 
| veral ancient priories to be ſettled thereon. = 
About the year 1441, king Henry the fixth founded 
the college at Eaton, and King's college in Cambridge : 
and endowed them chiefly with alien priories, 
About the year 1459, William Wainfleet biſhop of 
Wincheſter founded Magdalen college in Oxford, and 
got the priory of Sele or Atteſele in Suſſex, and the 
priory of Seleburne in Hampſhire, ſettled on it. The 
hoſpitals alſo of Aynho and Brakeley in Northamptonſhi re 
were united to this college in the year 1484. 
In the year 1497, John Alcock biſhop of Ely, with 
the * conſent, ſuppreſſed St Rhadegund's nunnery 
in 


 Moneferiee. 


in. Cambridgeſhire, and with the revenues thereof found- 


ed Jeſus college there. . 

In the year 1505, Margaret counteſs of Richmond 
and Derby, founded Chriſt's college in Cambridge, and 
obtained the pope's licence to ſuppreſs the abby of Creyke 
in Norfolk, and to ſettle the revenues of it upon that 
college. . | V 
About the year 1508, the ſame counteſs began to con- 
vert an ancient hoſpital or priory dedicated to St John 
the evangeliſt at Cambridge into St John's college, and 
her executors carried on the deſign. Biſhop Fiſher was 
one of them, and at his deſire the nunneries of Heyham 


in Kent and Broomhalle in Berkſhire, and an hoſpital of 


regulars at Oſprike were (ſuppreſſed, and the 1evenues of 
them ſettled upon this college. 

In the year 1515, Brazen Noſe college in Oxford was 
founded, and William Smith biſhop of. Lincoln bought 
the priory of Cold Norton in Oxfordſhire of the abbat 


and convent of Weſtminſter, and gave the lands belong- 


ing to it to this new foundation. 

Not long after, cardinal Wolſey, by licence of the 
king and of the pope, obtained a diſſolution of above 30 
religious houſes (moſt of them very ſmall), for the 
founding and endowing his colleges at Oxford and Ipſ- 
wich. | I 5 
About the ſame time, a bull was granted by the ſame 


pope to cardinal Wolſey to ſuppreſs monaſteries, where 


there were not above ſix monks, to the value of 8000 
ducats a year, for endowing Windſor, and King's col- 
lege in Cambridge : And two other bulls were granted to 
the cardinals Wolſey and Campeius, where there were 
leſs than twelve monks, and to annex them to the greater 
monaſteries : And another bull to the ſame cardinals to 
inquire about abbies, to be ſuppreſſed in order to be made 
cathedrals : Altho' nothing appears to have been done in 
purſuance of theſe bulls. 

And afterwards another bull was granted to the ſame 
two cardinals, with further powers relating to the new 
cathedrals ; for ſome of the dioceſes were thought too 
large, and wanted much (as it was ſaid) to be reduced, 
that the biſhops might the better diſcharge their offices, 

But the promoting of learning ſeems to have been the 
chief intent of cardinal Wolſey, and of moſt others, in 
ſuppreſſing theſe houſes ; tho' probably ſome perſons both 
then and afterwards, promoted it with other views. 
Archbiſhop Cranmer particularly is faid to have been 

muck 


r 
t 
1 
{ 
i 
C 
] 
1 

A 

| 
| 


\ 


Monaſteries. 


477 


much for it, becauſe he could not carry on the reforma- 


tion without it. And as the increaſe of learning had 
rendered the corruptions of the church of Rome more vi- 
ſible; many others might alſo be againſt theſe houſes, as 
nurſeries of popiſh ſuperſtition : But other things con- 
curred to bring on their ruin. For, 1. Many of the re- 
ligious were certainly looſe and vicious; tho' probably 
not ſo bad as the viſitors repreſented ; for thoſe that are 
to be run down, will always be ſet in the worſt light; 
and the preamble to the firſt act of diſſolution did ſer 
forth, that in the larger monaſteries religion was well ob- 
ſerved. 2. The caſting off the pope's ſupremacy was 
urged for caſting off the monks, who notwithſtanding 
their ſubſcriptions, were generally thought to be againſt 
it in their hearts, and ready to join with any foreign 
power that ſhould invade the nation; whilſt. the king 
was excommunicated by the pope, 3. Their revenues 
being not employed according to the intent and deſign of 
the donors, was alſo alledged againſt them. 4. The diſ- 
covery of many cheats in images, of many feigned mi- 
racles, and of counterfeit relicks, brought the monks 
every where in difgrace, and contributed towards their 
overthrow. 5. Perhaps the obſervant friers being fo 
much againſt the king's divorce from queen Catharine, 
might exaſperate him againſt all monks and friers in ge- 
neral. But, 6. Not unlikely the great cauſe might be 
the king's want of a large ſupply, and the people's wil- 
lingneſs to fave their money; altho' it was certainly 
haſtened by the account which the viſitors gave of them. 
For after ſome debate in council how to proceed with 
theſe houſes, the king appointed commiſſioners to viſit 
them, and they made ſuch a bad report, that when a mo- 
tion was ſhortly after made in parliament, that in order 
to ſupport the king's ſtate and ſupply his wants, all the 


religious houſes might be conferred upon the crown 


which were not able to ſpend above 2001 a year, it met 


with but little oppoſition in either houſe, and an act was 


paſled for that purpoſe as followeth : 

3. Foraſmuch as manifeft ſin, vicious carnal and abomina- 
ble living, is daily uſed and committed commonly in ſuch little 
and ſmall abbies, priories, and other religious houſes of monks 
canons and nuns, where the congregation of ſuch religious per- 
ſons is under the number of 12 perſons ; whereby the gover- 
nors of ſuch religious houſes, and their covent, ſpoil confume 
and utterly waſle as well their churches, monaſteries, pricries, 
principal houſes, farms, granges, lands, tenements, and ber e- 

| ditaments, 


Diſſolution by 
the 27 H. 8. 


—— 


7 
* x l 
/ 4 
* "© +: 
"2 
4 1 
14 
I 
wP 
is 
7 
. 3 + 
al. : 
$ ? 
a 2 
* £33 
* 1 
+ 
0 
i 
1 
= > 
pA 
> * 
i 
74 4% 
„ 
40 
TI 
7 
l 
. 
4550 
1 
: p : 
155 
- 
14848; 
920 

bs [IS | 
or 
Ty 
of 

TiER43 
12 5; 07 

40 

141 
64 

385 is 
1 
5 . 

' 

19 
. 

* thy 1 
641 
+9 1 
3 

„ 
"4188 6 
N 
+ 4 } 

Tres : 

19 

5 8 

448 

i hx / 

(F; * 

4 1 

10 
111 
4 . 


———— —— — 


D 


== 


IE TI AB 3 oil DER . "MEET m a. 35 
JR — Da 2 * — — ones * 
F > wat ES 


. ⁵˙ 1 ˙— K 
— — = — ISI — I — 
CEL IS EONS IRS: ov 
F ou r n 
— 3 — 
_ — 


wy 2. 1 = . 
8 AE Nr * 5 —— — 2 5 
g . _ 2 8 b 2 A; "9; as". 3 
Feng p 2 3 5 D 8 * 
- > * — - — 
- * mY 2 
wa ome r 2 : - 


nen EY 9 — 


= 
2 


=Z : —— 
5 — y 0 . 
— 2 


ditaments, as the ornaments of their churches, and their good, 


and chatiels, to the high diſpleaſure of almighty God, ſlander of ve 
good religion, and to the great infamy of the king's highneſs and ſie 
the realm, if redreſs ſhould not be had thereof : And albeit that th 
many continual viſitatians have been heretofore had by the ſpace tu 
of 200 years and more, for an honeſt and charitable reforma- 1 
tion of ſuch. unthrifty carnal and abominable living, yet never- | fa 
theleſs little or no amendment is hitherty had, but their vicious | th 
living ſhameleſsly increaſeth, and by a curſed cuſtom is ſo rooted " Is 
and infected, that a great multitude of the religious perſons in c| 
fuch ſmnall houſes do rather chuſe to roue abroad in apaſtac, than al 
to conform themſelues to the obſervation of good religion; f» that re 
without ſuch ſmall houſes be utterly ſuppreſſed, and the religious 
per ſons therein committed to great and honourable monaſteries of te 
religion in this realm, where they may be compelled to live re- 6 
ligiouſly, for reformation of their lives, the ſame elſe be no re- WM 
" dreſs nor reformation in that 'behalf: In conſideration whereof, p 
the king's maſi royal majeſiy, being ſupreme head on earth under a 
God of the church of England, daily fludying and deviſing the | tl 
increaſe advùucement and exaltation of true dectrine and virtue g 
in the ſaid church, and the extirpating and deſtruction of vice | Ot 
and ſin, having knowledge that the premiſſes be true, as well | v 
by the accounts of his late viſitutions, as by ſundry credible in- th 
Fermations, conſidering alſo that divers and great ſolemn mo- tt 
naſteries of this realm, wherein (thanks to God) religion is w 
right well kept and obſerved, be deſtitute of ſuch full number of h 
religious perſons, as they ought and may keep, hath thought good =. fc 
Hat a plain declaration ſhould be made of the premiſſes, as te 
well to the lordi ſpiritual and temporal as to other his loving | ſc 
ſubjefts. the commons in this preſent parliament aſſembled : a 
ereupon the ſaid lords and commons, by a great deliberation, | e: 
finally be reſolved, that it is and ſpall be much more to the plea- b 
fare of almighty God, and for the honour of this his realm, that d 
the poſſeſſions of ſuch ſmall religious houſes now being ſpent fi 
ſpoiled and waſted for increaſe and maintenance of fin, ſhould be c. 


committed to better uſes, and the unthrifty religious perſons ſo 
ending the ſame be compelled to reform their lives : Thereupon 
it is enafted, that his maje/ly ſhall have and enjoy to him and 
his heirs for ever, all ſuch monaſteries, priories, and other re- 

| ligious houſes of manks canons and nuns, of what kinds of ba- 

bits rules or order ſoever they be, which have not in lands, 

tenements, rents, tithes, portions and other hereditaments, above 
the clear yearly value of 2001; and alſo all ſuch as within 
one year next before haus been ſurrendred to the king, or etber- 
wiſe diſſalved. 27 H. 8. c. 28. | ; 
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By this act about 380 houſes were diſſolved, and a- re- 
venue of 30 or 32,0001 a year came to the crown ; be- 
ſides about. 100,000 1 in plate and jewels. Some ſay, 
that 10,000 perſons. were hereby ſent to ſeek their for- 
tunes in the wide world, without any other allowance 
than 40s and a new gown to ſome few of them. Others 
ſay, that ſuch of the religious as deſired to continue 
their profeſſion, were (according to the. aforeſaid act) al- 
| lowed to go into the greater. monaſteries; and ſuch as 
choſe to go into the world, being prieſts, had every one the 
abovementioned allowance, and ſome of them. (for their 
readineſs to ſurrender). got ſmall penſions for life. 

The ſuppreflion of theſe houſes occaſioned great diſcon- 
tents, fomented probably by the ſecular as well as regular 
_ clergy, which at length broke out in open rebellion. But 
the rebellion being appeaſed, the king reſolved to ſup- 
preſs the reſt of the monaſteries, and thereupon appointed 
a new viſitation, requiring the viſitors to examine every 
thing that related either to the converſation. of the reli- 
gious, or their affection to the king and the ſupremacy, 
or to their cheats impoſtures or ſuperſtitions, or how they 
were affected during the late commotions. This cauſed 
the greater abbies to be ſurrendred apace. For ſome of 
the religious having been, faulty in the late rebellion, 
were liable to the king's diſpleaſure, and ſurrendred their 
houſes to ſave their lives. Some began to like the re- 
formation, and were upon that account eaſily perſuaded 
to it. Others, ſeeing their diſſolution approaching, had 
ſo much embezilled their revenues, that they were ſcarce 
able to keep up their houſes, A great many monks were 
executed for having been in the rebellion; and no doubt 
but many were prevailed upon by the viſitors, who en- 
deavoured both by threats and promiſes to get their re- 
ſignations. And in the end by the act of the 31 H. 8. 
c. 13. it was enacted as followeth. ö 


4. All manaſteries, abbathies, priories, nunneries, colleges, Diſtolutioas by: 


24 


- 


9 


hoſpitals, houſes of friers, and other. religious and eccleſiaſtical the 31 H. &. 


houſes and places, which have been ſurrendred or given up ſince 
the fourth day of February in the twenty ſeventh year of his 
majeſty's -reign, and which hereafter ſhall be ſurrendred or 
given up, ſhall be veſted in the king. (With a clauſe reſpect- 
ing privileges and exemptions, which was not in the for- 


mer act; to wit, that ſuch of them as were diſcharged. 


from payment of tithes, ſhould continue ſo; and ſuch as 
were exempted from the viſitation of the ordinary, ſhould. 
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become viſitable by the ordinary or by ſuch pet ſoſis as 


the king ſhall appoint.) 31 H. 8. c. 13. 


i 
By this act no houſes were ſuppreſſed; but all the ſur- 


-renders, which either were made or ſhould be made, 
were confirmed. The mitred or parliamentary abbies 
were all in being, and moſt of the abbats preſent, at the 
paſſing of it; and ꝓet none of them either oppoſed it, or 
voted aghinſt it; but were every one ſhortly brought to 
ſurrender, except the abbats of Colcheſter, Glaſtonbury, 
and Reading, who were therefore accuſed of high trea- 
ſon, attained and executed; and their abbies were fetſed 
as forfeited to the king by their attainder. 

5. The next year a bill was brought in and paſſed; for 
ſuppreſſing the knights of St John of Jeruſalem; by 
which it is enacted as followeth : The lords ſpiritual and 
temporal and commons in th) preſent parliament aſſembled, 
having credible knowledge, that divers and ſundry the king's 
Jubjedts, called the knights of Rhodes, otherwiſe called knight; 
0 St John's, etherwiſe called friert of the religion of 

t John of Jeruſalem in England, and of a like houſe being 
in Ireland, abiding in parts beyond the ſea, and having yearly 
great ſums of money out of this realm and out of Ireland, and 
other the king's dominions, have unnaturally and contrary to 
ow allegiance ſuſtained and maintained the uſurped authority 

the biſhop of Rome; and confidering alſo, that the ifle of 

Rhodes, whereby the faid religion took their nume and founda- 


tion, is ſurprized by the Turk; and that it were much better 


that the poſſe N dent of this realm, and in other the king's domi- 

nions, appertaining to the ou religion, ſhould rather be em- 

ployed and ſpent within t 

thereof, than converted to and among ſi ſuch unnatural ſubjects 

0 ts therefore enac ted, that the corporation of the ſaid religion 
m theſe realms, by whatſoever name or names they be founded 

incorporated or known, ſhall be utterly d * and void to * 


extents and purpoſes. 32 H. 8. c. 24. f. 1 


And the ting, his heirs and ſucceſſors, Pull have and enjoy 


| all that hofpital, manſion houſe, churches and all other houſes, 


earfices, buildings, and gardens to the ſame belonging, being 
near to the city of London, in the county of Middleſex, tall- 
e&d the houſe of St John of Jeruſalem in England; and al- 
s all that hoſpital, church, and houſe of le in Ire- 
land; and all caſiles, 8 manors, meaſes, lands, tene- 
ments, rents, reverſions, ſervices, woods, meadows, paſlures, 
paris, warrens, liberties, franchiſes, privileges, parſonages, 
tithes, penſions, portions, knights fees, advotuſons, commandries, 


e ſame, for the defence and ſafety 


preceptories, contributions, reſponſions, rents, titles, —_— con- 
itions, 


Monaſeries. 
ditions, covenants, and all other poſſeſſions and hereditaments, 
which appertained to the ſaid religion, or to the priors, maſters 
er governers, ' knights or other miniſters, poſſeſſed of and in 
the ſame, by the pretence or in the right of the ſaid religion. 


And all privileges of ſandtuary, heretofore uſed or claimed in 
manſion houſes and other places, commonly called St John's 
hold, and all other ſanctuaries belonging to any of the ſaid hoſ<- 
pitals, ſhall be utterly void and of none effett. ſ. 12. 

By the ſuppreſſion of theſe greater houſes by the two 
Jaſt recited acts, the king obtained a revenue of above 
roo, ooo a year, beſides a large ſum in plate and jewels, 
But the religious of theſe houſes had almoſt all of them 
ſomething given for their preſent ſubſiſtence, and pen- 
ſions aſſigned them for life or until they ſhould be pre- 
ferred to ſome dignity or cure of greater value than their 
penſions. | | | 


481 


6. The laſt act of diſſolution that was in this king's Diſſolution by 
reign," was the act of '37 H. 8. c. 4. for diſſolving col- the 37 H. 8. 


leges, free chapels, chantries, and the reſt, as ſolloweth: 

All colleges, free chapels, chantries, hoſpitals, fraternities, Pro- 
therhoods, guilds, and flipendiary priefts, having continuance 

in perpetuity, and being charged or chargeable to the payment 
of firſt fruits and tenths, which have been already ſurrendred, 

or alienated by covin, or otherwiſe diſſolved, ſhall be adjudged 
and deemed in the actual poſſeſſion of the king, his heirs and ſuc- 
cefſers; and alſo all and ſingular ſuch and ſo many as the king 
by his commiſſion ſpall appoint, of the chantries, free chapels, 

hoſpitals, colleges, and other the ſaid promotions, now in being, 

together with all their poſſeſſions and revenues, charged or 

chargeable to the payment of firſt fruits and tenths; and all 
colleges chargeable or not chargeable to the ſaid payment of firſt 

fruits and tenths ; which have lands and other poſſeſſions ap- 

pointed by the donors, for alms to poor people and other charita- 
ble deeds to be done. : 


This act was made fo general, that even thoſe great | 


nurſeries of learning, the colleges at Oxford and Cam- 
bridge, with thoſe of Wincheſter and Eaton, were in- 
cluded. And upon the breaking up of the parliament, - 


notice was ſent to both the univerſities, that their col- 


leges were at the king's diſpoſal. This put them upon 
petitioning for mercy, which was ſoon obtained, and let- 
ters of thanks were ſent for the continuance of them. 
But the commiſſioners appointed by this act for giving 
the king poſleſion of the aforeſaid houſes and places, did 
Vor. II. eee not 
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25 enter upon * any of them before his death, which 


* in the January following. | 
7. And therefore in the beginning of the reign of king 
Edward the ſixth, another act paſſed, viz. the x Ed. 6. 
c. 14. as followeth : All manner of colleges, free chapels, 
and chantries, which were not in the actual paſſeſſion of the 
late king nor of the king that now is; and all manors, lands, 
tenements, rents, tithes, penſions, portions, and other heredita- 
ments and things, given ſar the finding of any prigſt, anniwer- 
fary, ebit, lamp, light, or other like thing in any chureh or 


che el; ball be veſted in the ting, his heirs and ſucceſſurs. 


?rovided, that where any fraternity, or prisſi or incumbent 


of any Soares; by the firſt inſtitution thereeff ought to have kept 
a grammar ſabool or a preacher ; the king's commiſſioners ſpall 


appoint lands and other beredilaments of ſuch fraternity or 


chantry, to continue in. fucceſſion ta a ſchoalmaſter or preacher 
for ever: They ſhall alſo have potver to make and ordain a 


_ to have perpetuity, in every pariſh church beim & col- 


Yee chapel or chantry, ar annexed thereto, that fball come 


. 0 king's hands by virtue of this act, and to endow every 
fuch vicar fu ufficiently, having reſpect to his cure and charge; 


and alfa to affign in perpetuity, in every great town and pariſh, 


where they ſpall think neceſſary to have more prieſts than ane for 
the miniſlring the ſacraments in ſuch town or pariſh, lends and 
tenements belonging to any chantry chapel or flipendrary pri, 
being within the ſame town or pariſh. 


. Alſo, where any profit or benefit bath been payable to any 


poor per fons,. out of any college, free chapel, or chantry, and 
ether the premiſſes by this ac given to the king ; the commiſſion- 
ers ſhall afſign lands and uther hereditaments, parcel of the 


premiſſes, for the maintenance and continuance of the ſame for 


ever. 

And they ball 40% hove power to appoint lands and other 
bereditaments, parcel of the premiſſes, totvards the maintenance 
of piers, jutties, walls, or banks, againſ} the rage of the ' ſen, 
bavens and creeks, 

. Provided alſo, that . herein ſhall extend to any col- 
lege, hoſlel, or hall within either of the uni ver ſities of Cam- 
bridge and Oxford, ner to any chantry founded within the 
fame (yet fo, that the king at any time during his life may al- 


ter the names of any the ſaid chantries, and the foundations 


thereof, within the ſaid univerſities) ; nor to the free chapel 
of St George in the ca/ile of Windfor ; nor to the college 
called St Mary's college of Wincheſter, nigh Wincheſter, 


of the foundation of biſhop Wickham ; nor to the college of 


Eaton; nor to the pariſh church commonly called the chapel 4 
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the fea in Newton, within the iſ f Ely, in the county of 
Cambridge; nor to any chapel made for the eaſe of the people 

_ dwelling diſtunt from the pariſh church, or ſuch like 'chapel 

_ 2whereunto no more lands or tenemients than the churchyard or a 

little houſe or cliſe doth pertain ; nor to any cathedral church ar 
college where a biſhop's ſee is, nor to the manors lands Tene- 

ments or other hereditaments thereof (other than to chantries, 

obits, lights, and lamps within the ſame). | | 

Provided alfo, that-the king may give authority to his com- 

miſſioners, to alter the nature and condition of all manner of 

obits, as well within the ſaid uni ver ſities, as in any other place 
not being ſuppreſſed ; and the ſame obits fo altered, to diſpoſe 

to a better uſe, as to the relief of ſome poor men being /ludents 


er otherwiſe. | | | 
Provided alſo, that this ad? ſhall not give any copybold lands 
to the king. 2 7 1 7255 


By this act were ſuppreſſed go colleges, 110 hoſpitals, 
and 2374 chantries and free chapels. | | 


— 


X. Obſervations. 


to 1. The number of houſes and places ſuppreſſed from Number of 
Krſt to laſt, ſo far as any calculations appear to have e 
been made, ſeemeth to be as follows: | 
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Of leſſer monaſteries whereof we have the va- BY 

luation = — —— — 374 | [ 

Of greater monaſteries name.» BR þ | 

Belonging to the hoſpitallers —— — 48 4 

Colleges X —— — 90 4 | 

Chantries and free chapels —— — 2374 "i | 

2 | ; | e 3182 : | | 
Beſides the friers houſes, and thoſe ſuppreſſed by 'Y | 


A — — 
. © = 


Wolſey, and many ſmall houſes of which we have 
no particular account. 


——— ſt 
— 


2. Sir William Temple, in his introduction to engliſh Value, 
hiſtory, p. 175. ſays, that William the conqueror found, 
above a third part of the lands of the kingdom in the 
poſſeſſion of the clergy: And Sir Robert Atkins in his 
Gloceſterſhire, p. 11. ſays, that .28,000 knights fees 
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belonged then to the clergy, out of 60,000 in the whole: 11 
0 12 1 | But "| 
4 


45s 
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But both of them ſeem to ſpeak of the revenues of the 
clergy in general, viz. ſeculars as well as regulars; and 
do not ſay, what proportion the one bore to the other, 
nor mention how much was ſhortly after taken from them 
by the conqueror. 

Archbiſhop Wake, in his ſtate of the church, p. 212, 
319, takes notice, that in the year 1380, which was the 
Ath year of king Richard the ſecond, the commons made 
an offer in parliament, that if the clergy would bear a 


third part of the charge, they would grant to the king 


100,0001 in the way of a poll tax; ſo that the laity 
ſhould pay 100, ooo marks, and the clergy who occupied 
2 third part of the kingdom 50,000, To this the clergy 
replied, that their grant was not ever made in parliament, 
nor ought to be; that the laity neither ought, nor could 
conſtrain the clergy,” nor the clergy them; that therefore 
the commons ſhould be charged to do their part, and they 
might be ſure the clergy would not be wanting in theirs. 
But he obſerves withal, that the clergy uſually grand 
in this proportion. 


In the 27th year of king Hen. 8. the revenues of the 


clergy were laid at a fourth part only of the revenues of 
the kingdom. And Mr Collier, in his eceleſiaſtical hiſto- 


ry, JV. 2. p. 108. ſays, the revenues of the monks. did 


never exceed the proportion of a fiſth part; and conſi- 
dering the leaſes they granted to laymen upon ſmall rents 


and eaſy fines, he thinks their revenues did not exceed a 


tenth part of the kingdom. 
Particularly, the ſum total of the clear yearly revenue 
of the ſeveral houſes at the time of their diſſolution, 


of which we have any account, ſeemeth to have been 


as follows: 
| I 1 

Of the greater monaſteries — 104919 13 328 

Off all thoſe of the leſſer monaſte- 
ries of which we have the va- 


luation 29702 f - 102 
Knights hoſpitallers head houſe „ 
in London — 2385 12 8 


We have the valuation of only 28 
of their houſes in the country 2020-9, 48-1 

Friers houſes of which we have 2 3 
the valuation — — 2 4-06 


— — — — —— 


Total 140,785 6 33 
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And if we canfider, that there were many of the Ief- 
ſer monaſteries and houſes of the hoſpitallers and friers, 
of which no computation, hath been found; and that not 
one of the colleges, hoſpitals, and great number of chan- 


tries and free chapels are reckoned in this eſtimate ; and 
confider withal, the vaſt quantity of plate and other, 


hs 


goods which came into the hands of the king by the 
diſſolution; and the value of money at that time, which 
Was at leaſt fix times as much as is at preſent ; and: alſo. 


that the eſtimate of the lands was generally ſuppoſed to.. 
be much under the real worth ; we muſt needs conclude : 


their whole revenues to have been immenſe. 


3-.. It doth not appear that any computation hath been Nomber of pers 


made, of the number of perſons contained in the religi-'? 
ous houſes, Thoſe of the leſſer monaſterjes,, diſſolved by 
the ſtatute of 27 H. 8. were reckoned at about 1000 
If we ſuppoſe the colleges and hoſpitals to 
have contained a proportionable number, 


theſe will make about — — — 5347 


If we reckon the number in the greater mo- 
naſteries according to the proportion of 
their revenues, they will be about 35,000 ; 


« ** 


but as probably they had larger allowances bs 5 


in proportion to their number, than thoſe 

of the leſſer monaſteries, if we abate 5000 

upon that account, they will then be — Zoo 
One for each chantry and free N — 22374 


| Pei 47721 | 


"But as there were. ee more than one perſon to 
officiate in ſeyeral of the free chapels, and there were 
other houſes which are not included within this calcula- 


tion ; perhaps they may be computed in one general eſti⸗ 


mate at about 50,000. 


4. As there were penſions paid to almoſt all thoſe. 4 Al the reved 
the greater monaſteries, the king did not immediately ane were dite 


come into the full enjoyment of their whole revenues. 
However out of what did come to him, he founded fix new. 


biſhopricks, namely, thoſe of Weltminſter (which was 


changed by queen Elizabeth into a deantry with 12. pre- 


1 


bends, and a ſchool) Peterborough, Cheſter, Glouceſter, 


Briſtol, and Oxford. And in eight other ſces, he found 


ed e and chapters, by turning the priors and 


monks into deans and prebendaries, ow at, Canterbury, . 


Wincheſter, Durham, Worceſter. Rock titer, Norwich, 
| I 3 Ely, 


Holed of, 
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Concluſion. 


Ponageries. 


Ely, and Carliſle, He founded alſo the colleges of Chriſt 
Church in Oxford, and Trinity in Cambridge, and fi- 
niſhed King's college chapel there. He likewiſe founded 
profeſſorſhips of divinity, law, phyſick, and of the he- 
brew and greek tongues, in both the ſaid univerſities. He 
gave the houſe of Grey friers, and St Bartholomew's hoſ- 


pital, to the city of London; and a perpetual penſion to 
the ppor knights at Windſor; and laid out great ſums in 
building and fortifying many ports in the channel, and 


intended to have done more, but whether out of policy, 
to giye content to the nobility and gentry, by ſelling theſe 
lands at low rates, or out of eaſineſs to his courtiers, or 


an unmeaſured laviſhneſs in his expenres, he ſoon diſ- 
+: Abled, himſelf from it, and nothing further was done by 


Wyn 


4+ 


been appropriated to the monaſteries, which both the 


miniſters and pariſhiqners of thoſe places ſuffer for to this 


day, and is juſtly accounted a ſcandal to our reformation. 


Another thing to be lamented is, the loſs of a great 
number of excellent books, to the unſpeakable detriment 
of the learned world. For there was ſcarce any religious 
houſe but had a library, and, ſeveral of them very good 


ones. From their chronicles, regiſters, and other books 
relating to their own houſes and eſtates, the hiſtory and 

antiquities of the nation in general, and almoſt every. 
particular part of it, might have been more fully difco- 


vered, The many good. accounts of families; of the 


foundation, eſtabliſhment, and appropriation of ſeveral. 


pariſh churches, and the endowment of their, vicarages 3 


of the ancient bounds of foreſts, counties, hundreds, and 


pariſhes; of the privileges, tenures, and rents, of many 
manors and eſtates, and the like, which we meet with in 


ſuch of their books as have been preſerved, is a ſufficient 


proof that the advantage would have been ti} greater, if 


— been ſo fortunate as to preſerve more of them. 


t is not preſumed here to determine, whether they 


were more hurtful or beneficial to the kingdom, The 
Ehoiceſts records and treaſures of learning were preſerved 
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in theſe houſes,-- They were ſchools of learning and edu- 
cation; for every convent had one perſon or more appoint- 
ed for this purpoſe; and all the neighbours that deſired it, 
might have their children taught grammar and church mu- 
ſtek there, without any expence to them. In the nunneries 
alſo, young women were taught to work and to read: 
And not only the lower rank of people, but moſt of the 
noblemens and gentlemens daughters were taught in thoſe 
places.— All the monaſteries were in effect great hoſpi- 
tals; and were moſt of them obliged to relieve many poor 
people every day. They were likewiſe houſes of enter- 
tainment for almoſt all travellers.— And the nobility and 
gentry provided not only for their old ſervants in theſe 
houſes by corodies, but for their younger children and 
impoveriſhed friends, by making them firſt monks and 
nuns, and in time priors and prioreſſes, abbats and ab- 
beſſes. 7 7 „ 4; | 

On the other hand they were very injurious to the ſe- 
cular and parochial clergy; by taking to themſelves many 
prebends and benefices, by getting many churches appro- 
priated to them, and penfions'out of many others; and 
by the exemptions they got from the epiſcopal juriſdiction 
and from the payment of tithes.” And they were noel 
injurious to the nation in general, by deprivinget 
lick of ſo many hands, which might have been very ſer- 
viceable; to it in trade and other employtnents; by greatly 
diminiſhing the number of people, in conſequence of the 
inſtitution of celibacy; and by their houſes or churches 
being ſanctuaries for almoſt all manner of offenders. And 
if the ſuperſtition had continued, and the zeal of eſta- 
bliſhing religious inſtitutions had exerted it ſelf with equal 
vigour. to the preſent age; we ſhould by this time have 
been a nation of monks and friers, or probably have be- 
codme a prey to ſome foreign invader, | 0 


| 10 . Moravians. See Olſlenters. | . 
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Poꝛtmain. 


r NMTORT MAIN is, where lands and tenements Nortmais, 
IV Þ are given to any corporation, ſole or aggregate, hat. 
eccleſtaftical or temporal; and is called morimain, as com- 

ing into a dead hand; becauſe the lords of the fee could 
1 114 receive 
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Reftraints of 
nortmain. 


_ Poztmain, 
receive nothing of the alienee any more than from a dead 
-hand; but loſt their eſcheats 10 ſervices before due to 
them. 1 Ia. 2 
2. Before the ſtatutes of . Dalles once incor- 
porated might have been endowed, perpetuis futuris tem- 


poribus, without licence from the king or 2 ee N 


Gibſ. 641. 

ut by ch. 36. of the great arten 9 H. 3. common- 
ly called the ſtatute of morttmain ; it ſhall not be latuſul 10 
any to give his lands to any religious houſe," and to take the ſame' 


land again to hold of the ſame houſe. © Nor ſhall it be lawful 


te any houſe of religion to take the lands W's .any, and to leaſe 


ibe ſame to him of "whom he received it. Aud if any from 


henceforth give his lands to any religious houſe, and thereupon 
he convict, the gift ſhall be utterly void, and the land vp ac- 
crue to the lord of the fee. 2 

There were two cauſes: of mad this Pig rang one, 
that the ſervices that were due out of ſuch fees, and 
which in the beginning were created for the defence of 
the realm, were "unduly withdrawn; the other cauſe was, 
that the chief lords did loſe their cheats dee eee 
reliefs, and the like. 2 nfl. 75. | 

But the eccleſiaſtical perſons (who in this were to be 
commended, that they had ever the beſt learned men in 
the law that they could get, of their counſel). found many 
ways. to creep out of this ſtatute z to wit, religious men, 
as abbots, priors, and other ecclefiaſtical perſons regular, 


to purchaſe lands holden of themſelves, or take leaſes for 


long term of years, and many other devices they had to 
eſcape aut of this ſtatute z and biſhops, parſons, and other 
eccleſiaſtical perſons ſecular, took themſelves to be out of 
this ſtatute. 2 In. 75 


The ſtatute of the 7 Ed. 1. fe. : 2. een called the i 


ſtatute. De religioſis, intended to provide againſt theſe de- 


vices, which is as followeth: IWhere of late it was provided, 


that religious men ſhould not enter into the fees of any without 


licence and will F the chief lord; and natwithflanding, ſuch | 


religious men have entred as well into their own fees, as into 
the fees of other men, appropriating and buying them, and 
ometimes receiving them of the gift of others, whereby the ſer- 
vices that are due of fuch fees, and which at the beginning 
were provided for the defence of the realm, are wrong fully 
withdrawn, and the thief lords da loſe their eſcheats of the 


fame ; it is ordained, that no perſon, religious or other, what-= 


vever he be, that will buy or ſell any lands er tewements, or: 


| under the Sue of gift or leaſe, or that will receiue by reaſon | 


f * ather title whatſoever it be lands or benen or by — 
| | h oer 
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other craft or. engine will preſume ta appropriate to. himſelf, 
under pain of forfeiture of the ſame, whereby ſuch lands or 
 tenements may any wiſe come into mortmain + and if any per- 
Jon, religious or other, do preſume either by craft or engine to 
| offend aguinſi this ſtatute, it ſhall be lawful for the lord of the. 
fee th enter, and upon his neglect the king ſhall enter. 


That ill buy or ſell any lands or tenements, &c.] The ; 
tranſlatian here, as in many other places in the printed 
books, ſeemeth to be imperfect. The ſenſe is this: 7? is 
ordained, that no perſon, religious or other, whatſaever he be, 
Hall preſume to buy or ſell, or under colour of gift or leaſe or. 
any other title whatſoever to take of any perſon,” or by any other 
means by craft or engine to appropriate unto himſelf any lands 
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or tenements, whereby ſuch lands and tenements may in any f {| 
wiſe come into mortmain; on pain of forfeiture of the ſame. "| 
The words are, in the original, “ Statuimus———quod | bi 
©. nullus religioſus aut alius quicumque terras aut tene- AR 


* menta aliqua emere vel vendere aut ſub; colore dona- 
„ tionis aut termini. vel alterius tituli cujuſcumque ab 
«© aliquo fecipere aut alio quovis modo arte vel ingenio t 
„ ſibi appropriare preſumat ſub forisfactura eorumdem | | 
per quod ad manum mortuam terre et tenementa hu- 
* juſmodi deveniant quoquo modo.” Ape 
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- Either by craft or engine] A man would have thought 
that this ſhould have prevented all new devices; but they 
found alſo an evaſion out of this ſtatute : for this ſtatute 
extendeth but to gifts alienations and other conveyances 
made between them and others, by craft or engine: and 

therefore they gave over them, and they pretending a 
title to the land that they meant to get, brought a præcipe 
guod reddat againſt the tenant of the land, and he by con- 
fent and colluſion ſhould make default, and thereupon. 
they ſhould recover the land, and enter by judgment of 
law; and fo the ſtatute was defrauded. 2 I. 75. 
When this new invention was alſo provided for, and 
taken away by the ſtatute of the 13 Ed. 1. c. 32. yet 
they found out an evaſion out of all theſe ſtatutes ; for 
row they would neither get any lands by purchaſe, gift, 
leaſe, or recovery, but they cauſed the lands to be con- 
veyed by feoffment or in other manner to divers perſons 
and their heirs, to the uſe of them and their ſucceſſors, 

by reaſon whereof they took the profits. But this was 
enacted by the ſtatute of the 15 R. 2. c. 5. to be mort- 

main, within the forfeiture of the ſaid ſtatute of the 
7 Ed. 1. 2 Inſt. 755 ens: 
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But after all, the ſaid ſtatute of the 15 R. 2, did ex- 
tend only to bodies corporate; therefore by the 2 3 H. 8. 
e. 10. it is enacted as followeth ; M bere by reaſon of feoff- 
ments and other aſſurances made of truſt, F lands and other 
hereditaments to the uſe of pariſh churches, chapels, guilds, 
fraternities, commonalties, comnanies or brotherhoods, erected 
and made of devotion or by common" aſſent of the people without 
any corporation, or for obits or other hike uſes, there graweth 
and i ſſueih to the king and other lords and ſubjects of the real 
the like lofſes and other inconveniences, and is as much preju- 
dicial ta them, a ix in caſe where lands are aliened into mo#t-. 


main; it is enatted, that all and every ſuch uſes ball be 
word; and all collateral aſſurances in defrauding- of this flatute 


Hall he alſo void; and this flatute fhail be interpreted may be- 
neficially to the 'defiruftien of ſuch uſes. | 7 $42 


M. 34 & 35 El. Martindale and Mantin. En eject- 


ment by the leſſee of Sir Edward Clere againſt the leſſee of 
Peacock, for certain lands in Thetford, upon a ſpecial 
verdi&' the caſe was, Au anceſtor of Sir Edward Clere 
deviſed certain lands to divers and their heirs (under whom 
Peacock claimed) to the uſe of them and their heirs, upon 
this truſt and eonfidence, that they out of the profits of 
it ſhould erect a free ſchool, and pay ſo much to the maſter 
yearly, and ſo. much to the uſher, and ſhould give, 201. 
a year to five poor men; and the queſtion was, whether 


theſe uſes were void by the ſtatute of the 23 H. 8. c. 10. 


And after argument, all the juſtices held, that this diſ- 
poſition was not reſtrained by the ſtatute ; for that was 
only to reſtrain ſuperſtitious uſes, and never intended. to 
reſtrain uſes that were in favour of learning and relief of 
the poor. Cro. El. 288. NE | F074 EE 

And lord Cole ſays, that any man, notwithſtanding this 
ſtatute, may give lands or other hereditaments to any per- 
ſon or perſons and their heirs, for the finding of a preacher, 
maintenance of a ſchool, relief and comfort of maimed 


ſoldiers, ſuſtenance of poor people, reparations of churches, 


highways, bridges, cauſways, diſcharging, of the poor in- 
habirants of a town of common charges, for the making, 
of a ſtock for poor labourers in huſbandry, and poor ap- 
prentices, and for the marriage of poor virgins, or for any, 
other charitable uſes; and it is-good policy: upon every. 
ſich feoffment or eſtate, to reſerve to the feoffor and his 


heirs a ſmall rent, or to expreſs ſome ſuch conſideration 
of ſome ſmall ſum; ſo that the feoffees may, be ſeiſed to 


their own uſe, and not to the uſe of the feoffor, by which 
it is out of doubt that this ſtatute cannot make void the 
uſe, A Co. 26. Gib/. 645. 

8 : 3. Though 
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N Though the prohibition hy the ſtatute of mortmaing.tartion of 


in the magna charts was abſolute; 35 yet with proper li- thoſe reftraints, 
85 


cence alienations might ſtill be made, as appears from the 
preamble of the Pe Be e, before mentioned. 
2 Infl- 74. 

And 85 the 18 Ed. ſt. 3, c. 1 — 7 1 dlnds l- 
neficed; or religious peop A 4 have. pnrchaſed: lande, and 
the ſame have put in mortmain, be. impeached. upon the fame 
before our juſtices, and. they ſhew our chanter ¶ licence, and 


proceſs. thereupon. made by an inqueſt uf ad quod. damnum, on 


of our. grace, or by fine; they Fall be freely. let in peace with- 
out being farther EA for the ſame purchaſe. .. ©. 


And by the 17 C. 2. C. 3- Every, tuner. 3 | 


priation, tithes, or portion of tithes in any pariſb or chapelry,. 
may- give and annex the ſame or any part thereef, unto the par- 
| ſenage or _vicarage a the. ſaid pariſh, church or chapel, where. 
the ſame do lie or ariſe, or - ſettle the ſame in truſt for the benefit: 
of the ſaid parſonage or vicaragez or of the curate and. curates 
there ſucceſſively where the. par ſanage is impropriate and ar 
vicar endotued; without any licence of mortmain. ſ. 7. 
And if the ſettled maintenance. of any parſonage,, vicarager, 
churches, and chapels united, cr of any other par ſonage or vi- 


carage with cure, ſhall not amount to the full ſum of 1001. a, 


year clear and above all charges and reprixes; it ſhall he law- 
ful for the parſon, vicar, and incumbent. of the: ſame, and. 7 
ſucceſſors, to take and purchaſe. to him and his ſucceſſors, lands: 
tenements rents tithes or other hereditaments > without any licence 
of mortmain. 1. 8. 

This licence was frequently, given by. the. kings, Robe. 
withſtanding the ſtatutes to the contrary; partly; by rea- 
ſon that the ſtatutes gave to the king a right of entry in 


4 


caſe of alienation in mortmain, if the lords did not enter 


within ſuch a time; and this ſeemeth reaſonable, becauſe 
thereby the king only gives up that right of entry. which) 
thoſe ſtatutes do give him for the forfeiture,, which. every. 
meſne lord might alſo. do as well, ſo far as he had-a,right. 


by thoſe ſtatutes: and partly, becauſc the kings. claimed 


a power inherent in the crown to diſpenſe with ſtatutes or 
acts of parliament, 2. Har. 391. 

But this diſpenſing power was carried ſo. very: high in 
the reign of king James the ſecond, and found to be of 
ſuch dangerous conſequence as to meke the execution of 


the moſt neceſſary laws in effect precarious, and merely,- 


dependent on the pleaſure of the prince; and it ſeeming 


highly incongruous, that the king ſhould have a kind of 


abſolute unlimited power in diſpenſing with laws, where- 
in the church and ſtate have the higheſt intereſt, when at 
e 
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Further re- 


ſtraints by the 


G. 2. C. 36. 


Moꝛt main. 


the ſame time he hath no power at all to diſpenſe with, 
any law Which veſts. the leaft right or intereſt in a private 


ſubje& ; it was found by experience neceſſary to declare 
and enact] by the 1 W. eff. 2. c. 2. that no diſpenſation. 
non obſtante to any flatute ſhall be allowed; but that the 


fame Jhall be held void and of none eff*, except a di ſpenſation | 


be allowed in ſuch ſtatute, 2 Haw: 391. 

But with reſpect to aljenations in mortmain, power was 
Acme Civent ts” the king to grant licences as follow- 
eth, by the ſtatute of the 7 & 8 WW. D 37. VIE. Whereas 
it-would-be'a great hindrance to learning and other good and. 


; charitable works, if perfons well inclined may nat be permitted to 


found colleges or ſchools' for (encouragement of learning, or to 
aug mont the revenues of colleges or ſchools already founded, by 
granting lands tenements rents or other Hereditaments to fuch 
college or ſebools, or to grant lands or other bereditaments is 
other bodies politick or incorporated, now in being, or hereafter 
i be incorporated for other good and publick uſes ; it is enacted, 
that it ſhall be lawful for the king, his heirs and fucteffirs,. 
when and ſo-often as they ſhall think fit, ta grant to any perſon 
or perſons, bodies politict or corporate, their heirs and ſucce/- 
fats, licence to aliene in mirtmain, and alſo to purchaſe take 


and bald in mortain, in perpetuity or otherwiſe, any lands 


tenements rents or hereditaments tohatſoe ver, of tohomſoe ver the 
ſame fhall be bolden; and the ſame ſhall not be ſubect to 2 
failure. by reaſon of ſuch alienation or acquiſs TTUL.Þ 
*Andiby-the 2& 3 An. c. 11. I ſhall be lawful for any 
perſon by deed inrolled, to give to the corporation for augment- 
ing the maintenance of the poorer clergy, any lands or goods for 
that 'uſe-and purpaſe, without any licence or writ of ad quod 
damnum; the flatute of nin or any ather flatute or 
law notwithlanding. 
4. By the 9 G. 2. c. 35. Whereas gifts or alienations if” 


2 lands tenements or hereditaments in mortmain are prohibited. ar * 


reftrained- by magna charta'and divers other wholſome laws, as © 
prejuicial to and againſt the common utility,” nevertheleſs this 
public miſchief hath of late greatly increuſed, by many large 
and iniprovident altenations or diſpoſitions Kade by languiſhing 
or dying perſons, or by other perſons, to uſes called charitable 
uſes 1 late place after their deaths to the diſberiſan of their 

lawfuf heirs 5 it is enacted, that from and after June 24, 


1736, u manors lants tenements rents advnuſons or other © 


hareditinents corporeal or incorpareal whatſoever,” nor any 


ſum or Jos of money g1ods chattels flocks in the publick funds 


ſecurities for money or un other perſonal tate whatſoever | 
to be laid out or diſpoſed of i in the purchaſe” of any lands te- 
nements or bereditaments, ſhall be given granted aliened 


limited 
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limited releaſed transferred afjigned or appointed or any ways 
conveyed or ſettled, to or upon any perſon or perſons bodies poli- 
tick or corporate or otherwiſe, for any eflate or intereſt whatſo- 
ever, or any ways charged or incumbred by any perſon or per- 


| ſons whatſoever, in truſt or for the benefit of any charitable uſes 


whatſoever + unleſs ſuch gift conveyance appointment or ſottle- 
ment of any ſuch lands tenements or hereditaments ſum or ſums 


of money or . perſonal eflate (other than flocks in the publick 


funds) be made by deed indented ſealed and delivered in the pre- 
fence of two or more credible witneſſes, twelve kalendar months 
at leaſi before the death of ſuch doner or grantor (including 
the days of the execution and death), and be inrolled in his ma- 
jefly's high court of chancery withing ſix kalendar months next 
after the execution thereof; and unieſs ſuch flocks be transferred 
in the publick books uſually kept for the transfer of flocks, fix 
kalendar months at leaſt before the death of ſuch donor or 
grantor (including the days of the transfer and death); and 
unleſs the ſame be made. to take ect in poſſeſſion for the chari- 
table uſe intended, immediately from the making thereof ; and 
be without any power of revocation, reſervation, truſi, condi- 


tion, limitation, clauſe or agreement whatſoever, for the benefit 


of the donor or grantor, or of any perſon or perſons claiming 
under bim. 1.1. 

Provided, that nothing herein before mentioned, relating to 
the ſealing and delivery of any deed or deeds twelve kalendar 
months at leaſt before the death of the grantor, or to the trans- 
fer of any ſlect fix calendar months before the death of the 
grantor or perſon making ſuch transfer, ſhall extend to any pur- 
chaſe of any eſtate or intereſt in lands tenements or heredita- 
ments, or any transfer 7 any flock to be made really and bona 
fide for a full and valuable conſideration aftually paid at or 
before the making ſuch conveyance or transfer, without fraud or 
colluſion. ſ. 2. 

And all gifts grants conveyances appoinimenis aſſurances 
transfers and ſettlements whatſoever, of any lands tenements 
or other hereditaments, or of any eſtate or intereſ therein, or 
| of any charge or incumbrance affetling or to affect any lands 
tenements or hereditaments, or of any flock money goods chattels 
or other perſonal eflate or ſecurities for money, to be laid out in 
the purchaſe of any lands tenements or hereditaments, or of 
any efiate or intereſt therein, or of any charge or incumbrance 
affecting or to affitt the ſame, to or in truſt for any charitable 
uſes whatſoever, which ſhall after the ſaid 24th day of June 
1736, be made in any other manner or form than by this att is 
directed, ſhall be unid. f. 3. 


Provided always, that this act ſhall not extend to make vsid 


the diſpoſitions of any lands tenements or hereditaments, or of 
. 5 any 
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Portman. 


any perſonal gſinte to be laid out in the purchaſe of any lands 
tenements or hereditaments, which fhall be made in any other 
manner or form than by this. at is directed, io or in truſt for 
either of the tius univerſities ; or any of the colleges or houſes of 
learning within either of the ſaid univenſities; or io or in 


truſt for the colleges of Eton, Wincheſter, or Weſtminſter, 


for the better ſupport and maintenance of the ſcholars only upon 


the foundations of "the ſaid colleges of Eton, Wincheſter, 


and Weſtminſter, . 4. | 
Provided nevertheleſs, that no ſuch college or houſe of learn- 


ing, whith doth or ſhall hold or enjoy fo many advowſons of ec- 


clefiaflizal benefices, as are or be equal in number to one 
moiety of the fellows or perſons wſuaily fliled or reputed as fel- 
lows; or ' where there are or bull be no fellows or perſons 
»ſually fliled or reputed as fellows, to one moiety of the ſtudents 


upon the foundation, whereaf any fuch college or houſe of learn- 


ing doth or may, by the preſent conſtitution of fuch college or 
hauſe of learning com,. — be capable of purchaſing acquiring 
receiving taking holding or enjoying any other advowſons of ec- 
clefiaftical benefices by any means whatſoever : the advowſons 
of fuch eccleſiaſticul benefices as are annexed to, or given for 
the benefit or better ſupport of the headſbip of any of tbe ſaid 
colleges or houſes of learning, not being computed in the number 
of advotufons hereby limited. . 5. 5 YL 1 

In the caſe between Aßburnham and Bradſhaw —— 
Whereas by an order made on the hearing of this cauſe 


in the hign court of chancery the 11th day of Dec. 


1738, by the right honourable the lord high chancellor 
of Great Britain, his lordſhip (among other things) de- 
clared the will of Robert Bradſhaw in the ſaid order 
named to be well proved, and that the firſt queſtion in 
the cauſe appeared to be a point of law ariſing on the 
conſtruction of a new act of parliament which had never 


come in judgment before, and to be a matter of great 


conſequence; for which reaſon his lordſhip thought it fit 
in order to the fettling the law thereupon, that the opi- 
nion of all the judges ſhould be taken on the following 
caſe: viz. Robert Bradſhaw, clerk, on the 20th day of 
November, in the year 174, duly made and executed 
his laſt will and teſtament in writing; and by the ſaid 


will gave and deviſed divers lands and tenements to truſtees 


and their. heirs, in truſt or for the benefit of certain cha- 
ritable uſes therein mentioned, amongſt ſeveral other 
truſts, The ſtatute of the ninth year of his preſent ma- 
jeſty's reign, for reſtraining the diſpoſition of lands in 


mortmain, commenced from and after the 24th day of 
June in the year 1736. In July 1736 the teſtator died, 


without 


Ses 8 =. 
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without revoking or altering the ſaid will. Quære, Whe- 


ther ſuch gift or deviſe, ſo far as the ſame relates to the 
charitable uſes aforeſaid, be good in law notwithſtandin 
the ſtatute, or not? Anſ. We have heard counſel on al 
ſides, and are of opinion, that the gift or deviſe, ſo far as 
- the ſame relates to the charitable uſes aforeſaid, is good in 
law notwithſtanding the ſaid ſtatute, 1195 
Sergeant's Inn Wm Lee. J. Forteſcue A. 
Dee. 4. 1739. J. Wine. W. Forteſcue. 
e J. Comyns. W. Chapple. 
111 Parker, 
Law. Carter. M. Wright. 
E. Probyn. (Judge Denton 
being abſent.) 


It hath been determined, that if a man deviſeth his 
land to truſtees 1 be turned into money, and that money laid 
out in a charity, it is not good within this act; for it is 
an intereſt ariſing out of land. So a deviſe of a mortgage, 
or of a term for years, to a charity, is not good; for the 
words of the ſtatute are, that the lands ſhall not be con- 
veyed or: ſettled, for any eſtate or intereſi whatſoever, or any 
ways charged or incumbred, in truſt or for the benefit of any 
charitable uſe. 


80 alſo money given to be laid out in lands is expreſs!y ' 


within the at; but money given generally is not; and 
if money be given to be laid out in lands or otherwi/e 
to a Charitable uſe, it hath been determined that ſuch 


deviſe is good, by reaſon of the words ſor otherwiſe]. 


As in the caſe of Sore/by and Hollins, Aug. 6. 1740. 
John Naylor in 1738 made his will in theſe words; 
« J will and defire, that my executors, within twelve 
« months after my deceaſe, do ſettle and ſecure, by 


« purchaſe of lands of inheritance, or otherwiſe, as- 


<< they ſhalt be adviſed, out of my perſonal eſtate, 
« one annuity or yearly payment of 501, to be paid 


% yearly and diſtributed for ever, by my executors their 


4 -heirs and affigns, among the poor and indigent peo- 
<< ple of Leeke in the county of Stafford, in ſuch, 


„ manner as they ſhall think fit. And my will alſo is, 


«© that my executors do ſettle and ſecure one other annuity 
« of 51, to be paid yearly to the vicar of Leeke for the 
<« time being for ever, for preaching an annual ſermon 


on the 12th day of October.“ And the teſtator de- 
viſed the reſidue of his perſonal eſtate, to be equally di- 
vided between his ſiſters Mrs. Soreſby and Mrs. Hollins. * 
| 8 * PEE ; —By ed 
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—By the lord chancellor Harwicke : The only. queſtion 
in this caſe is, whether: the deviſe of the two annuities 
of 501 and 5 1 to charitable uſes, is void by the late ſta- 
tute of mortmain. It is inſiſted upon by the plaintiffs, 
the reſiduary legatees, that it is void; becauſe the di- 
rection of the deviſe is, to ſettle and Gioure the annuity 
of 501, by a truſt of lands of inheritance : and tho” the 
words or otherwiſe are added, they will not vary the caſe; 

for Mr. Naylor's intention was, to give the annuity out 
of lands of inheritance. But I am of opinion upon this 
act of parliament, - that this-bequeſt was not void, and that 
there is no authority to conſtrue it to be void, if by law 
it can poſſibly be made good. The act of parliament is 
not at all aimed againſt perpetual charities merely as ſuch, 
or to prevent the eſtabliſhment or creation of them, but 
is deſigned; againſt the caſes of perpetual charities in 
lands, and (as the title imports) to reſtrain the diſpoſition 
of lands whereby the ſame become unalienable. The 
whole recital, and enaCting part of. the ſtatute, take no- 
tice only of the unalienable diſpoſal of land, whereby _ 
heirs are difinherited ; and therefore the alienation be- 
Conveyance of lands to ſuch purpoſes are prohibited. 
And altho' there is a clauſe to probibit money being laid 

out in lands to ſuch purpoſes as would make them un- 
alienable; yet there is no reſtriction whatſoever upon any 
one, from leaving a ſum of money by will, or any other 
perſonal eſtate, to charitable uſes, provided, it be to be 
continued as a perſonalty, and the executors or truſtees 
are not obliged or undet a neceſſity of laying it out in 
land by virtue of any direction of the teſtator for that 
purpoſe. Conſider then, Whether this clauſe and deviſe 
in the will fall within the reſtraint and prohibition of the 
I ſtatute, And in the firſt words they do fall within them-- 
For the teſtator directs, that his executors ſhall /ett/e-and - 
| afſure by purchaſe of lands of | inberitance Andeif the 
teſtator had reſted upon ſuch firſt words, the deviſe had 
been clearly void. But then he goes on in the disjunc- . 
tive or otherwiſe as my executors ſball be adviſed. And if 
mh a deviſe in a will is in the disjunctive, and leaves to the 
executors two methods to do a particular thing by, the 
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one lawfully, and the other prohibited by law; can any hi. 
court ſay, becauſe one method is unlawful, that therefore pa 
the other is ſo, and the whole bequeſt void? "No for if one an: 
bequeſt is lawful, that ſhall be purſued, and take effect. or 
i: hath been further argued againſt the deviſe, Ja 
that the words { for ever] ſhew the annuities muſt ariſe , Al 
out of ſome real eſtate, which only is capable of ſupply- th 


og. 


* 


1 For perſunal funds are too periſn- 
and tranſitory in their nature, to anſwer ſuch ever- 
Tafting annuities: And ſuppoſe à particular ſum were 
weſted in ſtock, with deſign to ont a particular yearly 
ſui or annuity; it may fo happen that the compan 

may be quite diſſolved, or that ſtock may fall, or intere 

be ſo reduced that half the annuity may not be produced. 


But theſe objections may be over- ruled. For if the com- 


pany ſhould be diſſolved, the principal ſtock may be 
taken out, and veſted in ſome other company. And there 
may be annuities that may probably continue for ever, 
yet not payable out of land. I will mention an in- 
ſtance of one, which has laſted a century and a half, and 
may exiſt” perpetually; which is, Sir Thomas White's 

ity, being a diſpoſition of money to be employed by 
continual rotation, in loans to poor tradeſmen of ſeveral 


ſums to be let for a ſettled number of years, and then to 


be repaid. And any man may, at this day, give by will 
2 perpetual charity in this manner. But if a man by will 
ſecures ſuch loans by lands or purchaſe of lands; ſuch 


mortmain; If this caſe had been to be conſidered by the 
court, before the act; it would, as the ſafeſt method to 
ſecure the charity for ever, have recommended and di- 
rected a purchaſe of lands: But when this court is pre- 
eluded from doing it in this manner; if it can be ob- 
tained in any other, there is no reaſon to ſay the deviſe is 
void. It is faid too, that the words [ heirs and aſſigns] 
import a purchaſe in land or ſome real thing; for no per- 


ſonal thing can deſcend to heirs : and if the money is ts 


| be inveſted in a perſonal ſecurity, it will not go to the 
Heirs, but to the executors; and ſo the intention of the 
teſtator will not be purſued, I will ſuppoſe, an obligor 
binds himſelf his heirs executors and adminiſtrators in a 
ſum of money to a papiſt, who: obtains judgment upon 


the bond and takes out an Elegit; in. this caſe I think it 


has been held at the aſſizes, or at leaſt it might very well 
Have been ſo held, that the papiſt cannot maintain an eject- 
ment, and yet the bond is good to bind the perſon of the 
obligor-and his perſonal repreſentatives, but not to charge 
his land or his heirs who repreſent him in his landed ca- 
pacity. And this comes up to the preſent caſe ; which 
may ſecure the charity in a double ſenſe, either upon land 
or perſonalty, if the law would allow both; and if the 
law prohibits one only, it certainly allows the other. 
And I am of opinion upon the whole, that there is no- 
thing that makes this bequeſt void in every part ; but that 

Vor. II. K k it 


deviſe mall be void, and contrary to the late ſtatute of 


498 


it is good in that way which the law des net ſordid. 


But I would bot have it queſtioned, if , mam mould by 


his will direct à ſum of money to be leid out in land or 


upon rent charge to be ſecured upon land fot any charity, 
and in the mean time (till it can be laid out) to be inveſted 
in government ſecurities for the benefit of the charity, 
but that that bequeſt will be void; becauſe the final end 
and intention of ſuch teſtator was to diſpoſe of his money 
in land, and the inveſtiture of it in government and per- 
ſonal ſecurities was but to ſecure it till a proper purohaſe 
of land or rent charge offered. As to the annuity; of 
51, there are fewer objections to that than to the 2 
for there is no direction at all for any money or perſpnal 


eſtate to be laid out in land; for the exeeutors are 


willed to /ecure and ſettle 5 l a year ſor the purpoſe there 
Nene Saf and it — be ſecured upon a+ perfonal fund 
conſiſtent with the will and intention of the teſtator, 
and not contradictory to the words of the act of parlia- 
ment. — And as it is often ſaid in old books _ 
/ judges that I was by at the making of the act of par- 
ſiament, and the meaning and intention of it was then 
© ſaid to be this or that; ſo I was by at the of 


tis ſtatute, and it was at that very time ſaid by the le- 


giſlature, that it would not hinder any charitable diſtri- 
- bution of a perſonal eſtate; Therefore it was d, 
that the deviſe was good; and that the money ſhould be 
inveſted in ſouth ſea ſtock, for the charitable purpoſes 
mentioned in the will. 07 514.0 8, bas u 


© Money for ereing an hoſpital or ſchool, hath been 


determined not to be within the adt. As in the eaſe of 
Vaughan and Farrer, Feb. 26, 1751; John Allen by his 
will gave money to truſtees, to erect, in-ſome convenient 
place in or next the city of Vork, an hoſpital for the 
ſupport and maintenance of as many poor old men, us 
the ſurplus of his effects would admit of, and to put in as 
many as they ſhould think proper in their diſeretion In 
ſupport of the charity it was inſiſted, that forſuch-eretion 
it is not neceſſary that land ſhould be purchaſed, for if 
any perſon will by deed give a piece of land to build the 
hoſpital upon, the truſtees might build it theres? S0 if 
one of the truſtees will give it. Erecting doth not ne- 


ceſſarily mean building, but founding; putting it on 


Fuch a foot that the end may be anſwered; Which was 


not for the ſake of the building, but that out of the pro- 


duee theſe poor might be maintained; and à houſe might 
be hired for that purpoſe, as is commonly done by the 
* 4 8 a overſeers 
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— alle peor poor. And for this 8 4 he caſe of 
Eafrilaand Baker, 3 March, 1747 Che teſtator's re- 
preſentatives brought a bill for the reſidue of the perſonal 
oeſtate undliſpoſed af by will, againſt the, truſtees, who 
tre al ſd executors, and who claimed it for a charity in 
ebe will, in theſe words: I. give all the reſt and reſidue 
5 of my eſtate, of what nature ſoevet, to truſtees; in 
v$harder-toand towards erecting a ſchool for the education 
- $$0f :xpopr::boys,” in ſuch a place, and in ſuch manner, 
ns ithe gruſtees ſhould appoint. It was inſiſted io be 2 
N legaey by the mortmain act, and that erecting, a 
ſondol muſt mean buying and building, But his lord - 
Mip e beld, that erecting included the founding; and con- 
lequently the maintenance of the maſter; which was a 
different thing from the mere ſchool. place itſelf: but 
that the end might be obtained by biring a houſe. And 
ne directed accordingly.— By the lord chancellor Hard- 
-wicke 10 This caſe comes very near that caſe of the ſchoal. 
»Forya ſchool imports, there ſhould be ſome place in 
-which the children ſhall. be taught; for it cannot mean 
«that it ſhould be in the open air. 80 doth an hoſpital im- 
pott: ſame place, in which theſe people ſhould be enier- 
Hinged. There is no direction in this will, that any 


part of this, money ſnould be laid out in building an 


. — For ered? as well imports foundation as building z 
.andaherefore. it was ſo conſtrued in the caſe of the ſchool; 
Amed ſo; is the word erigimus conſtrued in charters of the 
crown and private foundations. There is nothing in the 
ſtatute probibiting the giving perſonal eſtate to charity, 
provided it is not to be laid out in land; and the words 
ol the ſtatute are applied to improvident alienations to diſ- 
heriſon, of heirs. If à perſonal eſtate is left to truſtees 
for a:charitable uſe, which they direct, and there is no 
ocgaſion to come to a court of equity for, direction, there 
is nothing in this ſtatute reſtraining the truſtees from 
laying out that in land; becauſe by the expreſs proviſo, 
all purchaſes to take effect in poſſeſſion are good, not- 


withſtandling this act of parliament Which is a matter 


may perhaps want a remedy, If indeed theſe. truſtees 
were to come to this court for an eſtabliſhment, the court 
would never direct it to be ſo laid out in land; but there 
is nothing illegal diſabling the truſtees ſrom priyately doing 
it, becauſe the ſtatute makes good all purchaſes to take 
effect immediately in poſſeſion. In the preſent caſe, 
if the truſtees had come before the court, and laid a 
ſcheme, that a certain 11 would give a piece of ground 
ere | K 7. e to 
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to build this upon; or if they had ſaid, there were in 
York ſeveral charitable ſoundations belonging tothe city, 
and they would let them build thereon for this hoſpital ; 
the court would undoubtedly have accepted it. Nay they 
might have ſaid, they would take a houſe. in York for 
that purpoſe: there is nothing in the ftatute reſtraining 
the giving money to build. The act of parliament meant 
to leave perſons to diſpoſe of perſonal eſtate for a perpetual 
charity; but meant to prevent the great miſchief of giv- 
ing land for that, or money to be laid out in land; as that 


would lock up land from being uſed in a commercial way; 


which would be a detriment to the public. 2 Yezey, 182. 

So in the caſe of the Attorney General and Bowles, July 
24, 1754; William Bowles by his will gave 5004 out 
of his perſonal eſtate to lay out part thereof in erecting 
a ſmall ſchool houſe, and a little houſe adjoining for the 
matter to live in, the whole purchaſe and building not 
to exceed 2001; the remaining 3001 to be laid out in tue 
purchaſe of lands, or in fome real ſecurity, for the main- 
tenance of the maſter, It was urged, that real ſecurity 
meant ſubſtantial, good, and effeCtual ſecurity ; and there- 


fore was not excluded by the ſtatute, But Hardwicke lord 


chanceltor held otherwiſe; and that he muſt take the word 
real in the known, legal, ſignification of it, and could 
not annex a new idea to it; therefore the 3001 legacy 
was void within the ſtatute, But as to the 200 l, if they 
could get a piece of ground by the gift or generoſity of 
any perſon, not by purchaſe, they might be at liberty to 
apply to the court to Jay out that 2001 in erecting a 
ſchool houſe thereon, but not to be laid out in land to 
build upon. 2 Yezey, 547. | | | 
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r ſeems to have been originally 
> an oblation made at the time of a perſon's 
death. In the Saxon times there was a funeral duty to- 
be paid, which was called pecunia ſepulchralis, and {ymbo- 
lum anime, or the ſoul-fhot; which was required by the 
council of Ainham and inforced by the laws of king 
Canutus; and was due to the church which the party 
deceaſed belonged to, whether he was buried there or not. 
1 Still, 171. | | 
Dr Stillingfleet makes a diſtinction between mortuaries 
and corſe preſents : The mortuary, he fays, was a right ſet- 
| tled 


'Moittary. 


tled on the church, upon the deceaſe of a member of it; 
and a corſe preſent was a voluntary oblation uſually made 
at funerals. 1 Still. 172, 2. 5 

And dit ſeemeth, that in ancient times a man might 
not diſpoſe of his goods by his laſt will and teſtament, 
without firſt aſſigning therein à ſufficient mortuary to the 
church. And this, in a conſtitution of archbiſhop Win- 
chelſea, is called the principal legacy; fo denominated (fiitn 
Lindwood) becauſe they who died did bequeath the beſt 
or the ſecond beſt of their goods to God and rhe church, 
in the firſt place, and betore other legacies, Lind. 196. 
And in another conſtitution of the fame archbiſhop it 
is injoined, that if a perſon at the time of his death have 
three or more quick goods, the firſt beit ſhall be given to 
him to whom it is due (that is, to the lord of the fee for 
a heriot); and the ſecond beit ſhall be reſerved to the 
church where the deceaſed perſon received the ſacraments 
whilſt he lived. Lind. 184. 

And this was ufdally carried to the church with the 
dread corps. And Mr Selden quotes an ancient record, 
where it is recited, that a birſ: was prelent at the 
church the ſame day in the name of a mortuary, and that 
the parfon received him, according to the cuſtom of the 
land and of holy church. Nel. Zi. Tith. 287. 


"mn By the ftatute of the 21 H. 8. c. 6. Firaſmurh as Limitation of 


gueftion and doubt hath ariſen upsn the order mant er and form 
of dentanding receiving and claiming of miriuarics, otherwiſe 
called car fe preſents, as well for the greatneſs and value of the 
ſame, which, as hath ben lately taken, is thought ober- exceſſive 
to the vor people and other perſins of this realm, as alle for 
that ſuch mortuaries or corſe preſents have been demanded and 
levied for ſuch as at the time of their death have had no pro- 
perty in any goods or chattels, und many times for travelling and 
wayfaring men, in the places where they have fortuned to die 
to the intent therefore that all deubt contention and uncertainty 
herein may be removed, and as well the generality of the king's 

eople therein remedied, as alſo the par ſons vicars pariſh-Prieſts 
curates and others having intereft in ſuch mortuaries and corſe 
preſents midifferently provided for, it is enacted, that ns par- 
fon, vicar, curate, nor pariſh prieſl, nor any other ſpiritual 
perſon, nor their farmers, bailiffi, nor leſſees, ſhall take re- 
ceive or demand of any perſon within this realm, for any per- 
fon dying within the ſame, any manner of mortuary or corſe pre- 
ſent, nor any ſum of money nor any other thing for the fame, 
more than is hereafter mentioned; nor fhall convent er call any 
perſon before any judge * the recover , any ſuch 


3 more 
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that is to ſay, in the places of their maſt dive 


. 


mortunries or an N or any" ** thing for: the \ſame, 
more than is hereafter mentioned: en pain io forfeit fur vvery 


time ſo demanding receiving taking or conventing or calling any 
| ſueb perſon before any ſpiritual judge, ſo much in value as 


they ſhall take above the ſum limited by this act, and over thut 
40's to the party grieved contrary 40 this 44 to be u 
8 Lay 2, \> 
And no manner of mortuary ſhall be bene or n "of 
any perſon whatſoever, which at the time of his death bard a 
"mriovrable goods under the value of ten marks. (00009 ns 
And no mortuary ſhall be given or demanded of any . 
but only in ſuch place where heretofore mortuaries have been 
1ſed to-be paid and given; and in thoſe places none A 7 
but after the rate and form hereafter mentioned. id. 
And no perfon fhall pay mortuaries in more wu than . 
ling Se hk 
and there but one mortuary. id. 
And no parſon, vicar, curate, pariſb prig or orber, Nhat! 
for any perſon dying or dead, and being at the time of "his 
death of the value in moveable goods of ten marks er mort, 
clearly above his debts paid, aud under the ſum of 30 l, tate 
for a mortuary above 3 s 4d ix the whale, And for a perfan 
dying or dead, being at the time of his death of the value of 301 
er above, clearly above his debts paid, in moveable.” good, and 
under the value of 401, there ſhall no more be taken or de- 
*manded for a mortuary, than 6s 8d in the while. And far 
any perſon dying or dead, having at the time of his death 
of the value in moveable goods of 401 or above, 10 any; fam 
whatſoever it be, clearly above his debts paid, there ſhall be *#0 
more taken paid or demanded for a mortuary, than 108 i the 
"whole. id. 03 0 
Provided, that for no woman 3 covert a nor chile 
nor for any perſen not keeping houſe, any manner of mortuary, 
wr any thing or money by-way of mortuary, ſhall be paid - 
Nor alſo 2 any wayfaring man, or other, that dwell nat 
nor maketh reſidence in the place where they ſhall happen to 
die; but that the mortuary of ſuch wayfaring perſons 'be 
anſwerable in places where mortuaries be accuſtomed to be 
paid in manner and form, and after the rate before mm- 


tioned, and none otherwiſe, in the place or places Where" 
. wayfaring per ſons at the time of their death had tbeir 1 f : 


habitation, houſe, and dwelling Piers; and no WOE" 75 


J. 4. 


Provided, that it ſhall be law ful to all par fon, vicars, - 


rates, pariſh pr iets, and ether ſpiritual perſons, to take any ſum 


Y meney or other thing, which by any per ſon dying bull be 
ai paſed 


22 given ar e, to we ar any * in 
bigh altar of the church. ſ. 5. 
And no mortuaries nor corſe — nor yes own of — 


er otber tbing for any mortuary or corſe. preſent, ſhall be de- 


nianded. or. taken in the parts of Wales nor in the marches 

ile ſame, nor in the town of Berwick, but only in ſuch places 
of the ſame where mortuaries have been aceuſlomed to be paid: 
and in theſe places no mortuaries or corſe. preſents, nor any 
ather thing for mortuary or corſe preſent, ſhall be demanded. or 
taken, but only after the form and manner above ſpecified, and 
none 2 nar of any other perſon than is limited by this 
act, upon the pain contained therein. ſ. 6. 


Provided, that it ſhall be lawful. to the biſhops of Bangor, | 


"Landa St David's and St Aſaph, and likewiſe to the arch- 
deacon of Cheſter, to take ſuch mortuaries of the prigſis with- 


in their dioceſes and juriſdictions, as heretofore have been ac- 


pn . . 

Provided alſo, that in ſuch W whrre. nee . 
N aceuſlemed to be taken of leſs value than is aforeſaid ; no 
perſon ſhall be compelled to pay in ſuch place any other mor- 


tuary or more for any mertuary, than hath been accuſtomed ; 


nor that any mortuary in ſuch place ſhall be demanded or taken 
E any perſon exempt by this act, nor in any wiſe contrary ts 
her att, upon the pain afore limited, id. 


By the 12 Ann. „t. 2. c. 6. The clauſe in the ſaid 


Natute, ſo far as it relates to the taking of any mortuary 
or corſe preſent upon the death of any clergyman within 
the dioceſes of Bangor, Landaff, St David's, and St Aſaph, 

is repealed; and certain fine-cures and prebends are an- 
1 to the reſpective ſees, in recompence and in lieu 
of the mortuaries of prieſts dying within the ſaid reſpec- 
tive dioceſes. 

And as to the archdeaconry of Cheſter, it is ſaid, that 
the: cuſtom. there was, that the archdeacon (and after 
the erection of the epiſcopal ſee there, the biſhop as 
.archdeacon) had-for a mortuary, after the death of every 
. prieſt dying within the archdeaconry of Chefer, the belt 
-horſe or mare, his ſaddle, bridle, ſpurs, his beſt gown 
or cloak, his beſt hat, his beſt upper garment under his 
gown, his tippet, and his beſt ſignet or ring. Cro. 

* 

N Sc by the 28 G. 2. c. b. The aforeſaid clauſe, ſo far 
as it relates to the taking of any mortuary or corſe pre- 
ſent upon the death of zny clergyman within the arch- 
-deaconry.of Cheſter, ſhall immediately after the living of 
W {hail become void be repealed ; and the ſaid liv- 
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ing ſhall be arinexed te the ſee of iter, in cbmpenfu- 
tion of ſuch mortuaries. eee ee eee 
And by the 26 H. 8. c. 15. Firaſmath as divers ſubjects 
inhabited within the art hd ent of Richmond in the cou 


of York, br arid , ng tin“ hv bien" foe and gr 


exafrdl and impoveriſhed,” by the parfons vicars and btherg 
ſuch as have” btnefices and ſpiritual” promotions tolthin the 
ſame, as by taking of every perſon when he dieth, in the 
name of a penſion or of a portion, ſometime the ninth part 
of all his goods and chattels, and ſometime” the third part, 
to the open and manifeſt impoveriſping of moft part of the 
king's poor ſubjects "inhabited and dectaſing within the fame; 
it is enafted, that "no "manner of ſpiritual perſon, or other, 
having any benefite or other ſpiritual promotion within the 
faid archdeatonry, ſhall in any wiſe aff tevy demand or take, 


After the deceaſe of any perſon, | any fuch portions or pen- 


* 


fins, or any other demand or duty in the name or lien of 
the ſame, on pain of a præmunire; but that all the kiry's 
fubjefts of the ' ſaid archdeaconry, and their executirs ant 
adminifiratirs, ſhall be ordered and uſed for their © v9 fs 
and chattels "after their "deceaſe,” in like manner as is con- 


tained in the Natute of the 21 Hl. 8. c. 5. for probate of 


teaments, and none otherwiſe ; any uſe, cuſtem, bull, cam 
5 | preſeription, er ordinance ta the contrary nottvith- 
ET WRT TT. TY o 
Werne riſe of which cuſtom was this: Of very ancient 
time, the inhabitants of the pariſh of St Rumald's kirk, 
and after their example the inhabitants of the ſeveral other 
pariſhes within the archdeaconry of Richmond, being 


2 


diffatisfied for that the executors or adminiſtrators of per= 


ſons deceaſed gave nothing of the deceaſed's perfonal eſtate 


to the pariſh church, for the miniſter (according to the 
ſuperſtition of thoſe times) to pray for the ſoul of the de- 
ceaſed; whereas, by the cuſtom eſtabliſhed within the pr. 
vince of York (and at that time throughout the whole 
kingdom) a certain portion of the deceaſed's perſonal 
eſtate ought to go and be diſpoſed for the welfare of the 
foul of the deceaſed, which portion ſuch perfon bimfefr 
could not otherwiſe difpofe of by will, nor his adm 
ſtrator after his death in caſe of inteſtacy ; and this Was, 
if the deceaſed did leave a wiſe and alfo a child or chil- 
dren, a third part of the clear perſonal eſtate; if he left 
a wiſe and no child, or a child or children and no wife; 
then a moiety ; and if neither wife nor child, then the 
whole was the dead man's portion, to be diſpoſed for the 
good of his foul : Now the inhabitants aforeſaid obſerving,” 
_*- : that 


| . "JL tuary. | | 

that the executors or adminiſtrators took and applied this 
whole deadman's portion to their on uſe, came to an 
agreement and reſolution amongſt themſelves, to ſettle 
and eſtabliſh for ever inviolably a determinate ſhare and 
proportion of the ſaid deadman's part, to be given to the 
incumbent of their pariſh church to pray for the ſoul of 
the deceaſed. | But in proceſs of time their poſterity, 
thinking this conceſſion too burdenſome, applied to the 
court of Rome for redreſs ; ſetting forth, that the'clergy, 
altho' they received, according to the cuſtom of the hing- 
dom of England, one of the beſt two quick goods of the 


deceaſed, demanded alſo one other of the beſt quick goods; 


and likewiſe the ninth part of all the moveable goods of 
the deceaſed, if he had a wife and children; if he had a 
wife and no child, or a child or children and no wife, 


then a ſixth part; and if he had neither wife nor child, 


then a third part. The pops, having granted a com- 
miſſion to hear and determine the cauſe; did finally in the 
year 1254 order and decree, that for the future the clergy 
ſhould receive only one of the two beſt quick goods z 
and if the deceaſe left a wife and children, his whole 
clear perſonal eſtate ſhould be divided into three parts, of 
which the wife ſhould have one, the children another, 
and the third part (being the deadman's part) ſhould bg 
divided into four, of which four parts the church ſhould 
receive one; if the deceaſed left a wife and no child, or 
a child or children and no wife, then the whole ſhould 
be divided into two parts, of which the wife or children 


reſpectively ſhould have one, and the other part 22 | 


the deadman's ſhare) ſhould be divided/into five, of-whic 

fre parts the church ſhould receive one; if he had neither 
wiſe nor child, then the whole (as pertaining intirely ta 
the deceaſed) ſhould be divided into ſix, of which ſix 
parts the church ſhould have one. 30 that in the firſt 
caſe, where there was both wife and children, the church 
ſhould have a twelfth-part; in the fecond caſe, where 
there was a wife and no child, or a child or children and 
no wiſe, a tenth part; and in the third caſe, where there 


Was neither wife nor child, the church ſhould have a ſixth 


| © : 


part. Regiftr. Hon. de Richm. 101. 


And after the-ſtatute aforeſaid of the 21 H. 8. for li- 


miting the ſums to be paid for mortuaries, it ſeemeth that 
the clergy of the ſaid archdeaconry would not have this 
to be a mortuary, but called it a penſion or portion; for 
the aboliſhing of which claim and demand this ſtatute was 
made, | | 

„ „ BY 


.Poztiaky. 


3. By the ſtatute af GircummſpeReagatisg:itig-Ed. 1 fa. 

4. if a parſan demand mortuuriat, in places uber g mn e 
bath been ufed to be. given; all ſuch: demands ball be. vigdecin! 
the ſpiritual court and in all ſuch cafes the ſpiritualtguidge- 


ITED Fall. have power te ee eee theiking's 
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Sir Simon Degge-i is of 3 chat an action alſo 


nom lie upon the aforeſaid. ſtatute of abe 21 H. B. 400. 
But that ſtatute plainly ſuppoſeth, that the recovery f 

the money ſhal! be ſolely in the ſpiritual court, as the 
recovery of the mortuary was before. JFYatſ. c. 5 3. 
In the caſe of Jabnſan and Oldam, M. 12 M. A prohi- 
bition was moved for, to be directed to the ſpiritual court, 
to ſtay a ſuit there for a mortuary, upon a ſuggeſtion of 
the ſtatute, and that there was no cuſtom in this caſe for 


the payment of it: And it was urged, that no mortuary 
was due but by cuſtom; and thereſore the cuſtom here 


being denied, they ought not to proceed in the ſpiritual 
court. Againſt which, it was argued, that the ſtatute of 
Hen, 8. hath. ſaved the juriſdiction to the ſpiritual court 
where mortuaries have been uſually paid; beſides, they 
ought firſt to plead in the ſpiritual court, that there is not 
avy ſuch cuſtom ; and then, upon refuſal to admit the 
plea there, is the time to move the court of king's bench, 
and not before: but in this caſe they have not pleaded 
this matter in the ſpiritual court. And by Holt chief 
Juſtice; a prohibition cannot be granted, without a de- 
nying of the cuſtom in the ſpiritual court, which is not 
done here. And the whole court ſeemed to be againſt 
the prohibition. Anda rule was made to hear counſel on 
both ſides. And my hog the rule. was diſcharged/by 


the court. L. Raym. 6 
But if the cuſtom be denied, and the ſpiritual court will 


not admit that plea, a prohibition will go; and they ſhall 
not try the cuſtom there. Cro. El. 151. 

But where the cuſtom of paying a mortuary was owned, 
and the only queſtion in the ſpiritual court was, whether 
it belonged to the vicar or impropriator, a a 6 in 
ſuch caſe hath been denied. 1 Keb. 919. 

In the caſe of Torrent and Burley, MH. 13 G. In the ex- 
chequer: A bill was brought to diſcover, whether the de- 
ſendant's huſband died worth 401, ſo as to be liable to 
pay the plaintiff a mortuary; and pray relief. Upon 
anſwer, admitting aſſets, but denying the cuſtom, the 
plaintiff went into a proof of his right; and ſeveral wit- 


neſſes were examined on both ſides. And at the hearing, 
the 
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the bill — with voſs, 28 to the relief; becauſe 


that w properly at law or in the ſpiritual court: 
in a bill againſt 
eſtabli 


ſhed; Str. 715. NN 
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